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TO  THE  RIGHT  HONOURABLE 


EDWARD  LORD  ELLENBOROUGH, 


Lord  Chief  Justice,  &c.  &c.  &c. 


My  Lord, 
T  HAVE  taken  the  liberty  to  dedicate 
tliis  Edition  of  the  Law  of  Marine 
Insurances  to  Your  Lordship  ;  for  to 
whom  could  a  Work  of  this  nature  be 
with  more  propriety  addressed:  —  a 
Work  intended  to  elucidate  a  subject, 
with  which  you  were  so  peculiarly  con- 
versant while  at  the  bar,  and  which  has 
received  such  clear  and  powerful  illus- 
tration from  the  decisions  of  Your 
Lordship,  since  you  have  presided  in 
the  highest  Court  of  Judicature  in  the 
kingdom  ? 
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Tlie  peniiission  which  Your  Lordship 
has  granted  of  addressing*  yon  upon  the 
present  occasion  has  afforded  me  this 
pubHc  opportunity  of  expressing  with 
how  much  respect  and  gratitude  I  am, 


My  Lord, 
Your  Lordship's  very  faithful 
And  obliged  humble  Servant^ 


J.  A.  PARK 


LincolnVInn  Fields, 
Marcky  1817. 
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SEVENTH  EDITION. 


npHE  following  Work  being  out  of  prints 
^  eight  years  having  elapsed  since  the  pub- 
lication of  the  sixth,  I  have  been  much  solicited 
to  send  forth  a  new  Edition.  The  various  du- 
ties of  my  present  station  would  have  made  me 
shrink  from  so  laborious  a  task  :  but  respect  for 
a  profession,  to  which  I  have  so*  many  reasons 
to  be  attached,  and  which  I  so  highly  esteem,, 
has  induced  me  to  overcome  every  difficulty. 
The  labour  of  such  an  undertaking  has  been 
greatly  enhanced  by  the  unprecedented  circum- 
stances which  occurred  in  Europe  during  the 
two  last  wars,  and  which  called  for  a  variety  of 
decisions  in  our  Courts,  unknown  before  in  the 
Law  of  Insurances.  Those  decisions  I  have 
endeavoured  faithfully  to  incorporate  in  the 
following  Work,  as  well  as  I  could,  under  the 
several  titles  to  which  they  respectively  and 
peculiarly  belong.  But  the  judgments  of  late 
years  have  become  of  so  much  importance,  and 
the  learned  judges  have  discussed  the  various 
topics  that  have  occurred  before  them,  with  so 
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much  accuracy,  and  wilh  so  earnest  a  desire  lo 
luring  them  within  the  principles  already  esla- 
blished,  that  I  have  seldom  found  myself  at 
liberty  to  abridge,  lest  I  should  destroy  the 
luminous  mode  in  which  the  argument  lias  by 
them  been  placed.  The  consequence  has  been, 
that  I  found  it  quite  impossible  to  continue 
the  former  paging,  without  destroying  at  once 
almost  all  possibility  of  reference.  I  have  there- 
fore paged  this  Edition  in  the  usual  manner: 
and  it  is  of  the  less  consequence,  because  the 
new  matter  could  not  be  found  in  any  former 
Edition :  and  as  this  is  probably  the  last  time 
that  I  shall  have  to  solicit,  in  my  own  person, 
professional  or  public  attention  to  a  Work, 
which  has  hitherto  met  with  so  great  a  portion 
of  their  esteem,  I  have  been  desirous  to  render 
this  Edition  as  perfect  as  possible. 


J.  A.  PARK. 


"  Lincoln's-Inn  Fields, 
March,  181 7. 


PREFACE 

TO 

THE  FIRST  EDITION. 

TETHEN  a  man  presumes  to  solicit  publick  Qotice 
for  any  work  of  a  literary  nature,  the  world 
have  a  right  to  know  the  motives,  that  induced  him 
to  write,    and  upon  what  foundation  he  builds  his 
claim  to  their  attention.  Notwithstanding  the  number 
of  cases,  which  have  of  late  years  been  determined 
in  the  English  courts  of  justice  upon  the  law  of  in- 
surance, and  the  imiformity  of  principle,  which  per- 
vades them  all ;  yet  the  doctrine  of  insurances  is  not 
fully  known  and  understood.    This  in  some  measure 
happens  from  the  decisions  upon  the  subject  being 
scattered  in  the  various  books  of  reports,  according 
to  the  order  of  time  in  which  they  were  determined  j 
and  the  connexion  of  which,  from  the  nature  of  those 
publications,  cannot  be  preserved.     As  many  persons 
cannot  spare  time,  and  few  will  take  the  trouble,  to 
collect  the  cases  into  one  point  of  view ;  and  as  all 
cases  of  insurance  must  necessarily  be  attended  with 
a  number  of  facts,  it  is  not  to  be  wondered  at,  if 
i'rom  a  cursory,  inattentive,  and  unconnected  perusal 
of  them  in  a  chronological  order>  a  great  part  of  the 
world   should  remain   unacquainted  with   the   true 
principles  of  insurance  law.     No  book  that  I  have 
met  with  in  the  English  language*,  has  ever  yet  at- 
tempted to  form  this  branch  of  jurisprudence  into  a 
systematick  arrangement,  or  to  reduce  the  cases  to 
any  fixed  or  settled  principles. 

*  Originally  wM'tten  iii  1786. 
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Convinced  of  the  utility  of  such  a  work,  I  thougfit 
I  could  not  employ  my  time  more  advantageously  to 
my  profession  or  myself;  nor  better  express  that 
"respect  which  I,  in  common  with  every  lawyer,  feel 
for  the  venerable  magistrate  (a),  to  whom  this  work 
is  inscribed,  and  for  the  other  learned  judges,  who 
have  assisted  in  erecting  this  fabrick,  than  by  ex- 
tracting all  the  cases  upon  this  subject  from  the 
mass  of  other  learning,  with  which  they  lie  buried 
in  the  reporters ;  and  thereby  endeavouring  to  prove 
to  the  world  that  the  doctrine  of  insurance  now  forms 
a  system  as  complete  in  every  respect  as  any  other 
branch  of  the  English  law.  Could  any  other  incite- 
ment have  been  requisite,  the  opinion  of  Mr.  Justice 
Blackstone  would  have  had  considerable  weight. 
*^  The  learning  relating  to  marine  insurances,"  says 
that  elegant  commentator  (ij,  "  has  of  late  years 
"  been  greatly  improved  by  a  series  of  judicial  deci- 
**  sions,  which  have  now  established  the  law  in  such 
**  a  variety  of  cases,  that  (if  well  and  judiciously 
"  collected)  they  would  form  a  very  complete  title 
"  in  a  code  of  commercial  jurisprudence.'*  Urged 
by  these  motives,  I  was  induced  to  undertake  this 
work,  which  is  now  presented  to  the  world. 

No  subject  can  be  properly  understood,  unless  the 
materials  be  methodically  arranged ;  and  therefore  the 
first  object  I  had  in  view  was  to  fix  upon  certain 
heads,  which  would  be  sufficient  to  comprehend  all 
the  law  upon  insurances.  For  this  part  of  the  work 
I  alone  am  accountable,  the  design  being  entirely 
my  own.   It  may,  however,  in  some  degree  abate  the 

(a)  The  late  William  Earl  Mansfield^  to  whom  the  first  and 
8CCond  editions  of  this  work  were  dedicated. 

(6)  2  Blackst.  Com.  490. 
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severity  of  censure  to  recollect,  that  in  the  arrange- 
ment of  the  subject  I  had  no  example  to  follow,  no 
guide  to  direct  me ;  and  I  was  left  entirely  to  the 
impulse  of  my  own  judgment.  But  to  enable  the 
profession  to  judge  of  the  nature  of  my  plan,  I  will 
state  the  reasons  that  influenced  me  in  the  mode  I 
have  adopted. 

As  the  policy  is  the  foundation,  upon  which  the 
whole  contract  depends,  I  have  begun  with  that,  and 
endeavoured  to  shew  its  nature  and  its  various  kinds ; 
and  I  have  also  pointed  out  the  requisites  which  a 
policy  must  contain,  their  reason  and  origin,  as  they 
are  to  be  collected  from  decided  cases,  or  the  usage 
of  merchants.  When  we  have  ascertained  the  nature 
of  a  policy,  the  next  object  is  to  discover  by  what 
general  rules  courts  of  justice  have  guided  themselves 
in  their  construction  of  this  species  of  contract.     It 
is  then  necessary  to  descend  to  a  more  particular  view 
of  the  subject,  and  to  fix  with  accuracy  and  preci- 
sion those  accidents,  which  shall  be  deemed  losses 
within  certain  words  used  in  the  policy.     Thus  losses 
by  perils  of  the  sea,  by  capture,  by  detention,  and 
by  barratry,  wiU  be  a  material  ground  of  consider- 
ation.   liVlien  a  loss  happens,  it  must  either  be  a 
partial,  or  a  total  loss ;  and  hence  it  becomes  ne- 
cessary to  ascertain  in  what  instances  a  loss  shall  only 
be  deemed  partial,  in  what  cases  it  shall  be  consi- 
dered as  total ;  and  how  the  amount  of  a  partial  loss 
is  to  be  settled :  bence  also  arises  the  doctrine  of* 
average,  salvage,  and  ^abandonment.    These  points 
therefore  will  be  the  next  object  of  attention. 

Having  considered  the  various  instances  in  which 
the  underwriter  will  be  liable  upon  his  policy,  either 
lor  a  part,  ot  for  the  whole  amount,  of  his  subscrip- 
tion J 
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tion  ;  we  seem  to  be  naturally  led  to  the  consider^ 
ation  of  those  cases  in  which  the  underwriter  is 
released  from  his  responsibility.  This  may  happen  in 
several  ways  :  For  sometimes  the  policy  is  void  from 
the  beginning,  on  account  of  fraud ;  of  the  ship  not 
being  seawortliy ;  or  of  the  voyage  insured  being 
proliibited.  There  are  also  cases,  in  which  the  in-^ 
surer  is  discharged,  because  the  insured  has  failed  in 
the  performance  of  those  conditions,  which  he  had 
undertaken  to  fulfil ;  such  as  the  non-compliance 
with  warranties ;  and  deviating  from  the  voyage  in- 
sured :  These  and  many  other  points  of  the  same 
nature  occupy  several  chapters. 

When  the  underwriter  has  never  run  any  risk,  it 
would  be  unconscionable  that  he  should  retain  the 
premium:  Therefore  after  considering  those  instances, 
in  which  this  is  the  case,  it  is  natural  next  to  ascer- 
tain  in  what  cases  the  underwriter  should  retain,  and 
in  what  cases  he  should  return  the  premium. 

It  would  be  in  vain  to  tell  a  man,  that  he  was  en- 
titled to  the  assistance  of  the  law,  and  that  his  case 
was  equitable  and  right,  without  pointing  out  in  what 
forurrij  and  by  what  mode  of  proceeding  he  should 
seek  a  remedy.  I  have  endeavoured  to  point  out  the 
proper  tribunal,  to  which  the  person  injured  is  to 
apply ;  the  mode  of  proceeding,  which  he  is  to  adopt  y 
and  the  nature  of  the  evidence  he  must  adduce  to 
substantiate  his  claim,  with  respect  to  this  contract : 
After  the  discussion  of  marine  insurances,  I  have 
added  three  chapters  upon  subjects,  which,  though 
they  do  not  form  a  part  of  the  plan,  are  so  materially 
connected  with  it  in  the  rules  and  principles  of  de- 
cision, that  it  seemed  to  me  the  work  would  be  de- 
fective without  them:    These   are,    bottomry   and 
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respondentia;  insurances  upon  lives;  and  insurances 
against  fire. 

When  I  planned  this  work,  1  intended  to  prefix 
an  introduction,    containing  a  short,  historical  ac- 
count of  the  rise  and  progress  of  insurances  in  this 
country  only.     But  upon  the  suggestion  of  one,  to 
whose  opinion   I  bow  with  deference,    and  whose 
judgment  will  always  command  obedience  ;  I  was  in- 
duced  to  enlarge  my  design.     The  reader  will  now 
find  a  short  account  of  such  of  tlie  antient  maritime 
states,  as  have  promulgated  any  system  of  naval  ju- 
risprudence ;  and  also,  of  the  progress  of  marine 
law  among  the  various  states  of  Europe.     I  have  en- 
deavoured to  trace  the  origin  of  insurance  to  its 
source  ;    to  point  out  those  countries  in  which  it  has 
flourished,  and  the  progress  and  improvement  of  it 
in  our  own.     Such  is  the  arrangement;  which  I  have 
adopted,  and  on  the  propriety  of  which,  the  worid 
and  the  profession  are  to  decide. 

As  to  the  mode  of  treating  the  subject,  it  will  be 
proper  to  observe  that,  at  the  head  of  each  chapter, 
I  have  stated  the  principles,  upon  which  the  cases  on 
that  point  depend ;  and  then  have  quoted  the  cases 
themselves  to  shew,  that  they  are  agreeable  and  con- 
sonant to  the  principles  advanced.  If  there  are  any 
cases,  which  seem  to  differ  from  the  others,  I  en- 
deavoiu*  to  prove,  either  that  they  depend  upon  dif- 
ferent principles,  or  that  there  are  circumstances  in 
them,  which  make  them  exceptions  to  the  general 
rules.  In  quoting  cases,  I  have  been  careful  mi- 
nutely to  state  all  the  circumstances,  and  also  the 
opinion  of  the  court  without  any  alteration,  or  com- 
ments of  my  own ;  convinced  that  the  utility  of  a 
work  of  this  kind  consists  in  the  true  and  accurate 

account 


xii  PREFACE  TO  THE  FIRST  EDITION. 

account  of  what  the  law  is,  not  in  idle  speculation? 
of  a  private  man,  as  to  what  the  law  ought  to  be^ 
Besides,  one  main  purpose  of  such  a  composition  is» 
to  save  the  professors  of  the  law  the  trouble  of  turn- 
ing over  vast  volumes  of  reports,  by  collecting  into- 
one  book,  all  the  cases  upon  a  particular  subject. 

But  unless  the  cases  are  fully  and  faithfully  re- 
ported, recourse  must  still  be  had  to  the  original  re- 
porters, and  the  end  of  such  a  compilation  is  defeated. 
At  the  same  time  it  ought  ta  be  observed,  that  some- 
times, though  not  very  often,  several  different  points 
arise  in  one  cslvls^  ;  and  then,  in  order  to  preserve 
the  system  complete,  it  is  necessary  to  separate  them, 
and  to  assign  to  each  its  proper  place.  But  still  the 
opinion  of  the  court  is  given  fully  on  each  of  the 
points ;  and  a  reference  is  made  from  one  part  of  the 
case  to  the  other. 

I  had  it  in  contemplation  to  have  had  a  distinct 
chapter  for  the  consideration  of  the  law  relative  to 
this  species  of  contract  in  other  countries  of  Eicrope. 
But  upon  reflecting  that  insurances  are  founded  upon 
the  great  principles  of  natural  justice,  rather  than 
upon  any  mimicipal  regulations;  and  that  conse- 
quently the  law  must  be  nearly  the  same  in  all  coun- 
tries, I  relinquished  the  idea.  Besides,  I  have 
throughout  the  work,  which  seemed  to  be  a  better 
plan,  taken  notice  in  what  respects  the  positive  in- 
stitutions of  other  maritime  states  agree  or  disagree 
with  .those  of  our  own :  A  plan,  which  serves  to 
illustrate  and  confirm  the  English  system. 

It  remains  to  speak  of  the  materials  I  have  used. 
Conscious  that  the  value  of  a  law  book  depends  upon 
the  purity  and  excellence  of  the  sources,  from  which 
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its  contents  are  taken,  I  have  never  advanced  any 
position,  without  referring  to  the  book  in  which  it 
was  found  ;  unless  it  be  upon  some  unsettled  point, 
where  I  have  stated  the  arguments  that  may  be  ad* 
duced  on  both  sides,  and  left  it  to  the  reader  to  form 
his  o%vn  conclusions.  In  my  researches  upon  this  occa- 
sion, I  have  consulted  every  foreign  author  that  I 
could  possibly  obtain  j  and  have  made  as  much  use 
of  their  labours,  as  the  nature  of  the  plan  would 
admit. 

With  respect  to  the  decisions  of  the  English  courts 
of  justice,  I  believe  I  have  not  omitted  a  single  case, 
that  ever  has  speared  in  print  upon  the  subject : 
Besides  which,  this  collection  contains  a  great  number 
of  manuscript  cases,  of  which  some  have  been  de- 
termined at  Nisi  Pritis  only,  and  many  have  been 
the  subject  of  deliberation  in  court  upon  cases  re- 
served, or  upon  motions  for  new  trials.  For  the 
latter,  I  myself  am  chiefly  respcmsible,  and  upon 
some  future  occasion,  I  shall  be  happy  to  correct  any 
errors,  which  they  may  contain ;  as  most  of  them 
were  taken  while  I  was  a  student,  merely  for  my 
private  use,  without  any  view  to  future  publication. 
I  have,  however,  by  comparing  them  with  such  notes 
2S  I  could  obtain,  done  every  thing  in  my  power  to 
rend»  them  worthy  of  the  attention  of  the  proles- 
siosi.  As  to  the  Nim  Ptius  notes,  I  am  indebted  for 
them  to  the  very  liberal  and  generous  communica- 
ti<His  of  my  young  professional  friends ;  and  to  some 
also  c^  those,  who  are  in  the  first  rank  at  the  bar- 
Indeed,  to  name  any  one,  would  be  an  injustice  to 
the  rest ;  and  therefore,  I  must  beg  they  will  accqpt 
my  general  acknowledgments.  I  should,  however, 
be  undeserving  of  that  attention  and  assistance  with 
which  I  have  been  honoured,  were  I  to  omit  this  op- 
portunity of  returning   my  sincere    and   grateful 

thanks 
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thanks  to  Mr.  Justice  Buller^  whose  abilities  are  only 
equalled  by  his  easiness  of  access,  his  ready  and 
liberal  communication  of  that  knowledge,  which  is 
the  natural  result  of  such  talents,  and  such  unwearied 
application  to  study.  The  many  valuable  hints  I 
have  received  from  that  learned  judge,  will  no  doubt 
contribute  much  to  the  utility  of  this  work. 

To  those  who  are  much  engaged  in  the  labours  of 
the  profession,  a  full  and  complete  table  of  the  prin- 
cipal matters  is  of  the  utmost  consequence.  I  have 
used  my  endeavours  to  render  this  part  of  the  work 
as  useful  as  possible,  by  stating  each  point  under  ail 
the  heads,  that  will  naturally  be  resorted  to  for  the 
solution  of  any  doubt. 

Having  thus  explained  the  nature  of  my  arrange- 
ment, the  mode  which  I  have  adopted  in  the  discus- 
sion of  each  chapter,  and  the  sources  from  which  my 
information  is  derived,  I  present  this  volume  to  the 
public.  The  utility  and  necessity  of  such  a  work 
are  universally  acknowledged  ;  the  attempt  is  there- 
fore deserving  of  some  praise,  and  for  the  defects  in 
the  execution  I  throw  myself  upon  the  candour  of 
my  profession.  The  subject  was  noble,  and  required 
greater  talents  than  mine  to  treat  it  as  it  deserved ; 
but  if  I  shall  have  at  all  done  justice  to  the  great  abili- 
ties of  those  distinguished  characters,  whose  names 
appear  in  every  page,  I  shall  in  some  measure  have 
attained  the  object  of  my  wishes,  and  shall  have  the 
pleasure  of  reflecting,  that  the  time  I  spent  in  the 
composition  of  this  work,  has  been  at  least  productive 
of  much  personal  satisfaction  and  improvement. 

December^  1786. 
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INTRODUCTION. 


T^HEN  we  consider  the  wonderful  effects  which 
commerce  has  produced  on  the  manners  of  men, 
when  we  observe  that  it  tends  to  wear  off  those  pre- 
judices which  give  birth  to  dissensions  and  animosities, 
that  it  unites  mankind  by  the  strongest  of  all  ties,  the 
desire  of  supplying  mutual  wants ;  and  that  it  dis- 
poses them  to  peace  and  concord,  by  establishing  in 
every  community  an  order  of  men,  whose  interest  it 
is  to  preserve  public  tranquillity ;  we  are  led  to  think 
that  the  history  and  progress  of  it  would  not  only  be 
amusing,  but  highly  important  and  instructive  to  the 
inhabitants  of  every  civilized  society.  Such  a  work 
would  be  in  fact  the  history  of  the  intercourse  and 
communication  of  mankind,  and  must  necessarily 
abound  in  events  the  most  interesting  to  every  social 
being,  but  particularly  so  to  the  people  of  this  coun- 
try, whose  great  importance  in  the  eyes  of  Europe 
originated  in  commerce,  and  will  endure  no  longer 
than  whilst  the  same  attention  continues  to  be  paid 
to  her  commercial  interests.  In  a  dissertation  upon 
commerce.  Insurances  form  a  very  distinguished  part, 
and  therefore  it  cannot  but  be  agreeable  to  the  scholar 
u  well  as  to  the  lawyer,  to  trace  this  branch  of  com- 
mercial law  to  its  source,  and  to  give  some  account 
of  those  various  nations,  which  have  been  rendered 
famous  by  the  extent  of  their  commerce,  and  by  the 
excellency  of  their  maritime  regulations.  Indeed,  in 
tracing  the  origin  of  Insurances,  an  account  of  the 
maritime  states,  that  have  existed  in  the  world,  ne- 
cessarily forms  a  part  of  the  enquiry. 
TOL.  r.  a  Insurance 


ii  INTRODUCTION. 

a  bUckjt.        Insurance,  then,  is  a  contract  by  which  the  insurer 
^^'       undertakes,  in  consideration  of  a  premium  equivalent 
to  the  hazard  run,  to  indemnify  the  person  insured 
against  certain  perils  or  losses,  or  against  some  parti- 
cular event.     When  insurance  in  general  is  spoken 
of  by  professional  men,  it  is  understood  to  signify 
•  marine  insurances.     It  is  in  this  light  we  are  at  pre- 
sent to  consider  it ;  and  from  thepreceding  definition 
it  appears  to  be  a  contract  of  indemnity  against  those 
perils,  to  wliich  ships  or  goods  are  exposed  in  the 
course  of  their  voyage  from  one  place  to  another. 
The  utility  of  this  species  of  contract  in  a  commercial 
country  is  obvious,  and  has  been  taken  notice  of  by 
very  distinguished  writers  upon  commercial  afl^irs. 
3  Smith's      Insurances  give  great  security  to  the  fortunes  of  pri- 
Nld^M,^     vate  people,  and  by  dividing  amongst  many,  that  loss, 
p^mSj.        which  would  ruin  an  individual,  make  it  fall  light 
iMa3ens,a.  and  casy  upon  the  whole  society.    Tliis  security  tends 
greatly  to  the  advancement  of  trade  and  navigation, 
because  the  risk  of  transporting  and  exporting  being 
diminished,  men  will  more  easily  be  induced  to  en- 
gage in  an  extensive  trade,  to  assist  in  important  un- 
dertakings, and   to  join  in  hazardous  enterprises ; 
since  a  failure  in  the  object  will  not  be  attended  with 
those  dreadful  consequences  to  them  and  their  fami- 
lies, which  must  be  the  case  in  a  country  where  in- 
surances are  unknown.     But  it  is  not  individuals  only 
that  derive  advantages  from  the  increase  of  commerce, 
the  general  welfare  of  the  public  is  also  promoted. 
It  is  an  observation  justified  by  experience,  that  as 
soon  as  the  commercial  spirit  begins  to  acquire  vigour, 
and  to  gain  the  ascendant  in  any  society,  we  imme- 
diately discover  a  new  genius  in  its  policy,  its  alliances, 
its  \yars  and  negotiations.     No  nation  that  cultivated 
foreign  commercct  ever  failed  to  make  a  distinguished 
figure  on  the  theatre  of  the  world,  as  the  history  of 
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the  ancients  sufficiently  proves ;  and  in  proportion 
as  commerce  made  its  way  into  the  various  states  of 
Europe,  they  turned  their  attention  to  those  objects, 
and  assumed  those  manners,  which  distinguish  po- 
lished nations,  and  which  lead  to  political  conse- 
quence and  eminence  amongst  the  neighbouring 
powers,  (a) 

• 

The  origin  of  insurance,  like  that  of  many  other 
customs,  which  depend  rather  upon  traditional  than 
written  evidence,  and  for  the  honour  of  inventing 
and  introducing  which  rival  nations  contend,  has  oc- 
casioned much  doubt  among  the  writers  upom  mer- 
cantile  law.  Indeed  it  is  involved  in  so  much  ob- 
scurity, that,  after  all  the  researches  which  have  been 
nuule  on  the  present  occasion,  any  very  satisfactory 
solution  of  this  doubt  cannot  be  promised.  One 
troth  however  is  dear,  that,  wherever  foreign  com- 
merce was  introduced,  insurance  ~  must  have  soon 
fc^wed  as  a  necessary  attendant,  it  being  impossible 
to  carry  on  any  very  extensive  trade  without  it,  espe- 
cially in  time  of  war.  Some  of  these  writers  have  Mdioy, 
ascribed  the  origin  of  this  contract  to  Claudius  Ccesdr  '  ^"^ 
the  fifth  Roman  emperor,  on  account  of  a  passage  to 
be  found  in  Suetonim.  Other  respectable  authorities  »  Atkyns 
have'  given  the  honour  of  it  to  the  RhodianSj  thus 
laying  a  foundation  for  the  idea  entertained  by  many, 
diat  th€  law  of  insurance  had  obtained  a  place  in  most 
of  the  ancient  codes  of  jurisprudence.  As  the  con- 
sideration of  this  question  will  be  attended  with 
picture,  it  will  tend  much  to  the  complete  investiga- 
tion of  it,  to  consider  the  state  of  commerce  amongst 
tiie  most  distinguished  of  the  ancient  nations,  from 
whence  it  will  appear,  that  insurances  were  in  those 

{ti)  Vide  Robertson's  View  of  the  Progress  of  Society  in  Europe. 
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days  wholly  unknown  j  or,  if  they  were  known,  that 
the  smallest  proofs  of  the  existence  of  such  a  custom 
have  not  come  down  to  the  present  times. 

S(hombti(-j  The  Rhodians  claim  the  first  place  in  this  enquiry : 
Kh^bn  for  although  there  isundoubted  testimony,  that  nations 
*'"'  of  mucli  greater    antiquity    than    the    people   of 

Rhodes  (fl),  cultivated  commerce,  and  carried  it  on 
to  a  considerable  extent,  yet  there  does  not  appear  to 
be  the  smallest  ground  for  entertaining  an  opinion 
that  any  of  these  naval  powers  had  established  amongst 
themselves,  much  less  communicated  to  mankind  in 
general,  any  code  or  system  of  marine  law.  Rfiodes 
obtained  the  sovereignty  of  the  sea,  about  9l6  years 
before  the  Christian  j^ra,  which  was  almost  200  years 
before  the  building  of  Rome.  The  situation  and 
fertility  of  this  island  were  peculiarly  favourable  for 
the  purposes  of  navigation,  ibr  it  lies  in  the  Mediter- 
ranean sea,  a  few  leagues  I'rom  the  continent  of  Lesser 
Asia ;  and  its  wealth  and  fertility  have  always  been 
celebrated  by  the  poets  and  historians  of  antiquity. 
^nrrtv^t'  i^rom  tliesc  circumstances,  joined  to  the  activity  and 
oicom-  industry  of  the  people,  it  lonff  maintained  that  su- 
penonty  which  it  had  acquireit ;  its  inhabitants  were 
rich,  its  alliance  was  courted,  though,  from  principles 
of  policy,  it  generally  observed  a  strict  neutrality. 
Notwithstanding  this  pacific  disposition,  which  com- 
merce naturally  inspires,  the  Rhodians  at  last  became 
an  object  of  jealousy,  and  were  most  furiously  at- 
tacked and  besieged  by  various  foreign  powers.  But 
in  all  their  wars  they  discovered  their  great  strength 

{a)  Eusebius,  in  his  account  of  the  mantime  states,  raentiDiu 
tjjreo  anterior  to  the  Rhodians  ;  namely,  the  Cretans,  the  Lydians, 
and  the  Thraciaiu ;  the  fint  of  whom  flourished  about  five  hundred 
yeais  before  the  Rhodians,  the  next  two  hundred,  and  the  last, 
■bout  eighty  years.    £iueb.  Chronicon.  lib.  2. 
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and  superiority  by  sea,  and  conducted  their  enter- 
prise with  so  much  activity  and  skill,  as  to  attract 
the  admiration  of  their  enemies,  and  the  applause 
of  those  historians  who  have  given  an  account  of 
the  wars  in  which  they  were  engaged.  In  the  Punick 
wars,  the  Romans  found  the  benefit  of  their  alliance,  Poi^Iwm^ 
by  the  very  essential  service  which  they  performed,  in  schTmb, 
attacking  the  naval  armaments  of  the  Cartkaginians.  ^^ 

Wealth  naturally  produces  luxury,  which  gradually 
enervates  the  powers  of  a  state.  This  was  the  case 
with  the  Rhodians  ;  for  after  maintaining  their  politi- 
cal importuice  from  the  time  already  mentioned  till 
the  termination  almost  of  the  Roman  republic,  they 
\isibly  began  to  decline  in  wealth  and  power.  Cicero^  cicem  pra 
iti  his  speech  on  the  ManiUan  law,  observes,  that  Jj^^^jj. 
they  were  a  people,  whose  naval  power  and  discipline 
remained  even  to  the  time  of  his  memory ;  and  Cicero 
expired  witli  the  republic. 

From  this  short  history  it  appears,  that  the  Rho- 
dims  were  very  famous  for  their  naval  power  and 
strength :  but  however  respectable  they  might  be  on 
that  account,  they  were  much  more  illustrious,  and 
obtained  a  much  higher  praise  among  the  nations  of 
antiquity,  for  being  the  first  legislators  of  the  sea, 
and  for  promulgating  a  system  of  marine  jurispru- 
dence, to  wjiich  even  the  Romans  themselves  paid 
the  greatest  deference  and  respect,  and  which  they 
adopted  as  the  guide  of  their  conduct  in  naval  affairs. 
These  excellent  laws  not  oily  served  as  a  rule  of  con- 
duct  to  the  ancient  maritime  states ;  but,  as  will  appear 
from  an  attentive  comparison  of  them,  have  been  the 
basis  of  all  modem  regulations  respecting  navigation 
and  commerce.  The  time  at  which  these  laws  were 
compiled  is  not  precisely  ascertained  :   but  we  may 

a  3  reasonably 
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reasonably  suppose,  it  was  about  the  period  when  the 
Rkodians  first  obtained  the  sovereignty  of  the  sea, 
which  was  about  916  years  before  the  sera  of  Chris- 
tianity* Seidell  says,  that  the  Rkodians  maintained 
the  sovereignty  of  the  seiis  23  years ;  and  that  their 
laws  were  compiled  in  the  days  of  Jelwsaphatj  king 
oPJudah.  Tliis  opinion  agrees  exactly  with  the  pre- 
ceding calculation  ;  for  this  king  began  his  reign 
about  914  years  before  the  birth  of  Christ.  Notwith- 
standing this,  it  will  always  remain  a  doubtful  point, 
when  they  were  compUed;  nor  perhaps  is  it  very 
material  tliat  it  should  be  accurately  ascertained.  It 
is  of  more  consequence  to  know  when  they  were 
adopted  by  the  Romans;  but  that  is  also  a  fact  in- 
volved  in  some  obscurity.  We  meet  with  no  traces 
of  them  in  the  time  of  the  republic  ;  and  from  the 
manner  in  which  Cicero  mentions  them  in  the  speech 
last  alluded  to,  he  treats  of  them  as  laws,  which  had 
gained  the  admiration  of  the  world,  rather  than  of 
such  as  then  made  a  part  of  the  Romaii  code.  Selden 
says^  that  they  obtained  a  place  in  the  Roman  law  in 
the  reign  of  Tiberius  Claudius^  a  conjecture  in  which 
he  is  supported  by  PeckiuSy  one  of  the  commentators 
on  the  laws  of  RhodeSj  and  by  the  well-known  cha- 
racter of  Tiberius  himself,  who  discovered  the  great- ' 
est  attention  to  maritime  affairs,  and  gave  many  signal 
instances  of  his  attachment  to  Rhodes.  But  although 
these  islanders  were  thus  famous  for  their  laws,  we 
cannot  discover  from  the  fragments  that  have  come 
down  to  our  times,  that  they  had  the  smallest  idea  of 
the  contract  of  insurance  j  nor  is  there  any  tradition 
to  induce  us  to  conjecture,  that  they  ever  were  ac- 
quainted with  that  mode  of  securing  their  property. 
It  is  true,  that  this  is  not  a  conclusive  argument;  be- 
cause, although  no  such  contract  is  mentioned  in  the 
fragments  which  we  have,  it  by  no  means  follows  that 
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it  did  not  form  a  part  of  their  whole  system,*  more 
especially  as  Emerigon^  a  very  celebrated  French  Emengon, 
writer,  is  of  opinion,  that  the  real  laws  of  the  Rho-  a^u^9%^  * 
dians  have  never  reached  us ;  and  that  the  fragment^  ^^'* 
which  we  see,  are  certainly  apocr3^hal.    But  as  these 
laws  were  adopted  by  the  Romans^  it  is  fair  to  con- 
jecture, that  whether  we  have  the  real  regulations  of 
Rhodes  or  not,  we  should  have  the  contract  of  insu- 
ranee,  if  it  had  been  known  to  them,  incorporated 
with  the  other  naval  laws  in  the  Imperial  code.    This 
idea  is  countenanced  by  the  contract  of  bottomry, 
which  is  to  be  found  in  the  fragments  of  the  laws  of  Lef.  Rhodt 
Rhodes,  and  with  which  the  people  of  that  island  L'a.'m.io. 
were  certainly  acquainted ;  and  in  every  book  of  the  ^'«*?*»  *'**• 
civil  law,  the  contract  de  nautico  fceruore,  de  uswrd  Cod.iiii.  4- 
nutrithndf  also  forms  a  considerable  part.     It  is  not    '  ^^ 
going  too  far  then  to  presume,  that,  as  the  Romans 
adq^ted  a  contract  so  beneficial  to  commerce,  as  that 
of  bottomry,  they  would  not  have  passed  over  a  con- 
tract, of  which  the  influence  is  still  more  extensively 
useful  in  the  promotion  of  ^navigation  and  trade,  if 
those,  from  whom  they  borrowed  their  naval  laws^ 
had  themselves  been  acquainted  either  with  its  nature 
or  advantages. 

Having  said  thus  much  of  Rhodes  and  its  laws,  let 
us  turn  our  attention  shortly  to  the  commerce  of  the 
Greeks.  It  is  certainly  true,  that  commerce  flourished 
very  much  in  several  of  the  states  of  Greece,  particu- 
larly in  Corinth  and  Athens.    The  former  separated  Montesq. 
two  seas,  was  the  key  of  Greece,  and  a  city  of  the  LS!i?uv!ax. 
utmost  importance  *,  its  trade  was^  extensive,  having  ^'7* 
a  port  to  receive  the  merchandisesF  of  A^a,  and  ano- 
ther, those  of  Itlali/;  and  that  there  have  been  but 
few  cities  where  the  works  of  art  were  carried  to  so 
high  a   degree  of  perfection.     Athens  indeed  was  Taylor's 
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partfCularl^  famous  for  commercial  knowledge ;  tor 
their  manufactures  of  all  sorts  were  in  high  repute, 
and  emulation  was  excited  by  the  public  rewards  and 
honours  which  were  bestowed  upon  those  who  at- 
tained to  excellence  in  any  of  the  useful  arts.  The 
attention  of  this  people  to  maritime  affairs,  (for  tliey 
aimed  at  the  sovereignty  of  the  sea  and  obtained  it,) 
contributed  much  to  their  skill  in  navigation.  The 
Potter's  many  laws  which  they  left  to  posterity,  with  regard 
iuJkjr  to  imports  and  exports,  and  the  contract  of  bargain 
^80.' 83,  ^^^  ^^^^'^  *'^^  many  pri\alcges  granted  to  the  mer- 
»4. 167.  cantile  part  of  the  state ;  the  appointment  of  magi- 
strates, w-ho  had  the  cognizance  of  controversies  that 
happened  between  merchants  and  mariners;  the  at- 
tention which  they  paid  to  their  market,  and  the 
many  officers  concerned  in  that  department,  give  us 
a  very  favourable  idea  of  their  judgment  in  the  true 
principles  of  commerce,  But  notwithstanding  this, 
the  Athenians^'  being  of*  a  very  ambitious  disposition, 
being  more  attentive  to  extend  their  maritime  power 
than  to  enjoy  it,  and  ha\ing  a  government  of  such  a 
cast,  that  the  public  revenues  were  distributed  among 
the  common  people  to  be  squandered  at  their  plea- 
sure (a),  did  not  carry  on  so  extensive  a  trade  as 
might  naturally  be  expected  from  the  number  of  their 

(a)  From  several  of  the  orations  of  Demosthenes  it  appears,  that 
the  poor  were  entitled  to  receive  from  the  public  stock,  as  much 
money  as  would  admit  them  to  the  diversions  of  the  theatre ;  and 
besides  this,  it  was  made  a  capital  offence  for  any  one  to  propose 
the  restoration  of  the  theatrical  money  to  its  original  uses.  This 
custom  was  at  length  so  much  abused,  that,  under  pretence  of 
theatrical  money,  almost  all  the  public  funds  were  distributed 
among  the  people.  Hence  the  Athenians  contracted  an  aversion 
for  war,  and  spent  their  time  and  money  upon  public  shows.  Of 
this  enormity  Demosthenes  vehemently  complains,  and  inveighs 
against  it  with  as  much  warmth  as,  from  the  nature  of  the  law  just 
mentioned,  he  durst  venture  to  do.  See  the  first  and  also  the 
third  OlynthiaD. 

seamen^ 
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seamen,  from  the  produce  of  their  mines,  from  their 
influence  over  the  cities  of  Greece^  and  from  those 
excellent  laws  and  institutions,  which  have  been  just 
enumerated.  Their  trade  was  almost  entirely  con- 
fined to  Greece  and  to  the  Euxine  sea.  From  such  of  M«Bt«q. 
their  laws  as  we  have  seen,  and  from  such  accounts 


as  we  have  obtained  of  their  naval  history,  we  have  ^'  **'  ^'  ^' 
not  the  smallest  reason  to  suppose,  that  celebrated 
people  knew  any  thing  of  the  contract  of  insurance. 


Some  notice  should  have  been  taken  before  now  of 
the  PhwmcianSy  2in  ancient  commercial  and  opulent  nd.4ch^it. 
people.  Indeed,  the  height  of  grandeur  to  which  they  ^^^"^  ^  ^ 
attained  is  a  suflScient  proof  of  the  vast  resources  of  a 
commercial  nation.  Many  writers,  both  sacred  and 
profane,  from  their  florid  and  magnificent  descriptions, 
give  a  vast  idea  of  their  wealth  and  power.  I  forbore 
to  speak  of  them  till  I  should  have  occasion  to  men- 
tion one  c^  their  colonies,  that  of  Carthage^  ^ich, 
in  opulence  and  the  extent  of  her  commerce  and  na- 
val power,  equalled,  if  not  surpassed,  the  parent 
state  herself.  Whether  either,  or  both,  of  these  ma- 
ritime powers  ever  promulgated  any  code  of  naval 
law  cannot  now  be  ascertained :  for  the  former  was 
entirely  destroyed  by  Alejeander  ffie  Great;  and  that  Q«»nv  cur- 
it  might  never  be  restored,  he  removed  its  marine  and  ^,  &t/* 
commerce  to  Alejfandria^  in  which  removal,  probably 
all  its  naval  regulations  might  be  lost  Carthagef  on 
the  other  hand,  having  long  disputed  with  Rome  the 
empire  of  the  world,  was  at  last  obliged  to  yield  to 
her  victorious  rival,  who,  even  after  she  gained  the 
victory,  retained  such  an  hatred  to  the  Carthaginians, 
that  she  rooted  out  every  vestige  of  their  former 
greatness.  No  time,  howev^,  nor  the  hatred  of  the 
Rwnans^  can  wholly  obliterate  the  ainazing  accounts 
which  have  come  down  to  us,  of  the  enterprising 

spirit. 
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the  same  person  ;  he  distributed  justice  in  Rome^  artd 
commanded  their  legions  in  the  field,  till  the  vast  in- 
crease of  their  empire,  and  the  multiplicity  of  civil 
business,  occasioned  a  separation.  The  natural  con- 
sequence of  this  was,  that  no  man  who  was  not  of 
the  profession  of  his  country,  was  much  esteemed  at 
Rome;  and  accordingly  we  find  that  traders  and  me- 
chanics were  incapable  of  succeeding  to  any  public 
honours.  Nay,  so  far  was  commerce  from  being  en-' 
couraged  at  Rome^  that  it  was  deemed  prejudicial  to 

v^«*ij  the  state.  The  Romans^  by  humanity,  terror, 
triumphs,  tributes,  and  taxes,  which  they  imposed  on 
the  conquered  countries,  increased  the  riches  of 
their  city.  Laws  were  passed  to  prevent  the  exporta- 
tion of  their  gold  ;  the  reason  of  which  seems  to  be, 
that  it  carried  away  their  money  and  brought  them 
nothing  in  return  but  luxury,  the  bane  of  virtue,  and 

vv^a  Uwt,  destruction  of  empire.  Could  it  be  expected,  says 
Dr.  Taylor^  that  a  people  of  soldiers,  whose  trade 
was  their  sword,  and  whose  sword  supplied  all  the 
advantages  of  trade ;  who  brought  the  treasures  of 
the  world  into  their  exchequer,  without  exporting 
any  thing  but  their  own  personal  bravery;  who  raised 
the  public  revenues,  not  by  the  culture  of  Italy ^  but 
by  the  tributes  of  provinces ;  who  had  Romeior  their 
mansion,  and  the  world  for  their  farm  ;  should  have 
leisure  to  set  forward  the  articles  of  commerce,  or 
be  likely  to  pay  any  regard  to  the  character  of  its 
professors  ?  The  terms  of  defiance,  upon  which  they 
lived  with  all  mankind,  in  consequence  of  this  mar- 
tial spirit,  would  have  prevented  all  the  good  effects 
of  commerce,  had  their  disposition  allowed  them  to 
pursue  it  That  restless  spirit,  which  kept  their  ar- 
mies on  foot,  and  their  swords  in  their  hands,  for  a 
succession  of  centuries,  was  fatal  to  factories  and 
correspondence.  The  world  was  in  arms,  and  in- 
surances 
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surances  and  under-writing  were  but  a  dead  letter. 
This  is  very  nearly  a  true  representaticHi  of  the  case, 
for  it  is  certain  that  not  one  law  was  made  in  favour 
of  commercey  in  the  time  of  the  commonwealth;  on 
the  contiaiy,  it  wa«  greatly  discouraged  as  introduc- 
tory of  luxury,  which  was  supposed  not  to  be  com- 
patible with  the  severi^  of  their  manners.     It  is  also 
no  less  true  than  singular,  that  a  people  who  were  so 
wdl  acquainted  with  the  true  principles  of  natural 
reason  and  justice,  who  applied  those  principles  with 
so  much  propriety  to  the  various  wants  and  necessi- 
ties of  huoaan  society,  and  who  had  the  honour  of 
ertablishing  a  system  of  law,  which  has  been  adopted 
as  the  rule  of  action  by  the  greatest  part  of  Europe^ 
and  which  continues  to  be  so  even  at  the  present  day, 
ne?er  attempted  to  introduce  any  plan  of  maritime 
jinisprudence.    Nay,  this  idea  is  carried  farther  by  schombeif'^ 
some  writers^  who  declare,  and  I  believe  with  truth,  2!^**^ 
at  least  we  can  discover  nothing  to  the  contrary,  that  f^"^ 
the  Ramans  did  not  even  take  the  pains  to  digest  the 
materials  which  they  had  borrowed;  and  that  whilst 
they  carried  every  other  branch  of  law  to  the  highest 
pitch  of  accuracy  and  refinement,  they  were  content 
to  stand  indebted  to  one  of  their  oMrn  provinces  both 
for  the  form  and  matter  of  their  maritime  code. 

The  RaimmSt  it  is  true,  after  the  iirst  Pumck  war, 
omstantly  maintained  a  fleet;   but  long  after  that 
time,  eveib  in^e  year  of  the  city  563,  it  was  observed' 
of  them,  that  they  were  veiy  unskflfid  in  the  art  of 
navigation.    One  df  their  own  historians,  who  flou-  Ponrhuit, 
rished  at  tiietiAie  of  tiie  second  Punick  war,  and  who' 
was  tutor  to  the  great  Seipio,  justly  remarks,  that  at" 
no  period  did  they  ever  make  any  figure  at  sea  as  a 
commercial  power.    Even  when  they  arrived  at  their 
highest  perfection  in  naval  skill,  their  fleets  were  never 

employed 
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employed  for  the  purposes  of  trade,  in  the  discovery 
of  new  states,  6r  establishing  commercial  intercourse 
with  those  they  already  knew.  The  greatest  extent 
of  their  commerce  was  to  bring  to  the  market  of  Rome 
that  corn,  which  they  collected  in  the  various  grana- 
ries of  Sicily^  Africa^  and  Egypt  Upon  all  other 
occasions  the  business  of  their  jBeet  was  to  overawe 
the  conquered,  and  to  transport  to  Rome  the^oils  of 
ruined  provinces.  In  such  a  state  of  commerce,  it  is 
impossible  that  insurances  could  exist ;  and  we  have 
Dr.  Ti>ior,  already  quoted  the  opinion  of  a  respectable  author 
to  show  that  they  were  unknown. 

There  are  several  reasons  applicable  to  all  the  an- 
cient maritime  powers,  which  seem  to  prove  to  de« 
monstration,  that  insurances  were  not  in  use.     We 
have  seen,  that  insurances  are  only  introduced  where 
commerce  is  widely  extended.     The  commerce  of 
the  ancients,  compared  with  modern  times,  could  not 
be  very  considerable,  as  it  was  chiefly  confined  within 
Andenon*8   the  Mediterranean^   Egean^  and  Etume  seas ;    to 
c<mintrce.  which  they  were  compelled  more  from  necessity  than 
indisation.     Carthage  in  aU  her  glory  had  not  arrived 
at  wy  great  degree  of  perfection  in  the  art  of  ship- 
building.    Vessels  of  the  best  construction  at  that 
time  could  only  be  navigated  with  oars,  or  when  they 
Mom«iq.     had  a  fair  wind  on  a  smopth  sea :  they  might  be  built 
iJSi        of  green  timber ;    a^d  in  case  of  a  storm,  could  ryn 
ihr.  »i.  c  6.  ag^Qj.^  under  any  cover,  or  upon  any  beach  that  was 

free  from  rocks :  in  short,  they  were  merely  gaJUies, 
fiEld  were  managed  with  the  greater  difficulty  on  ac- 
count of  the  position  of  the  sails,  and  the  mode  of 
lUging  practised  in  those  days.  This  could  not  f^ 
qfprOving  a  considerable  obstacle  to  the  extenaioii 
of  conunerce.  But  when  we  consider,  in  additicm  to 
Ho^  bad  construction  of  their  ships,  that  the  anciests 

were 
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were  utterly  ignorant  of  that  unerring  guide,  the 
mariner's  compass,  (the  honour  of  inventing  which 
was  reserved  for  more  modem  times,)  by  reason  of 
which  they  durst  not  venture  out  of  sight  of  land,  for 
fear  of  being  overtaken  by  tempests,  and  being  lei't  at 
large  in  the  boundless  ocean,  their  commerce  could 
not  have  been  great ;  although  we  are  even  led  to 
admire  the  progress  which  they  made  in  commercial 
affiurs.  It  is  true,  that  many  distant  naval  expedi- 
tions were  made  under  all  these  disadvantages,  which 
often  proved  fatal  to  the  adventurers,  (a)  These 
expediti<ms,  however,  could  add  little  or  nothing  to 
their  maritime  or  geographical  skill,  in  which  the 
ancients  were  certainly  very  deficient,  on  account  cif 
the  necessity  they  were  always  under  of  coasting  the 
shores,  for  want  of  a  better  guide ;  imd  indeed,  the 
shores  were  the  only  compass.  These  observations  Monttsq. 
are  not  intended  to  detract  from  that  merit,  which  c.  6. '  ' 
has  been  ahready  allowed  to  the  ancients  for  their 
naval  exertions;  because  they  are  foimded  merely 
on  a  comparison  of  their  powers  and  knowledge  in 
Aose  arts  with  improvements  of  the  modems,  and  are 
.  adduced  to  show  that,  under  such  disadvantages  and 
obstacles  to  the  extension  of  their  trade  and  commerce, 
it  was  impossible  that  insurances  could  be  at  all  known 
to  the  ancient  world. 

M*  Emerigon  agrees,  that  the  contract  of  insurance,  Pr<f)^e 

as  it  is  understood  at  this  day,  was  not  in  use  amongst  p^  4!'  "^^  ' 

:the  Romans  ;    but  he  thinks  he  discovers  some  traces 

nf  it  in  the  history  of  that  people.    Hie  first  instante 

i^ven  by  this  learned  writer  is  this,  that  about  the 

tiine  of  the  second  Punick  war,  those  who  had  un- 

-,*  ^)  H^^t,  bishop  of  Avrapchef,  in  bis  very  instructive  an^iin- 
t^rts^ung  treatise  on  the  commerce  and  navigation  of  the  ancients, 
^as,  wi&  infinite  labour  and  accuracy,  collected  the  most  remark- 
ablje  facts  on  this  head.    Ch.  8. 

dertaken 
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dertaken  to  supply  the  troops  in  Spain  with  provisions 

and  military  stores,  made  it  a  previous  condition  tliat 

the  republic  should  be  at  the  hazard  of  exporting 

L'vy.         them,  according  to  the  words  of  Livy,  "  Ut  gtup  in 

lib.i3.c.49.  .  P  ,    ,         .  .  .  , 

'<  naves  tmposmssent^  ab  hosttwn  tempestattsve  vtj  pub- 
"  Uco  periado  essent.*'  But  with  all  deference  to  so 
great  a  name,  this  seems  to  bear  no  resemblance  to 
the  contract  of  insurance ;  for  it  is  nothing  more  than 
every  well-regulated  state  is  bound  to  do  by  the  ties 
of  natural  justice.  It  is  equitable  and  right,  that 
those,  who  in  times  of  public  danger  appropriate  their 
private  wealth  to  the  advancement  of  the  public  ser- 
vice, should  be  reimbursed  from  the  purse  of  the 
state  for  the  private  losses  they  may  sustain.  This 
indeed  is  the  rule  of  conduct  between  man  and  man : 
for  when  one  man  purchases  goods  of  another  to  be 
sent  abroad,  was  it  ever  supposed  that  the  seller  was 
to  run  the  risk  of  the  voyage :  or  that  if  the  goods 
perished,  he  was  never  to  be  paid  ?  If  such  a  doc- 
trine were  to  prevail  in  any  country,  the  state  could 
only  be  supplied  with  necessaries  in  time  of  war,  by 
means  of  extortion,  rapine,  and  violence. 

Traitedei  Auothcr  iustancc  given  by  Emerigon  is  a  story, 
riTLw^  which  we  find  recorded  by  Livy^  of  some  men  who 
lib.  15.  were  charged  with  the  care  of  exporting  provisions 
for  the  army,  and  who  quia  publicum  periculvm  erat  a 
vi  tempestatis  in  iis  qtue  portarentur  ad  ea^ercituSf  en- 
deavoured by  fraud  to  destroy  the  ship,  and  then  told 
the  directors  of  the  state,  that  many  very  valuable 
articles  were  on  board ;  whereas  they  had  taken  care 
to  send  out  very  old,  rotten  ships,  in  which  were  a  few 
commodities,  and  those  of  small  value.  That  part  of 
this  story  which  is  material  to  the  present  enquiry,  has 
already  met  with  an  answer  in  what  was  said  upon 
the  last  quotation :  and  the  propriety  of  a  govern- 
ment's 
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mentis  indemnifying  those  who  might  suffer  in  the 
public  service,  is  not  at  all  altered  by  the  misconduct 
of  some  individuals,  (a) 

The  next  instance  is  from  one  of  Cicero's  epistles,  Epiuobe  ad 
and  is  of  a  different  nature  from  those  last  mentioned ;  nb!°2!*''^^' 
because  here  Cicero  seems  to  wish  that  the  property  *p''"-  '7- 
io  question  should  be  secured,  not  only  for  himself, 
but  also  for  the  people  of  Rome.      Cicero^  having 
gained  a  victory  in  CiUcia^  and  the  civil  war  between 
Ca^mr  and  Pompey  being  then  a  matter  almost  una- 
voidable, wrote  to  Caninius  SaUustius  at  Laodicea^  in  Ferguson'* 
which  letter  he  uses  these  words :    "  Laodicece  me  Rom.  RcpT 
"  prasdes  accepturum  arbitror .  omnis  pecunice  publicum  ^'  ^*  *^'  ^' 
"  ut  et  mihi  et  populo  cautum  sit  sine  vecticrcepericiilo.'* 
From  this  passage  it  is  inferred  that  Cicero  alludes  to 
an  insurance.     I  own,  from  the  meaning  of  the  word 
pnedeSf  and  from  the  situation  of  af&irs  at  RomCy  it 
seems  as  if  Cicero  wished  rather  to  find  some  secure 
and  substantial  person  at  Laodicea^  in  whose  care  and 
custody  he  might  leave  this  money  till  more  peace- 
able times ;  and  it  is  very  unlikely  that  in  sUch  a 
troublesome  conjuncture  he  should  be  desirous  of 
bringing  a  great  treasure  to  the  scene  of  faction  and 
confusion,  especially  as,  in  a  letter  to  his  friend  Atti-  cic€ro  ad 
CMS,  he  declares  himself  at  a  great  loss  to  know  what  ub."*!""' 
line  of  conduct  he  ought  to  pursue.     But  even  if  he  •i'*^-  ^• 
wished  to  bring  it  to  JRonie,  the  mode   he  proposed 
seems  more  like  the  modern  bill  of  exchange,  than  a 
policy  of  insurance.  (Z>)     Besides,  unless  this  species 

of 

{a\  It  has  been  truly  observed  by  Mr.  Millar,  that  in  these  in-  Millar  on 
stances  -from  the  Roman  historians,  no  mention  is  made  of  a  pre-  'O'"'^"^*'* 
mium  paid  by  the  merchant  for  the  hazard  undertaken ;  and  that 
they  are  rather  to  be  considered  as  examples  of  a  bounty  offered  by 
the  public,  than  of  a  mutual  contract. 

{b)  Since  I  published  the  first  edition  of  this  work,  I  have  looked 
into  Melmoth's  translation  of  Cicero*s  Epistles;  and  I  am  happy 
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of  contract  was  at  that  time  tolerably  well  understood, 
Sallusty  the  person  to  whom  he  wrote,  would  have 
found  considerable  difljculty  in  comprehending  his 
meaning  from  the  single  sentence  in  his  letter  which 
has  been  mentioned  ;  and  if  it  were  well  known,  is  it 
possible  to  suppose  it  would  not  have  obtained  a  place 
in  their  code  of  laws  ? 

MoUoy.  But  the  passage  upon  which  those,  who  contend 

*^^"^  for  the  antiquity  of  this  branch  of  commerce,  have 
chiefly  relied,  is  one  to  be  found  in  Suetonius^  in  the 
eighteenth  chapter  of  his  life  of  Tiberius  Claudius^ 
the  fifth  emperor  of  Rome.  "  Negotiatoribtcs  certa 
**  Ivcra  proposuit^  siiscepto  in  se  darrmOy  si  cui  quid  per 
"  tempestates  accidisset.^^  This  sentence  wholly  un- 
connected seems  to  convey  such  an  idea;  but  we 
must  attend  to  the  context  in  order  to  understand  it. 
This  relates  merely  to  the  corn  trade ;  for  as  the  7?o- 
man  territory  was  not  sufficient  to  supply  enough  for 
the  consumption  of  the  city,  it  became  absolutely  ne- 
cessary to  give  great  encouragement  to  this  branch 
of  commerce  :  nay  it  was  a  political,  not  a  mercantile 
concern,  for  the  very  existence  of  the  empire  de- 
pended upon  it.  It  was  this  circumstance  which  in- 
duced the  emperor  to  pay  such  regard  to  this  branch 
of  trade,  to  propose  bounties,  and  to  confer  certain 
privileges,  the  certa  lucra^  of  which  Suetonius  speaks, 
upon  those  who  would  venture  out  to  sea  for  the 

^  499!*^'    public  service  in  the  midst  of  winter.    Dr.  Taylor  tells 


to  find  that,  without  knowing  I  had  such  an  authority,  I  have  put 
the  same  sense  upon  this  passage  which  that  elegant  translator  had 
done  before  me.  The  whole  sentence  is  translated  thus  :  '^  I  pur- 
'^  pose  to  leave  the  money  at  Laodicea,  which  shall  arise  from  the 
<'  sale  of  those  spoils,  and  to  take  security  for  its  being  paid  in 
'*  Rome :  in  order  to  avoid  the  hazard  both  to  myself  and  the 
"  commonwealth  of  conveying  it  in  speeie." 

us. 
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us,  that  a  private  consideration  also  had  some  weight 
with  Claudius  upon  this  occasion  ;  for  that  once,  in  a 
greait  scarcity  of  provisions,  he  was  attacked  in  the 
forum  by  the  populace,  and  so  disagreeably  treated 
with  abuse,  and  (trusts  of  stale  bread,  that  he  with 
great  difficulty  escaped  through  some  private  passage ;  • 
from  which  time  he  made  it  his  great  care  and  con- 
cern to  get  com  imported,'  even  in  the  winter.      As 
to  the  risk  which  Suetonius  says  the  emperor  took 
upon  himself,  it  is  to  be  observed,  that  although  the 
shipfe  were  private  property,  yet  they  would  not  have 
gone  to  sea  in  the  dangerous  season  they  did,  had  it 
not  been  for  the  public  service,  and  to  provide  provi- 
sions for  the  use  of  the  whole  city.     This  being  the 
case,  we  have  already  shewn,  that  it  would  be  con- 
trary to  the  first  principles  of  justice  and  equity,  artd 
to  the  practice  followed  at  this  day  by  all  governments 
which  are  founded  on  just  principlies,  to  allow  such 
losses  to  fall  upon  individuals,  (a)      From  what  has 
been  said  it  appears  evident,  that  the  Romans  had  no 
knowledge  of  insurances ;  in  addition  to  which  both  Grotius  dc 
GroUus  and  Bynkerskoek  have   expressly  declared,  ub'l.c!ia. 
that  among  the  ancients  this  contract  was  unknown  ;  g^*,^ 
the  latter  of  whom  uses  these  expressions :  "  Adeo  <i"*8f-  J""' 
"  iamen  tUe  contractus  ohm  jiut  tncognttus^  ut  nee  cap.ai. 
"  nomen  ejus^  nee  rem  ipsam  in  jure  Romano  depre- 
"  hendasr  (b) 

But 

(ff)  The  observations  here  made  seem,  upon  examination,  to  be 
^reeable  to  the  ideas  of  Dr.  Taylor,  the  president  Montesquieu, 
tnd  Mr.  Schomberg,  upon  the  same  subject.  See  also  the  opinion 
oft  learned  civilian,  Langenbcck  of  Hamburg,  in  Magen's  Essay 
•D  Insurances.     Vol.  i.  p.  1. 

{b)  By  a  late  work  of  M.  De  Pauw,  intitled,  Recherches  Philo- 
sophiques  sur  les  Grecs,  it  is  manifest  that  the  Athenians  were  well 
acquainted  with  the  nature  of  bills  of  exchange  ;  and  this  learned 
foreigner  seems  to  think  it  a  matter  of  uncertainty  whether  the  in- 
surance of  ships  was  ever  practised  among  them  :  but  he  says  it  is 
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But  to  whatever  degree  of  excellence  the  Romans 
attained  either  in  literature,  commerce,  or  any  of  the 
refined  arts,  they  all  visibly  declined  when  the  Roman 
empire  was  overrun  by  the  barbarians ;  or,  perhaps  it 
may  be  said  with  greater  propriety,  that  they  were 
overwhelmed  and  lost  with  that  power  which  had 
raised  them  to  be  the  object  of  public  attention  and 
notice.  For  in  times  of  public  ruin  and  desolation, 
when  war  rears  its  standard,  lays  waste  cities,  and 
tramples  on  the  noblest  improv^ements,  it  is  impossi- 
ble for  commerce  to  hold  its  station,  or  to  flourish  in 
the  midst  of >contention  and  tumult. 

iHumc.  It  is  the  observation  of  a  profound  modern  historian, 

that  there  is  an  ultimate  point  of  depression,  as  well 
as  of  exaltation,  from  whadi  human  affairs  naturally 
return  in  a  contrary  progress,  andi)eyond  which  they 
seldom  pass  in  their  advancement  or  decline.  This 
was  the  case  with  respect  to  commerce.  When  the 
repeated  incursions  of  the  Barbarians  had  ravaged  the 
Roman  empire,  and  had  checked  every  liberal  im- 
provement, some  people  forced  by  necessity,'  or  led 
by  inclination,  took  shelter  in  a  few  marshy  islands 


clear  that  barratry  was  not  unknown  to  them.  I  am  inclined,  how- 
ever,  to  think  with  Grolius  and  Bynkershoek,  that  this  contract 
was  as  much  unknown  to  that  great  people  as  to  the  rest  of  the  an- 
cient world.  If  this  had  not  been  the  case,  can  it  be  supposed 
that  we  should  find  no  trace  of  it  in  their  history,  the  speeches  of 
their  orators,  or  their  laws  ?  Is  it  not  as  likely  to  have  been  men- 
tioned, as  bills  of  exchange ;  and  particularly  when  barratry  was 
mentioned,  if  this  contract  had  had  an  existence,  would  it  not  have 
been  stated  on  whom  the  loss  was  to  fall  ?  Besides,  the  instance 
given  of  barratry  by  M.  De  Pauw  is  not  what  we  call  barratry  in 
England :  for  the  case  put  k  a  case  of  fraud  committed  by  the 
owners,  who,  by  the  law  of  England,  cannot  commit  barratry, 
which  is  a  criminal  act- of  the  captain ,  to  the  prejudice  of  his  oteners, 
and  xjcithoiU  their  privitr^  or  consent. 

that 
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that  lay  near  the  coast  of  Italy ^  and  which  would 
never  have  been  thought  worth  inhabiting  in  time  of 
peace.  This  happened  in  the  sixth  century ;  and  at 
the  first  settling  of  these  wanderers,  they  had  certainly 
no  other  object  in  view,  than  that  of  living  in  a  tole- 
rable degree  of  security  from  their  enemies,  and  of 
procuring  a  moderate  subsistence.  As  these  islands 
were  divided  from  each  other  by  narrow  channels,, 
and  those  channels  were  so  encumbered  by  shallows, 
that  it  was  impossible  for  strangers  to  navigate  them,  Andemn's 
they  found  that  security  which  they  wished ;  and  by  com^r^, 
uniting  among  themselves  for  the  sake  of  improving  ^'^\V\^ 
their  condition,  they  became  in  the  eighth  century  a 
well  established  republic.  This,  though  it  may  ap- 
pear strange,  was  the  origin  of  the  famous  republic 
o(  Venice^  which  soon  became  a  great  commercial 
power ;  for,  from  the  first  moment  that  those  people 
took  possession  of  the  islands,  necessity  made  them 
extremely  attentive  to  commerce ;  the  first  beginning 
of  which  was  naturally  fishing.  Next  to  fishing,  they 
b^n  to  trade  in  salt,  many  pits  of  which  were  dis- 
covered in  their  own  islands ;  and  at  last  their  city 
gradually  became  the  magazine  for  the  merchandize 
of  the  neighbouring  continent  on  all  sides,  and  they 
themselves  the  general  carriers  of  Europe.  Thus  to 
the  people  of  Itah/^  and  to  those  of  Venice  and  Genoa 
in  particular,  we  are  to  attribute  the  re-establishment 
of  commerce.  Of  the  causes  which  contributed  to 
its  revival,  it  remains  to  speak. 

Various  causes  concurred  to  revive  the  spirit  of 
commerce,  and  to  renew,  in  some  degree,  that  inter- 
course between  nations,  which  during  the  period  of 
Gothic  ignorance  and  barbarity,  had  been  much  inter- 
rupted. The  religious  wars  of  the  eleventh  century, 
called  the  Crusades^  by  leading  many  from  every  part 
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of  Europe  into  Asia^  opened  an  extensive  communi- 
cation between  the  East  and  West ;  and  though  the 
avowed  purpose  of  these  expeditions  was  conquest, 
and  not  commerce ;  though  the  issue  of  them  proved 
as  unfortunate,  as  the  motives  for  undertaking  them 
were  wild  and  enthusiastic,  yet  their  commercial  ef- 
fects were  beneficial  and  lasting.  For  the  first  armies, 
which  ranged  themselves  under  the  banner  of  the 
Cross,  having  been  led  through  a  vast  extent  of  coun- 
try, and  having  suffered  so  much  from  the  length  of 
their  march,  and  the  barbarism  and  inhospitality  of 
the  people  inhabiting  those  countries  through  which 
they  travelled,  others  were  deterred  from  taking  the 
same  course,  and  chose  rather  to  go  by  sea,  than  en- 
Robcrtson'i  couutcr  SO  many  hardships.  Venice^  Genoa,  and  Pisa, 
s«idety,&c.  furnished  the  transports  to  convey  the  troops :  and  it 
is  reported,  that  the  sums  were  immense  which  they 
received  merely  for  freight.  Besides  this,  the  Cru- 
saders contracted  with  them  for  supplies  of  military 
stores  aud  provisions ;  their  fleets  hovered  on  the 
coast ;  and  by  supplying  the  army  with  whatever 
was  wanting,  they  engrossed  all  the  advantages 
arising  from  this  branch  of  commerce.  These  states 
were  also  benefited  by  the  success  which  attended 
the  arms  of  these  religious  and  enthusiastic  Tieroes  ; 
for  there  are  charters  yet  extant,  containing  grants  to 
the  Venetians^  Pisans,  and  Genoese,  of  great  privileges 
in  the  various  settlements  which  the  Christains  had 
gained  in  Asia.  When  the  Crusaders  seized  Constan- 
tinoplCy  the  Venetian^,  who  had  planned  the  enterprize, 
transferred  to  their  own  state  many  of  the  valuable 
branches  of  commerce,  which  had  formerly  centered 
in  Constantinople.  Another  great  cause  of  the  revival 
of  conunerce,  was  the  invention  of  the  Mariner's 
Compass,  which,  by  rendering  navigation  more  secure 
as  well  as  more  adventurous,  facilitated  the  commu- 
nications 
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nications  between  remote  nations,  and  brought  them 
iiearer  to  each  other.     Tlie  honour  of  this  invention,  ^"«>, 
so  beneficial  to  mankind,  has  been  claimed  by  the  CommeKe 
French  ;  and  their  claim  has  been  allowed  by  several  cap.'^a'*"*' 
authors,  and  maintained  by  a  celebrated  writer  of  ^^^^^ 

,  ,  •'  Hist,  of 

their  own.     In  this  opinion  perhaps  national  partiality  c«nmcrce. 
may  have   some  weight.     Most   authors,   however,  voi.  i!\t. 
agree  that  the  inventor  was  Flavio  de  Gioia^  a  native  *^^* 
of  Amalfiy  an  ancient  commercial  city  in  the  kingdom 
of  Naples,  (a) 

It  is  e\adent,  that  almost  all  the  commerce  of  Eu- 
ropCy  in  those  days,   centered  amongst  the  Italians. 
As  they  at  that  time  carried  on  and  established  a  re- 
gular trade  with  the  East  in  the  ports  of  EgypU  and 
drew  from  thence  all  the  rich  produce  of  India  ;  it  is 
reasonable  to  suppose,  that  in  order  to  support  so  ex- 
tensive a  commerce,  these  industrious  and  ingenious 
people  were  the  first  who  introduced  insurances  into 
die  system  of  mercantile  affairs.      It  is  true,  there  is 
no  direct  authority  to  warrant  a  positive  assertion, 
that  they  were  the  inventors  of  this  kind  of  contract : 
but  it  is  certain,  that  the  knowledge  of  it  came  with 
them  into  the  different  maritime  states,  in  which  par- 
ties of  them  settled :  and  when  it  is  admitted  that  they 
were  the  carriers,  manufacturers,  and  bankers  of  Eur  ope, 
it  is  probable  that  they  also  led  the  way  to  the  estab- 
lishment of  a  contract,  which  is  so  essentially  necessary 
to  the  support  and  cultivation  of  commerce.     It  has, 
however,  been  asserted  by  writers  of  the  French  na- 

(a)  It  appears  from  Anderson,  that  some  people  had  supposed  Ander5oir$ 
tiiat  the  conquests  of  Charlemagne  in  Italy,  towards  the  end  of  the  '"trod. 
8th  century,  and  his  subsequent  establishment  of  Christianity  in  „  - 
the  western  and  northern  parts  of  Germany,  contributed  greatly  to 
the  revival  of  commerce.     In  what  I  have  said  upon  this  subject,  I 
chose  rather  to  follow  the  steps  of  a  very  ele^Slll  )and  profound  his- 
torian of  modem  times.     Robertson's  View  of  Society,  &c. 
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Mons.sa-    tioH  (tf),  that  insuraiice  dates  its  origin  in  the  year 
umv.Le*  '  1182,  and  that  it  was  introduced  by  the  Jewsy  who 
c"if  «t.  I.    were  banished  from  France  aboat  tha:t  period,  and  who 
took  that  method  to  facilitate  and  secure  the  remoTal 
of  their  effects.     They  proceed  to  say,  that  the  liiym- 
hards,  who  were  not  idle  spectators  of  this  contrivance, 
adopted  it,  and  in  a  short  time  improved  it  considera- 
bly.    It  is  not  very  necessary  to  enquire  into  the 
truth  of  this  fact,  nor  indeed  are  there  materials  to 
enable  us  to  do  so :  but  it  is  observable  that  the  Pre- 
LcMx"rv"     sident  Montesquieu  mentions  that  the  Jctss  upon  this 
c. i6.         occasion  invented  bills  of  exchange;   but  does  not 
say  a  syllable  erf  policies  of  insurance.     It  is  agreed, 
however,  that  if  the  Lombards  were  not  the  inventors, 
they  were  at  least  the  first  who  brought  the  contract 
of  insurance  to  perfection,  and  introduced  it  to  the 
world.  (A) 

Before  we  come  to  consider  the  amazing  improve- 
ments which  have  taken  place,  with  respect  to  this 
branch  of  commerce,  in  our  own  country,  in  these 
days,  it  will  be  expected  that  some  notice  should  be 
taken  of  those  maritime  codes,  and  naval  regulations, 
which  have  distinguished  the  modern,  no  less  than 
the  laws  of  Rhodes  did  the  ancient  world. 

To  the  people  of  Aiiialfi  we  are  indebted  as  well 
for  the  first  code  of  modem  sea  laws,  as  for  the  in- 

(a)  Anderson  says,  the  Jews  were  banished  from  France  in  114-3- 
Anderson's  History  of  Commerce,  vol.  i.  p.  82.  But  I  believe 
such  an  event  twice  took  place  in  that  kingdom. 

{b)  I  am  aware  that  several  learned  men  are  of  opinion,  that  in- 
surances were  of  an  earlier  date  than  is  here  ascribed  to  them.  On 
a  subject  where  so  much  obscurity  must  necessarily  exist,  I  am  by 
no  means  tenacious  of  my  opinion ;  but  the  inclination  of  my  mind 
is  to  adhere  to  thetdea  that  the  Lombards  were  the  inventors.  See 
also  Mr.  Millar's  Introduction, 
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vendon  of  the  compass.  We  learn  from  Anderson,  voi.ip.58. 
that  the  ci^  of  Amayi^  so  long  ago  as  the  year  1030, 
was  so  famous  for  its  merchants  and  ships,  that  its  in- 
habitants at  that  time  obtained  from  die  Caliph  of 
Egypt  a  safe  conduct,  to  enable  them  to  trade  freely 
in  aU  his  dominions ;  and  they  also  received  from 
him  several  other  distinguished  privileges.  It  was 
towards  the  close  of  that  century,  that  they  promul- 
gated their  system  of  marine  law,  which,  from  the 
place  of  its  compilation,  received  the  denomination 
of  Tabula  Amalfitana.  This  table  superseded  in  a 
great  measure  the  ancient  Jvs  Rhodianum  ;  and  its 
authority  was  acknowledged  by  all  the  states  of  Itab/^ 
for  some  centuries.  But  as  trade. increased  very  ra- 
pidly in  other  cities  on  the  coast  of  the  Mediter- 
ranean sea,  they  became  unwilling  to  receive  laws 
from  a  neighbouring  state,  which  they  now  equalled, 
if  not  smrpassed,  in  the  extent  of  their  naval  esta- 
blishments. Every  one,  therefore,  began  to  erect  a 
tribunal,  in  order  to  decide  all  controverted  points, 
according  to  laws  peculiar  to  itself;  but  still  refer- 
ring, in  matters  of  higher  moment,  to  the  former  rule 
of  action,  the  Anudfitan  code.  From  such  a  variety 
of  laws,  as  must  necessarily  be  the  consequence  of 
each  of  the  Italian  states  becoming  its  own  legislator, 
so  much  disorder  and  confusion  arose,  that  general 
convenience  at  last  compelled  them  to  do  that,  which 
jealousy  of  each  others  power  and  growing  commerce 
would  for  ever  have  prevented  them  from  effecting ; 
and  at  a  general  assembly  it  was  agreed  to  digest  the 
laws  of  all  the  separate  communities  into  one  body. 
Every  regulation,  therefore,  which  was  thought  to 
be  founded  in  justice  either  in  the  laws  of  Marseilles^ 
Pisa,  GenoOj  Venice^  or  Barcelona,  was  collected  into 
one  mass,  and  publishea  in  the  14th  century,  under 
the  title  of  Cansolato  del  Mare.   A  French  writer,  Sur  Hubner. 
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ki  Saisie  c/ts  JiaHnieiis  Tieutres,  speaks  of  this  produc- 
tion in  a  very  unfavourable  way  ;  and  calla  it  a  rude 
ill-formed  mass  of  maritime  and  positive  regulations, 
of  ordinances  of  the  middle  ages,  and  of  private  de- 
cisions. Indeed  when  we  consider  that  tliis  was  a 
compilation  from  the  various  regulations  of  so  many 
different  states,  it  could  not  excite  much  surprise,  if 
it  really  merited  the  censure  of  this  author.  But 
upon  examination  it  is  a  work  oi'  considerable  merit ; 
the  decisions  it  contains  are  founded  on  the  laws  of 
nations  ;  it  has  been  received  and  allowed  to  have  the 
force  of  law  in  every  part  of  Italy ;  and  it  is  the 
source  from  whence  the  people  of  that  country,  as 
well  as  tliose  of  Spain  and  France,  have  been  said  to 
derive  many  of  their  best  marine  regulations.  Un- 
fortiuiately  too,  Emcrigon  has  discovered,  that  be- 
'■  cause  one  of  the  chapters  in  the  Conmlato  del  Mare 
overturns  some  favourite  system  of  this  learned  au- 
thor, he  is  out  of  humour  with  the  whole  composition. 
One  thing,  however,  is  clear,  that  neither  the  Conso- 
laio  del  Mare,  nor  the  Amaljitun  code,  upon  which  it 
is  founded,  contains  any  thing  upon  insurance  law,  so 
that  we  have  here  another  conffrmation  of  the  idea, 
that  this  contract  was  nol  a  production  of  very  an- 
cient times,  (a) 
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countries  in  the  course  of  the  12th  century.    Accord- 
ingly, about  the  year  1194,  Richard  the  First,  King 
of  Englandy  on  his  return  from  his  wild  expedition 
to  the  Holy  handy  having  staid  to  repose  himself  for 
some  time  at  the  isle  of  Oleron^  in  the  Bay  of  Biscay , 
an  island  which  he  inherited  in  right  of  his  mother,     \ 
whose  portion  it  was  in  marriage  with   his  father     \. 
Henry  the  Second,  gave  orders  for  the  Compilation 
of  a  maritime  code.     Some  authors  suppose  that  the  Schombergv 
hardships  and  dangers,  to  which,  in  the  course  of  his  the^h^un 
expedition,  he  saw  adventurers  by  sea  were  exposed,  ^''^*- 
induced  him  to  promulgate  a  law,  by  which  their 
condition    might    be   rendered   more   comfortable. 
Others  imagine,  and  probably  their  supposition  is  ^^^^^'''P 
better  founded,  that  the  great  intercourse  between  observ.  on 
his  English  and  French  subjects,  and  their  allies,  re-  o/thc^s^a, 
quired  a  certain  general  system  of  sea  law,  for  the  ^  ^* 
more   speedy  and  impartial   determination    of   all 
disputes  which  might  occasionally  arise.     The  laws 
of  Oleroriy  therefore,  which  are  in  substance  but  an 
abstract  of  the  old  Rhodian  laws,  with  some  additions 
and  alterations,  accommodated  to  the  practice  of 
that  age,  and  the  customs  of  the  Western  nations, 
were  proposed  as  a  common  standard  and  measure  for 
the  more  equal  distribution  of  justice  among  the  peo- 
ple of  different  governments.     These  excellent  regu- 
lations were  so  much  esteemed,  that  they  have  been 
the  model  on  which  all  modern  sea  laws  have  been 
founded;  and  two  distinguished  nations  have  con- 
tended for  the  honour  of  their  production.     France^ 
jealous  of  the  lustre  which  the  English  jtistly  derived 
from  the  production  of  this  code,  with  much  anxiety 
claims  this  honour  to  herself;  and  very  distinguished 
authors  have  stood  forth  the  champions  of  her  claim. 
TTie  substance  of  their  argument  is,  that  Eleanor^  eieirac 
wife  of  Henry  the  Second,  King  of  England^  and  deTt  m". 

Duchess  \2:J:^ 


xxviii  INTRODUCTION. 

• 

Duchess  oiGuyennCy  returning  from  the  Holy  Landr 
and  having  seen  the  beneficial  effects  of  the  Consolato 
del  MarCy  ordered  the  first  draught  of  the  judgments 
or  laws  of  Oleron  to  be  made :  that  her  son  Richard 
the  Firsty  returning  Jrom  the  same  expeditiony  enlarged 
and  improved  what  his  mother  had  begun :  that  they 
were  certainly  intended  for  the  use  of  the  French 
merely,  because  they  were  written  in  the  old  Gascon 
French^  without  any  mixture  of  the  Norman  or  Eng- 
Ush  languages:  that  they  constantly  refer  fbr  ex- 
amples of  voyages  to  Bourdeaiuty  St.  MalOy  and  other 
sea-ports  in  France  ;  never  to  the  Thames^  or  to  any 
port  of  England  or  Ireland:  and  that  they  were  made 
by  a  Duchess  and  Duke  of  Guyemiey  for  Guyenne^ 
Vaiiii.  and  not  for  their  kingdom  of  England.  One  of  these 
learned  writers  adds  a  reason,  which  he  thinks  very 
conclusive,  to  prove  that  these  laws  were  of  French 
extraction ;  namely,  that  from  their  first  appearance, 
their  decisions  have  been  treated  with  extreme  re- 
spect in  the  coiurts  of  France. 

In  these  days,  it  is  very  immaterial  whether  France 
or  England  is  entitled  to  the  honour  they  respectively ' 
claim,  and  I  shall  not  tire  the  reader  with  any  argu- 
ment upon  the  point,  (a) 

VoL  i.  Anderson  in  his  history  of  commerce  has  expressly 

P-  ^^^  stated,  but  he  does  not  adduce  any  authority  in  sup- 
port of  his  opinion,  that  the  laws  of  Oleron  treat  of 
insurances.  I  have  read  them  repeatedly  with  the 
direct  view  of  discovering  whether  insurances  were  of 
so  ancient  a  date :  but  I  have  not  found  a  single  word 

(a)  For  the  arguments  in  favour  of  the  English  claini)  the  reader 
may  consult  Selden's  Mare  Clausum,  lib.  2.  cap.  24.  Mr.  Justice 
Blackstone's  Commentaries,  vol.  i.  page  418.  gchomberg's  Ob- 
servations, page  88. 

which 
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i^hich  could  induce  me  to  subscribe  to  such  an  asser- 
tion.   In   ^confirmation  of   my  opinion,  Emerigony  Preface, 
q)eaking  of  these  laws,  has  observed,  "  //  n^y  est  pas  ^' 
^  £t  k  mot  du  contrat  d*Assuranc€y  qvi  apparemment 
"  ffeUntpas encore alors en  usage** 

But  while  we  pay  due  respect .  and  veneration  to 
those  maritime  regulations,  which  distinguished  the  , 
Southern  and  Western  parts  of  Europe^  it  would  be 
imprqier  silently  to  pass  over  the  laws,  which  were 
ordained  hy  an  industrious  and  respectable  body  of 
people,  who  inhabited  the  city  of  Wisbinfj  famous  for  cieinc  us 
its  commerce,  and  renowned  on  the  shoi^es  of  the  de  u  m.^!" 
BMc.    The  merchants  of  this  city  carried  on  so  ex-  ^J"^^' 
tensive  a  trade,  and  gave  themselves  up  so  entirely 
to  commerce,  that  they  must  doubtless  have  found  a 
great  inconvenience  in  having  no  maritime  code,  to 
which  tl^y  could  refer  to  decide  their  disputes.    To 
such  a  cause  we  are  probably  indebted  for  those  lawsr 
and  marine  ordinances,  which  bear  the  name  of 
Wising,  which  were  received  by  the  Swedes^  at  the 
time  they  were  composed,  as  a  just  and  equitable  rule 
of  action,  and  which  were  long  respected  (and  for 
aught  I  know,  are  to  this  day  observed)  by  the  Ger- 
mmSy  Swedes,  Danes,  and  by  all  the  Northern  na- 
tions; although  the  city  in  which  they  received  their 
origin,  has  long  dwindled  into  insignificancy  and 
contempt.     At  what  time  these  laws  were  compiled 
is  a  matter  of  dispute ;  and  different  writers  have 
adcq>ted  different  periods,  in  order  to  answer  their  own 
particular  ends,  or  to  advance  the  honour  of  that  age 
which  it  happened  to  be  their  business  to  extol.     The 
writers  of  the  North  pretend  that  Wisbuy  was  a  great 
commercial  city,  in  the  9th  century;   from  whence 
they  argue,  that  their  laws  must  be  of  very  high  anti- 
quity; that  they  were  the  model,  from  which  those 

of 
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of  Okroji  were  copied,  and  that  they  were  received 
and  acknowledged  by  all  nations  in  Europe^  even  to 

cieirac,  4.  the  Straits  of  Gibraltar.  On  the  other  hand  it  is  an- 
swered, and  with  much  strength  of  reasoning,  that 
the  Northern  code  is  a  transcript  from  that  of  Ol^on^ 
although  it  contains  several  additions :  for  it  has  been 
shewn,  that  the  laws  of  Oleron  were  promulgated  by 
Richard  the  First  about  the  close  of  the  twelfth  cen- 
tury, at  which  time,  as  appears  by  the  report  of  a 

^"lib^io  Swedish  historian,  the  city  of  Wisbuy  was  not  built, 

cap.  16.  nor  for  near  a  century  afterwards;  that  the  in- 
habitants were  merely  strangers  collected  together 
from  different  parts,  who,  so  far  from  having  any 
power  or  influence  over  their  neighbours,  were  not 
absolute  masters  of  their  own  city.  Besides,  if  their 
laws  had  been  prior  to  those  of  Olerorij  we  should 
have  found  in  the  latter  some  regulations  respecting 
insurances;  because  a  copyist  never  would  have 
omitted  so  material  a  branch  of  commercial  legisla- 

Art.  66.  tion,  the  laws  of  Wisbuy  having  expressly  mentioned 
insurances,  and  provided,  that  if  the  merchant  obliged 
the  master  to  insure  the  ship,  the  merchant  shall  be 
obliged  to  insure  the  master's  life  against  the  hazards 
of  the  sea, 

Robertson's  Ailcrwards,  towards  the  close  of  the  fifteenth  cen- 
View,  vol.  I.  tury,  we  find  from  Iiistory ,  that  many  considerable 
quarto  edit,  fcgulations  wcrc  made  at  Barcelona  in  Spain,  respect- 

Emerigon,       ... 

pref.  p.  i».    mg  marme  uisurances. 

But  if  tlie  laws  of  Wisbuy  were  not  prior  to  those 
of  OleroUj  yet  it  is  much  to  their  honour,  and  shews 
in  what  estimation  they  were  held  in  the  greatest  part 
of  Europe  J  that  after  having  for  a  long  course  of  time 
eii}oyed  the  highest  authority  in  all  the  Northern  tri- 
bunals for  maritime  afEdrsi  they  were  thought  worthy 

of 
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\}f  being  adopted  as  the  basis  of  the  ordinanices  of  the 
Hanseatick  league.     Of  this  ancient  and  famous  con-  scbomb. 
federacy  it  will  be  sufficient  in  this  place  to  observe,  ^^^' 
that  it  began  about  the  thirteenth  century,  and  ori-  Robertion'* 
sinated  with  the  cities  of  Lubeck  and  Hamburgh^  yi«^^of 

O  ^  ^   Society. 

which  were  obliged  to  enter  into  a  league  of  mutual 
defence,  in  order  to  protect  themselves  against  the 
nations  round  the  Balticky  who  were  extremely  bar- 
barous, and  infested  that  sea  with   their  piracies. 
These  two  cities  derived  such  advantages  from  their 
union,  that  other  towns  acceded  to  the  confederacy, 
and  in  a  short  time,  eighty  of  the  most  considerable 
cities,    scattered  through    those    countries,    which 
stretch  from  the  bottom  of  the  Baltick  to  Cologne 
upon  the  Rhine^  joined   in   the  famous  Hanseatick 
League ;  which  became  so  formidable,  that  its  al- 
liance was  courted,  and  its  enmity  dreaded  by  the 
most  powerful  monarchs.     This  association,  it  is  said, 
formed  the  first  systematic  plan  of  oommerce  known 
in  Europe:  but  notwithstanding  this,  they  did  not 
for  a  long  time  publish  any  maritime  code,  but  were 
entirely  governed  by  those  of  Oleron  and  IVisbuy.  Kurickc 
At  a  general  meeting,  however,  held  at  Lubeck  in  schlSmw. 
the  year  1614,  it  was  agreed  to  extract  from  those  observ. 
compilations  whatever  should  be  thought  most  useful, 
and  that  it  should  in  future  be  the  rule  of  decision  in 
every  contested  point.     It  was  prior  to  this  time,  Robenson't 
about  the  fourteenth  century,  that  the  members  of  Anrer.Hist. 
this  league  were  in  their gi-eatest  splendour;  their  °^^*^™- 
commerce  was  at  its  height ;    they  supplied  the  rest 
of  Europe  with  naval  stores,  and  they  pitched  upon 
different   towns,  the  most  eminent  of  which   was 
Bruges  in  Flanders^  where  they  established  staples, 
in  which  their  commerce  was  regularly  carried  on. 
The  sovereigns  of  Europe  looked  up  to  the  Ilmisea^ 
tick  League  with  esteem  and  admiration,  and  the 

kings 
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kings  of  France  and  England  granted  them  consider- 
able  privileges.     But  when  this  union  had  rendered 
them  rich  and  powerful,  they  grew  arrogant  and  over- 
bearing, which  induced  the  prilices,  whom  they  had 
offended,  to  take  a  closer  and  more  accurate  view  of 
Hume*s       the  danger  which  might  arise  from  such  a  conspiracy, 
Eil^a^       and  of  the  advantages  which  might  accrue  to  them- 
vol.  17.        selves  from  the  possession  of  their  trade.    These 
p-  34  ,  349.  causes  at  last  concurred  to  effect  the  decay  of  this  al- 
liance,  which  however  is  not  wholly  dissolved  at  this 
day;  as  the  cities  of  Lubeck,  Hamburgh^  and  Bremen, 
maintain  sufficient  marks  of  that  splendour  and  dig- 
nity with  which  this  confederacy  was  anciently  dis- 
tinguished. 

Having  thus  taken  a  brief  but  comprehensive  view 
of  the  most  considerable  maritime  states  both  of  an- 
cient and  modern  times,  I  forbear  to  go  more  at 
length  into  the  history  of  several  governments,  which 
have  published  naval  regulations  for  the  direction  of 
their  own  subjects;  because  they  are  only  binding 
within  their  own  particular  districts:  they  are  very 
similar  to  those  about  which  so  much  has  been  already 
said ;  they  are  all  collected  by  Magens  in  the  second 
volume  of  his  Essay  on  Insurances,  and  are  occa- 
sionally referred  to  in  the  course  of  the  ensuing  work. 
Besides,  I  hasten  to  give  an  account  of  the  vast  im- 
provements which  have  been  made  in  this  country 
within  these  last  thirty  years  (a),  with  respect  to  in- 
surances, and  which  are  the  main  object  of  this  en- 
quiry. It  would,  however,  be  improper,  in  a  work 
of  this  nature,  entirely  to  pass  over  the  French 
nation,  the  maritime  strength  of  which  has  of  late 
years  considerably  increased;  and  whose  writers 
upon  commercial  affairs  would  reflect  honour  upon 
any  country. 

(a)  This  was  origiually  written  in  1786. 

Few 
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(a)  Few  people  understand  the  theory  of  commerce 
better  than  our  neighbours  pn  the  Continent;  and 
jet  they  have  not  in  practice  come  up  to  what  might 
haw  been  expected.  It  is  true  that  France  from  her 
situation,  from  the  bent  of  her  people  to  certain  ma- 
nnfiurtures,  from  the  happiness  of  her  soil,  and  her 
natural  advantages,  must  be  ^always  possessed  of  a 
great  internal  and  external  trade,  which  must  add 
greatly  to  her  wealth,  and  render  her  the  most  re- 
spectable power  on  the  Continent  of  Europe.  But 
the  Fremh  do  not  naturally  possess  that  undaunted 
peraeverance,  which  is  necessary  for  commerce  and 
cdonization.  It  is  besides  a  great  disadvantage  to 
the  commerce  of  France^  that  as  its  government  is 
military,  the  profession  of  a  merchant  is  not  so  ho- 
nourable as  in  EngUmdy  so  that  the  French  nobility 
think  that  it  would  be  beneath  them  to  attend  to  the 
dmdgery  of  trade,  and  that  it  would  degrade  their 
ancestry  to  allow  any  of  their  sons  to  follow  the  bu- 
anesi  of  a  merchant.  The  consequence  of  this  is, 
that  the  church,  the  law,  and- the  army,  are  stocked 
with  the  members  of  noble  families;  and  the  counting- 
house  is  by  them  entirely '  deserted.  At  one  period, 
indeed,  there  was.an  ap{)earance  that  France  would 
inake  as  illustrious  a  figure  amidst  the  powers  of  Eu- 
r9fe  in  trade,  as  she-  then  did  as  a  warlike  nation. 
Hie  period,  to  which  I  allude,  was  under  the  admi- 
obtiation  of  the  famous  Colbert^  who,  next  to  Henry  vie  a* 
the  Great,  may  justly  bd  styled  the  father  of  the 
French  commerce  and  manufactures.  This  illustrioua 
man,  who  was  of  Scotch  extraction,  descended  of  a 
fiunily  no  way  considerable  by  its  splendour  or  anti- 
qui^,  nused  himself*  by  his  activity,  diligence,  and 

(c)  It  is  hardly  necessary  to  mention,  that  these  observations 
vcre  originally  written  long  before  any  change  had  taken  place,  or 
been  attemptdl,  in  the  government  of  France. 

TOL.  !•  c  know- 
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knowledge  of  commerce,  to  the  first  offices  under  the 
government  of  France.     Being  appointed  to  the  su- 
perintendance  of  the  finances,  he  proposed  such  re- 
gulations as  brought  about  the  purpose  he  intended, 
the  orderly  and  fiiigal  management  of  them ;  and 
established  the  trade  of  France  with  the  East  and 
West  Indies^  from  which  she  has  reaped  considerable 
benefits.    He  also  patronized  and  encouraged  the 
liberal  arts  and  sciences,  reformed  the  courts  of 
justice,  and  introduced  many  important  regulations, 
which  regarded  the  order  of  society.     But  in  1669, 
when  appointed  secretary  of  state,   and  intrufted 
with  the  management  of  affairs  relating  to  the  sea,  he 
had  a  full  opportunity  of  exerting  those  talents,  which 
he  so  eminently  possessed,  and  for  the  exertions  of 
which  his  name  has  been  transmitted  with  so  much 
honour  to  posterity.     In  order  to  gain  a  proper  in- 
sight into  the  true  effects  of  commerce   upon  the 
various  nations  of  the  world,  and  the  advantages  of 
some  particular  branches  of  trade,  he  procured  and 
employed  learned  and  diligent  men  to  enquire  into 
the    commercial    histories  of  cities  long  since  de- 
stroyed, and  the  nature  of  the  climate,  soil,  and  pro- 
ductions of  the  countries  then  rising  into  notice.     It 
was  to  this  spirit  of  enquiry  in  this  famous  statesman, 
that  the  world  is  indebted,  as  appears  from  the  dedi- 
Huet  Hbt.    cation,  for  that  very  masterly  performance  upon  the 
merce  ec  de  commcrcc  and  navigation  of  the  ancients,  written  by 
Oo^dtes**"     Huet^  bishop  ofAvranches  and  SoissonSf  who  is  justly 
Aacieitt,      entitled  to  a  high  rank  among  men  of  letters.  Colbert 
having  thus  made  use  of  the  labours  of  others,  in  or- 
der to  gain  useful  information,  undertook  to  restore 
Vie  de        the  navy  and  commerce  of  France ;  and  he  completed 
Coihert.       jjj  j^jg  services  by  the  publication  of  that  excellent 
body  of  sea  laws,  known  by  the  name  of  the  Ordi- 
nances of  Lewis  the  14th,  which  comprehend  every 
thing  relating  to  naval  or  commercial  jurisprudence} 

and 
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and  of  which  the  doctrine  of  insurances  forms  a  con- 
siderable part  To  its  merit  all  Europe  has  borne 
testimony;  and  the  name  of  Cotbert  must  ever  be 
mentioned  with  respect,  when  the  ordinances  of 
Lems  the  14th  are  the  subject  of  conversation,  (a) 

These  ordinances  have  had  the  good  fortune  to  meet 
with  a  laborious  commentator  in  Valirij  who,  being 
thoroughly  sensible  of  the  advantages  which  his  country 
must  necessarily  derive  from  such  an  excellent  code, 
has,  with  a  degree  of  labour  and  industry  which  ex- 
cit|  our  admiration,  and  which  are  highly  deserving 
of  imitation,  placed  it  in  the  most  favourable  point 
of  view,  has  cleared  up  every  obscurity,  by  tracing 
these  laws  to  their  ancient  sources,  and  by  a  full  in- 
vestigation of  old  ordinances,  and  the  decisions  of 
f(^mer  tribunals,  has  added  much  to  the  mass  of 
learning  upon  subjects  of  this  nature.  But  of  all  the 
sources,  from  which  modem  French  legislators  could 
derive  the  most  essential  information,  the  famous 
treatise  called  "  Le  Guidon "  was  the  chief.  This  cie 
tract  was  republished  by  Clerrac^  who  pays  a  due 
compliment  to  its  merits,  in  his  work  upon  the 
Usages  and  Customs  of  the  Sea:  and  although  in  its 
style  and  manner  it  certainly  savours  of  the  rust  ol" 
aatiquity,  yet  it  contains  the  true  principles  of  naval 
JQzi^nidence.  If  the  style  be  antiquated,  and  the 
text  be  corrupted  in  some  places,  yet  the  treatise  is 
still  valuable  by  the  wisdom  which  shines  through  the 

(•)  It  was  under  the  administration  of  Colbert,  that  the  French  j/Honneur 
fattd  die  foundation  of  Quebec,  on  the  banks  of  the  river  St.  Law-  Fran9oi8, 
:  and  he  performed  a  work,  which,  says  a  French  historian,  ^  ^^*  *** 
m  the  eyes  of  Richelieu,  seemed  to  surpass  human  power ;  p,  302. 
tkat  was  to  effect -a  junction  between  the  Atlantic  and  the 
MefilemDean,  by  means  of  a  canal,  the  execution  of  which  at- 
tracted the  admiration  of  Europe,  and  added  much  to  the  splen- 
fadr  ef  French  commerce. 

c  2  whole, 
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whole,  and  the  number  of  decisions  which  it  con* 
tains. 

Upon  this  occasion  let  me  not  forget  to  take  proper 
notice  of  two  very  modern  and  distinguished  French 
writers,  M.  Pothier  and  M.  Emerigon.  The  former 
of  fiiese  has  written  admirable  dissertations  upon  evefy 
species  of  express  and  implied  contracts,  and  amongst 
the  Test  upon  that  of  insurance  j  he  has  considered  his 
Pothier,  3  various  subjccts  with  so  much  clearness  and  perspi- 
tom.  quarto,  ^^l^.y^  ^ud  has  produced  so  many  apposite  examples 

in  support  of  the  positions  he  advances,  that  they 
greatly  contribute  to  the  advancement  of  the  know- 
ledge of  this  branch  of  jurisprudence.  His  style  is  at 
the  same  time  manly,  neat,  and  classical;  and  well 
suited  to  didactic  discourses,  (ja) 

Twite  det  M.  E^nerigon  has,  in  his  work,  confined  himself  to 
the  consideration  of  marine  insurances,  and  to  the  con- 
tract  of  bottomry  only.  This  being  the  case,  he  has 
gone  into  those  subjects  much  more  at  length  than 
any  former  French  writer;  and  has,  with  infinite  la- 
bour, unwearied  study  and  reflection,  cdilected  the 
decisions  and  authorities  applicable  to  the  purpose  af 
his  work.  This  learned  foreigner,  I  understand, 
holds  a  distinguished  rank  among  the  advocates  of 
his  own  country:  and  his  treatise  upon  insurances 
will  by  no  means  diminish  his  fame. 

Weliave  seen,  that  the  naval  reputation  of  the 
English  was  arrived  at  a  great  height  in  the  twelfth 

(a)  The  attention  of  English  lawyers  was  first  drawn  towards  the 
works  of  this  eminent  judge>  by  that  distinguished  luminary  of  our 
own  country,  Sir  W.  Jones,  in  his  treatise  on  the  Law  of  Bail- 
«  ments ;  and  we  have  now  an  opportunity  of  perusing,  in  an  Engliah 
dress,  Pothier's  Treatise  on  the  Law  of  Obligations,  well  trans- 
lated, and  accompanied  by  several  very  learned  notes,  illustrathre 
of  the  English  law  on  the  subject,  by  W.  D.  Evans,  Esq. 

century. 
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century,  for  the  laws  of  Oleron^  of  the  merits  of 
which  much  has  been  said,  were  at  that  time  compiled 
by  an  JEngUsh  monarch,  and  received  hyre  as  the  re- 
gulator of  naval  affiiirs.    The  progress  of  commerce, 
however,  in  this  country,  was  not  answerable  to  so 
»iq>icious  a  beginning  \  for  in  the  reign  of  Edward  Humt*t 
the  Third,   upwards  of  a  century  afterwards,  com-  En^oct. 
merce,  and  industry  were  at  a  very  low  ebb.    That  Jf'^l^!''  "* 
monarch,  struck  with  the  flourishing  state  of  the 
Northern  provinces,  which  have  been  already  de- 
scribed, and  perceiving  the  true  cause  of  their  pro- 
sperity, endeavoured  to  excite  a  spirit  of  industry 
among  his  subjects,  who  seemed  to  be  bb'nd  to  the 
advantages  of  their  situation,  and  ignorant  of  those 
sources,  from  which  they  might  derive  wealth  and  Robemon*« 
opulence.     So  far  were  tiiiey  lulled  by  ignorance  and  ciety,  &c!^ 
inddence,  that  tiiey  did  not  even  attempt  those  ma- 
Dufiurtories,  the  materials  of  which  they  themselves 
sifplied   to  foreigners.     Notwithstanding  the  en- 
deavours of  Edward^  and  the  many  wise  establish- 
ments proposed  and  encouraged  by  him,  it  was  not 
tin  the  reign  of  Elizabeth  that  the  English  began  to 
discover  their  true  interests,  and  the  arts  by  which 
they  wer^  to  obtain  that  pre-eminence  and  rank,  which 
they  now  hold  among  commercial  nations.   This  slow 
progress  of  commerce  in  this  country  may  be  ac- 
counted for  on  various  grounds.     Diuing  the  Saxon 
heptarchy,  England  was  split  into  many  kingdoms, 
perpetually  at  variance  with  each  other ;  it  was  ex- 
poKd  to  the  fierce  incursions  of  the  Northern  pirates ; 
it  was  sunk  in  barbarity  and  ignorance ;  and  conse- 
quently was  in  no  condition  to  cultivate  commerce, 
or  to  pursue  any  system  of  wise  or  useful  policy. 
To  this  succeeded  the  Norman  conquest,  and  all  the 
consequences  of  a  feudal  government,  military  in  its 
nature,  hostile  to  commerce,  and  the  arts  and  refine- 
ments of  a  liberal  and  civilized  people.    Scarce  had 

c  3  the 


xxxvin  INTRODUCTION. 

the  nation  recovered  from  the  shock  occasioned  by 
this  revolution,  when  it  was  engaged  in  supporting 
its  monarch'a^pretensions  to  the  French  crown,  and  it 
long  continuai  to  waste  its  vigour  and  wealth  in  wild 
endeavours  to  conquer  that  country.  To  this  we  may 
add  the  destructive  civil  wars  between  the  houses  of 
York  and  Lancastery  which  long  deluged  the  kingdom 
with  blood :  and  to  which  a  period  was  at  last  happily 
put  by  the  union  of  their  several  titles  to  the  crown 
in  the  person  of  Henry  the  Eighth.  The  reform- 
ation then  took  place  under  that  monarch,  and  it  was 
not  till  the  reign  of  Elizabeth^  that  the  feuds  and  dis- 
sensions which  such  an  important  event  was  likely  to 
occasion,  began  to  subside.  During  her  long  reign, 
and  her  wise  and  prudent  administration  of  govern- 
ment, commerce  began  to  rear  its  head,  and  found 
shelter  and  protection  from  the  managers  of  public 
affkirs.  From  this  short  sketch,  it  is  not  much  to  be 
wondered  at,  that  E)igland  was  one  of  the  last  na- 
tions of  Europe  which  availed  herself  of  her  great 
commercial  advantages:  but  she  has  since  made 
ample  amends  for  her  long  continued  indolence  and 
inactivity,  by  the  amazing  extent  of  her  commerce, 
and  the  wise  laws  and  regulations  to  be  found  in  her 
system  of  maritime  jurisprudence. 

While  commerce   continued    in   this   weak    and 

languid  state,  it  cannot  be  supposed  that  insurances, 

which  spring  from  commerce,  were  at  all  encouraged 

1  And-r-     or  understood.     It  is  true,  that  the  Lomhardi  came 

of  Com** '    into  England  in  the  13th  century,  and  it  is  universally 

agreed,  that  whatever  may  have  been  the  origin  of 

insurances,  they  were  introduced  into  England  by 

Vide  the      that  active  and  industrious  people.     This  idea  is 

No.  I.    '    countenanced  and  confirmed  by  the  clause  to  this  day 

inserted  in  all  policies  of  insurance,  "  that  this  writ- 

"  ing  or  policy  of  assurance  shall  be  of  as  much 

"  force  and  effect  as  any  writing  heretofore  made  in 

"  Lombard 
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*•  Lombard  Street^  &c."  the  place  where  these  Italians 
are  known  to  hare  taken  up  their  residence,  and  car- 
ried on  their  trade.  The  preamble  to  the  statute  of 
Queen  EUzabethj  which  will  be  presently  mentioned, 
speaks  of  insurances  as  having  existed  time  out  of* 
mind  in  this  kingdom.  Be  tliis  as  it  may,  it  is  certain 
that  prior  to  the  reign  of  that  princess  very  few  in- 
surances had  been  effected ;  or,  if  effected,  no  ques- 
ti<m  had  ever  arisen  upon  tliem  in  any  of  the  superior 
courts.  So  little  were  the  judges  acquainted  with 
the  nature  of  the  contract,  that  so  late  as  the  SOth  and  . 
dlst  of  Elizabeth's  reign,  it  became  a  question  where 
ao  action  upon  a  policy  of  insurance  should  be  tried, 
the  policy  having  been  effected  in  Lo)idon^  and  the 
shqp  detained  in  the  river  Soane  in  France.  The 
pdicy  was  on  a  ship  from  Melcombe  Regis,  in  the 
county  of  Dorset,  to  Abbeville  in  France.  The  plain-  6  Coke, 
tiff  declared,  that  the  ship,  in  sailing  towards  Abbe- 
tf/fe,  to  wity  in  the  river  of  Soane,  was  arrested  by 
the  King  of  France.  The  parties  came  to  issue  upon 
the  question,  whether  the  ship  was  so  arrested  or 
not:  and  it  was  tried  before  Lord  Chief  Justice  Wray, 
in  the  city  oi  London;  and  a  verdict  was  found  for 
the  plaintiff.  In  arrest  of  judgment  it  was  moved, 
that  this  issue,  arising  merely  from  a  place  out  of  the 
realm,  could  not  be  tried  in  London.  But  it  was  re- 
solved by  the  court,  that  this  issue  should  be  tried 
where  the  action  was  in  this  case  brought :  for  the 
pnmiise,  which  is  the  ground  and  foundation  of  the 
action,  was  made  in  London;  and  the  arrest  now  in 
issue  is  not  the  ground  of  the  action  which  is  founded 
OQ  die  assumpsit, '  and  the  arrest  is  the  breach  of  the 
Mssumpsit. 

This  is  the  most  ancient  case  I  have  been  able  to 
find  upon  the  subject  of  insurances;  and  I  thought 
proper  to  insert  it  here,  as  the  best  proof  that,  prior 
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to  the  reigii  of  Elizabeth^  this  contract  could  have 
been  very  little,  if  at  all,  known.  We  have  seen^ 
however,  that  under  Elizabeth^  the  genius  of  England 
began  to  display  itself:  about  which  time,  also,  the 
legislature  began  to  think  the  regulation  of  matters 
of  assurance  an  object  well  worthy  their  most  serious 
attention ;  and  it  cannot  but  afford  us  much  pleasure 
to  find,  that  even  in  that  early  age  the  true  principles 
upon  which  this  species  of  contract  is  founded,  and 
upon  which  it  ought  to  be  protected  and  encouraged 
in  a  commercial  nation,  were  clearly  and  fully  under- 
43Eiiz.  stood.  In  the  preamble  to  an  act  of  parliament, 
passed  in  the  4Sd  year  of  the  reign  of  Queen  Eliza- 
bethf  "  concerning  Tnatters  of  assurance  used  amongst 
**  mercliants^^  the  sense  of  the  legislature  upon  the 
subject  is  expressed  with  clearness  and  perspicuity. 
After  reciting,  that  it  has  ever  been  the  policy  of  this 
nation  to  encourage  trade,  and  that  policies  of  as- 
surance have  existed  time  out  of  mind,  it  goes  on  to 
state  th6  advantages  to  be  derived  from  their  en- 
couragement in  a  commercial  nation.  "  By  means 
«*  of  which  policies  of  assurance,  it  cometh  to  pass, 
"  upon  the  loss  or  perishing  of  any  ship,  there  fol- 
"  loweth  not  the  undoing  of  any  man,  but  the  loss 
"  lighteth  rather  easily  upon  many,  than  heavy  upon 
«*  few,  and  rather  upon  them  that  adventure  not, 

than  upon  those  who  do   adventure,  whereby  all 
*  merchants,  especially  those  of  the  younger  sort, 

are  allured  to  venture  more  w^illingly,  and  more 

freely.'* 


cc 


The  purpose  of  that  statute  was,  to  erect  a  particu- 
lar court  for  the  trial  of  causes,  relative  to  policies  of 
insurance,  in  a  summary  way;  and  to  that  end  tlie 
statute  ordained,  that  a  commission  should  issue 
yearly,  directed  to  the  Judge  of  the  Admiralty^  the 
Recorder  of  London^  two  doctors  of  the  civil  law,  two 
common  lawyers,  and  eight  merchants,  empowering 

any 
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any  five  of  them  to  hear  and  determine  all  such 
causes,  arising  in  London;  and  it  also  gave  an  appeal 
firom  their  decision,  by  way  of  bill,  to  the  Court  of 
Chancery.  But  this  statute  not  entirely  answering 
the  intention  of  the  legislature,  some  further  regula- 
tions were  made  by  a  subsequent  statute :  such  as  the  u  ^^  m 

Car  ^  A- 

reduction  of  the  numiber  necessary  to  constitute  a  23. 
qiKMiim.  I  forbear  entering  at  length  into  this  mat- 
ter, the  court  erected  by  these  statutes  being  now 
entirdy  disused.  The  reasons  of  this  may  be  col- 
lected from  some  few  decisions  in  our  reporters :  but 
one  appears  on  the  face  of  the  statute  itself;  namely, 
that  its  jurisdiction  was  not  sufficiently  extensive, 
being  confined  to  such  causes  only  as  arose  in  London. 

By  a  case  reported  in  Styky  we  find,  that  a  prohi-  Bendir  r. 
biticm  issued  to  the  court  of  policies  of  insurance,  to  ^l^  ^^  ' 
prevent  it  from  proceeding  in  a  case  of  insurance 
upon  a  life,  the  Court  of  King's  Bench  being  of 
opinion,  that  the  statute  meant  to  give  the  court 
below  cognizance  of  such  contracts  only  as  related  to 
intrchandize. 

In  another  case  it  seemed  to  be  the  opinion  of  the  Daibie  v. 
Court  of  King's  Bench,  that  the  jurisdiction  of  this  rshfwM^' 
newly  erected  court  did  not  extend  to  suits  brought  ^ 
by  the  assurer  against  the  assured ;  but  only  to  such  as 
were  prosecuted  by  the  latter  against  the  former.     It 
is  true,  in  Sir  Bartholomew  Showers  note  of  the  case, 
no  decision  appears  to  have  been  made;  but  a  rule  to 
shew  cause  why  a  prohibition  should  not  issue  was 
obtained;  and  no  notice  is  afterwards  taken  of  it,  al- 
though the  learned  reporter  was  himself  the  counsel 
in  the  cause,  who  had  obtained  the  original  rule. 

But  a  case  reported  in  Siderfin^  seems  to  have  struck  cime  v. 
a  more  severe  blow  at  the  existence  of  this  court  than  de^*,  i»i. 
any  of  those  cases  I  have  mentioned}  for  it  was  there 

held. 
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held,  that  it  was  no  bar  to  an  action  upon  a  Policy  of 
Insurance  at  the  common  law  to  say,  that  the  plaintiff 
had  sued  the  defendant  for  the  same  cause  in  the 
court  erected  by  the  statute  of  Elizabeth^  and  that 
his  suit  was  there  dismissed. 

Lex  Merc.  Thesc  causes  co-operating,  together  probably  with 
tAtL^\gi,  some  instances  of  partiality  in  the  Judges,  this  court 
fell  into  disuse,  no  commission  having  issued  for  many 
years ;  but  insurance  causes  are  now  decided,  like  all 
other  questions  of  property,  and  by  that  mode  of  trial 
most  ^reeable  to  the  nature  of  our  constitution,  by  a 
trial  in  a  court  of  common  law. 

It  has  been  much  the  fashion  of  late  years  ijo  insist 
upon  the  advantages,  which  the  trading  part  of  the 
nation  would  derive,  from  the  establishment  of  some 
equitable  and  amicable  judicatory  for  the  trial  of  all 
disputed  points  in  matters  of  insurance.  This  is  only 
another  proof  of  the  weakness  and  fallability  of  the 
human  mind,  which  is  never  satisfied  with  the  enjoy- 
ments within  its  reach,  however  excellent  they  maybe; 
but  pants  after  those  of  foreign  growth.  Thus,  a  people 
who  are  possessed  of  a  species  of  trial,  the  best  calcu- 
lated for  the  discovery  of  truth,  and  the  advancement 
of  justice,  and  which  has  excited  the  admiration  of  the 
world,  are  desirous  of  parting  with  such  an  advantage 
for  a  mode  of  trial,  which  is  very  unsatisfactory. 
«  ■ 

The  court  erected  by  the  statute  of  EUzaheth^  and 
which  has  now  fallen  into  disuse,  is  perhaps  one  of 
the  strongest  arguments,  that  ean  be  adduced  to 
prove,  that  such  a  judicature  is  not  congenial  to  the 
spirit  and  dispositions  of  Britons^  nor  well  ads^ted  for 
the  purposes  of  its  institution.  It  is  universally  agreed 
by  all  writers  upon  jurisprudence,  that  nothing  tends 
so  much  to  the  elucidation  of  truth,  and  the  detection 
of  fraud  as  the  open  viva  voce  examination  of  wit- 

6  nesses, 
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Desses,  in  the  presence  of  all  mankind :  before  Judges, 
who,  from  their  knowledge  of  books  and  men,  ac- 
quired by  long  study  and  experience,  are  weU  quali* 
tied  to  discriminate  and  decide  between  right  and 
wrong  ;  and  before  twelve  upright  citizens,  who  have 
an  opportunity  of  observing  the  appearance,  counte- 
nance, inclination,  and  deportment  of  those  who  are 
thus  examined  upon  oath.  Besides  the  subjects  of 
those  states,  which  have  established  these  equitable 
tribunals,  sensible  of  the  superior  advantages  of  the 
English  institution,  feeling  that  in  great  mercantile 
questions  the  greatest  attention  is  paid  to  the  eternal 
and  immutable  principles  of  reason,  and  that  all  men, 
whether  natives  or  foreigners,  here  meet  with  an  equal 
measure  in  the  administration  of  justice,  fly  to  this 
country  to  make  their  contracts  of  insurance,  that,  in 
case  of  a  dispute,  they  may  have  the  benefit  of  its 
laws.  Did  it  fall  within  the  compass  of  this  enquiry, 
I  could  relate  many  cases,  of  the  *  truth  of  which  I 
have  not  the  smallest  reason  to  doubt,  which  would 
serve  to  shew  the  idea  entertained  by  foreigners  of 
our  mercantile  jurisprudence,  and  the  high  repute  and 
estimation  in  which  our  Judges  are  justly  held  by  the 
European  nations. 

But  though  the  court  of  Policies  of  Assurance  has 
been  long  disused ;  though  it  is  near  a  century  since 
questions  of  this  nature  became  chiefly  the  subject  of 
conunon  law  jurisdiction ;  yet  I  am  sure  I  rather  go 
beyond  bounds,  if  I  assert  that  in  all  our  reporters 
from  the  reign  of  Queen  Elizabeth^  to  the  year  1756, 
when  Lord  Mansfield  became  Chief  Justice  of  the 
King's  Bench,  there  are  60  cases  upon  matters  of  in- 
surance. Even  those  cases  which  are  reported,  are 
such  loose  notes,  mostly  of  trials  at  Nisi  Priw,  con- 
taining a  short  opinion  of  a  single  Judge,  and  very 
often  no  opinion  at  all,  but  merely  a  general  verdict, 
that  little  information  csm  be  collected  upon  the  sub- 
ject. 
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ject.  From  hence  it  must  necessarily  follow,  that  as 
there  have  been  but  few  positive  regulations  upon  in- 
surances, the  principles,  on  which  they  were  founded^ 
could  never  have  been  widely  difiused,  nor  very  ge- 
nerally  known. 

This  was  owing  to  some  defects,  which  were  dis- 
coverable in  the  proceedings  in  our  courts,  and  in  the 
delays  and  expences  which  suitors  experienced ;  so 
that  they  rather  chose  to  submit  to  their  first  loss, 
than  be  harassed  by  the  delays  of  the  law,  or  be  at 
the  expence  of  trying  a  question,  of  which  the  deci- 
sion might  perhaps  be  of  less  moment  to  the  indi- 
vidual than  to  the  public.  These  defects  were  sp 
glaring,  that  it  was  one  of  the  first  acts  of  Lord 
Mans/ield's  administration  to  apply  a  remedy ;  and 
his  labours  have  been  happily  attended  with  such 
success,  that  they  have  been  of  essential  service  to 
the  nation  in  general,  considered  in  a  commercial 
light,  and  have  excited  the  applause  and  approbation 
of  Europe. 

Before  the  time  of  this  venerable  Judge,  the  legal 
proceedings,  even  on  contracts  of  insurance,  were  sub- 
ject to  great  vexations  and  oppressions.  If  the  un- 
derwriters  refused  payment,  it  was  usual  for  the  in- 
sureti  to  bring  a  separate  action  against  each  of  the 
underwriters  on  the  policy,  and  to  proceed  to  trial  on 
all.  The  multiplicity  of  trials  was  oppressive  both  to 
the  insurers  and  insured ;  and  the  insurers,  if  they 
had  any  real  point  to  try,  were  put  to  an  enormous 
expence,  before  they  could  obtain  any  decision  of 
the  question  which  they  wished  to  agitate.  Some 
underwriters,  who  thought  they  had  a  sound  defence, 
and  who  were  desirous  of  avoiding  unnecessary  costs 
or  delay  to  themselves  or  the  insured,  applied  to  the 
Court  of  King's  Bench  to  stay  the  proceedings  in  all 
the  actions  but  one,  undertaking  to  pay  the  amoimt 

.of 
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of  their  subscriptions  with  costs,  if  the  plaintiff  should 
succeed  in  the  cause  which  was  tried ;  and  offering 
to  admit  on  their  part  every  thing  which  might  bring 
the  true  merits  of  the  case  before  the  court  and  jury. 
Reasonable  as  this  ofier  was,  the  plaintifi^  either  from 
perverseness  of  disposition,  or  the  iUiberality  and 
cunning  of  his  advisers,  refused  his  consent  to  the  ap- 
plication. The  Court  did  not  think  themselves  war-  i  Bumard, 
ranted  to  make  such  a  rule  without  his  consent ;  but  '  ' 
Mr.  Justice  Denisan  intimated  that  if  the  plaintiff 
persisted^  against  his  own  interest,  in  his  right  to  try 
all  the  causes,  the  Court  had  the  power  of  granting 
imparlances  in  all  but  one,  till  there  was  an  opportu- 
nity of  trying  that  one  action.  Lord  Mansfield  then 
stated  the  great  advantages  resulting  to  each  party 
by  consenting  to  the  application  which  was  made ; 
and  added,  that  if  the  plaintiff  consented  to  such  a 
rule,  the  defendant  should  undertake  not  to  file  any 
bill  in  equity  for  delay,  nor  to  bring  a  writ  of  er- 
ror (a)f  and  should  produce  all  books  and  papers  that 
were  material  to  the  point  in  issue.  This  rule  was 
afterwards  consented  to  by  the  plaintiff,  and  was 
found  so  b^ieficial  to  all  parties,  that  it  is  now  grown 
into  general  use ;  and  is  called  The  Consolidation 
Rule.  Thus  on  the  one  hand,  defendants  may  have 
questions  of  real  importance  tried  at  a  small  expence ; 
and  plaintifl^  are  not  delayed  in  their  suits  /by  ^oae 
arts,  which  have  too  frequently  been  resorted  to  in 
order  to  evade  the  payment  of  a  just  demand. 

In  former  times,  the  whole  of  the  case  was  left  ge- 
nerally to  the  jury,  without  any  minute  statement 
from  the  Bench  of  the  principles  of  law,  on  which  in- 

(m)  The  Court  of  Common  Pleas  were  unanimouBly  of  opinion, 
ifter  consideration^  that  a  defendant  who  had  entered  into  the 
coMoKdation  rule  could  not  bring  a  writ  of  error  at  all,  although 
there  be  manifest  error  upon  the  record.  Camden  y.  £die,  1  H. 
Blacaep.81. 
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suraiiccs  were  established ;  and  as  the  verdicts  were 
genera],  it  was  almost  impossible  to  determine  from 
the  reports  we  now  3ee  upon  what  grounds  the  case 
was  decided.  Nay,  even  if  a  doubt  arose  in  point  of 
law,  and  a  case  was  reserved  upon  that  doubt,  it^  was 
afterwards  argued  in  private  at  the  chambers  of  the 
Judge  who  tried  the  cause,  and  by  his  single  decision 
the  parties  were  bound.  Thus,  whatever  his  opinion 
might  be,  it  never  was  promulgated  to  the  world :  and 
could  never  be  the  rule  of  decision  in  any  future  case. 

Lord  Mansfield  introduced  a  different  mode  of  pro- 
ceeding ;  for  in  his  statement  of  the  case  to  the  jury, 
he  enlarged  upon  the  rules  and  principles  of  law,  as 
applicable  to  that  case ;  and  left  it  to  them  to  make 
the  application  of  those  principles  to  the  facts  in  evi- 
dence before  them.  So  that  if  a  general  verdict  were 
given,  the  grounds,  on  which  tlie  jury  proceeded, 
might  be  more  easily  ascertained.  Besides,  if  any 
real  difficulty  occurred  in  point  of  law.  His  Lordship 
advised  the  counsel  to  consent  to  a  special  case.  In  a 
special  case,  the  facts  are  either  admittecTby  the  par- 
ties, or  if  they  are  disputed,  are  proved ;  and  then  the 
Judge  takes  the  opinion  of  the  jury  upon  these  faets, 
reserving  the  question  of  law  to  be  agitated  elsewhere. 
These  cases  are  afterwards  argued,  not  before  the 
Judge  in  private,  but  in  open  court  before  all  the 
J\idges  of  the  Bench  from  which  the  record  comes. 
Thus  nice  and  important  questions  are  now  not  hastily 
.  and  unadvisedly  decided ;  but  the  parties  have  their 
oa$6  seriously  considered  and  debated  by  the  whole 
Court ;  the  decision  becomes  notorious  to  the  world ; 
it  is  recorded  for  a  precedent  of  law  arising  from  the* 
facts  found,  and  serves  as  a  rule  to  guide  the  opinion 
of  future  Judges,  (a)  j. 

(a)  It  has  been  said,  these  special  cases  have  destroyed  the  practice 
of  spediA  TerdicU,  atid  prevented  applications  by  writ  of  error  to  the 
dfnitr  mort^  the  House  of  Lords.  With  the  multiplicity  of  business 
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It  had  also  been  the  custom,  when  cases  were  re- 
red,  to  leave  it  to  the  counsel  on  both  sides  to  draw 
them  up  at  their  leisure.  This  introduced  considera- 
ble delays  ;  for  every  fact  became  again  a  subject  of 
dispute ;  and  frequently  from  the  hurry  of  business 
and  other  avocations  of  the  counsel,  the  case  was 
neglected  for  a  considerable  time,  before  it  was  ready 
for  the  inspection  of  the  Court. 

Now,  whenever  a  case  is  reserved,  the  Judge  him- 
self dictates  to  the  clerk  of  the  court  the  facts  which 
ought  to  be  stated,  and  the  question  upon  which  the 
opinion  of  the  court  is  required :  and  in  addition  to 
this  Lord  Mansfield^  whose  rules  are  now  the  subject 
of  our  enquiry,  ordered  that  all  cases  so  reserved  must 
be  set  down  for  argument  within  the  first  four  daj^ 
of  the  term  following  the  trial ;  otherwise  the  judg- 
ment must  be  entered  according  to  the  finding  of  the 
juiy. 

One  additional  improvement  in  the  proceedings  re- 
mains  to  be  mentioned.  Before  Lord  MansfieUT^ 
time,  it  was  almost  a  matter  of  course  not  to  decide 
any  case,  without  hearing  two  arguments  upon  it :  but 
in  the  very  first  cause  which  is  reported  of  His  Lord-  R»ynard /. 
diip's  decisions,  he  expressed  himself  to  this  efiect :  i  Burrow,  5. 
**  Where  we  have  no  doubt,  we  ought  not  to  put  the 
"  parties  to  the  delay  and  expence  of  a  farther  argu- 
**  n^nt,  nor  leave  other  persons  who  may  be  interested 
"  in  the  determination  of  a  point  of  a  general  nature, 
**  unnecessarily  imder  the  anxiety  of  snspence.*' 
MTien  we  add  to  these  wise  regulations  the  consider- 


in  that  House,  and  appeab  from  Scotland,  if  writs  of  error  had  been 
brought  ia  one-fourth  of  the  special  cases  argued  in  the  courts 
bdowy  (supposing  them  to  have  been  special  verdicts,)  no  period 
of  time  could  be  predicated  long  enough  to  bring  those  cases  to  a 
condusioD  4n  that  House. 
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ation  that  Lord  Mansfield^  during  his  long  administra* 
tion  of  justice,  gave  up  a  great  part  of  his  time^  and 
employed  his  talents  in  the  elucidation  of  those  points, 
which  tend  to  fix  the  system  of  mercantile  jurispru- 
dence upon  the  surest  grounds,  we  need  not  wonder 
that  that  part  of  it  which  relates  to  marine  insurances, 
has  attained  to  its  present  state  of  perfection. 

A  complete  system  of  jurisprudence  cannot  be  sud- 
denly erected :  but  there  is  rather  matter  to  excite  our 
wonder  that  so  much  has  been  done  in  this  respect 
within  the  last  40  years  (a),  than  ground  to  complain 
that  little  has  been  effected.  It  is  the  boast  of  this 
age,  that  in  it  the  great  foundations  of  maritime  ju- 
risprudence have  been  laid,  by  clearly  developing  the 
principles  on  which  policies  of  insurance  are  founded, 
and  by  happily  applying  those  principles  to  particular 
cases.  It  will  be  the  business  of  the  following  work, 
which  professes  to  lay  down  a  system  of  the  law  as  it 
now  stands,  to  point  out,  among  other  things,  the 
improvements  which  have  been  made  by  the  legislature 
from  time  to  time  on  the  system  of  insurances,  by 
many  wise  statutes  and  salutary  restrictions ;  and  to 
prove,  that  the  learned  Judges  of  the  courts  both  of 
law  and  equity,  by  their  liberal  and  equitable  con- 
struction of  those  statutes,  and  by  adopting  the  true 
principles  of  commerce  in  their  decision  of  the  many 
intricate  cases  which  have  been  brought  before  them, 
have  added  another  pillar  to  that  beautiful  structure 
of  rational  jurisprudence,  which  has  deservedly  ac- 
quired  the  admiration  of  mankind. 

\a)  This  work  was  originally  published  iu  1787. 
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t:HAPTER  I. 
Of  the  Policy. 

POLICY  is  the  name  given  to  the  mstrument,  by  which 
the  oootnict  of  indemnity  is  effected  between  the  insurer 
md  insured ;  and  it  is  not,  like  most  contractSi  signed  by  both 
parties,  bat  only  by  the  insurer,  who  on  that  account,  it  is 
■mnwisedf  is  dencwirinafed  an  underwriter.  Notwithstanding 
tiii^  diere  are  certain  conditions,  of  which  we  shall  hereafter 
base  oecasioii  to  qieak,  to  be  performed  as  well  by  the  person 
not  snhsfrihin^  as  by  the  underwriter,  otherwise  the  policy 
iriD  be  void.  Of  policies  there'seem  to  be  two  kinds,  valued  %  Burr. 
and  qim  policies:  and  the  only  dffierence  between  them  is  '"^' 
tUs^  that  in  the  former,  goods  or  proper^  insured  are  valued 
at  prime  cost,  at  the  time  of  eftcting  the  policy ;  in  the  latter, 
die  valne  is  not  mentioned :  that  in  casil  of  an  open  policy,  the 
Kslvalne  must  be  proved;  in  a  valued  policy  it  is  agreed^ 
and  is  jnst  as  if  the  parties  had  admitted  it  at  die  trial. 

Aldioa^  policies  of  insurance  are  ndt  to  be  ranked  with  Skiiw.  5 
ipedshy  contracts^  not  being  under  seal,  yet  they  have  always 
bem  hdd  as  sacred  agreement^  and  of  the  first  credit: .  so 
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much  so,  that  when  oRce  they  are  underwritten)  they  cannot 
be  altered  by  either  party ;  because  it  would  open  a  door  to 
an  infinite  variety  of  frauds,  and  introduce  uncertainty  into  a 
species  of  contract,  p{  which  certainty  and  precision  are  the 
most  essential  requisites. 

Heirkie  v.  In  a  case  before  Lord  Chancellor  Hardwicke,  this  doctrine 

EicJuiKur  ^?^  admitted  in  its  full  extent.  The  plaintiff  had  insured  a 
Company,  ship  at  and  from  London  to  Ostendj  from  thence  to  Rotterdam, 
**  ''  from  thence  to  the  Canaries^  warranted  an  Ostend  ship,  which 
ship  was  afterwards  taken.  The  bill  was  brought  to  have  the 
policy  rectified,  for  that  the  intention  of  the  parties  was  mis- 
taken therein,  which  was,  that  the  warranty  was  too  general^ 
and  that  the  voyage  should  have  been  stated  to  take  place 
from  Ostend  only,  and  not  from  London,  The  evidence  in  this 
case  was  the  deposition  of  Knox^  the  agent  for  the  company ; 
who  deposed  that  the  plaintiff  applied  to  him  to  insure  the 
hhip,  and  that  he  believed  the  plaintiff  told  him,  she  was,  or 
had  been  an  English  ship,  and  might  say  something  concern- 
ing the  manner  or  intent  of  making  her  an  Ostend  ship  ;  but 
that  his  answer  was,  that  he  would  not  enter  into  the  manner, 
but  that  if  the  plaintiff  would  warrant  her  to  be  an  Ostend 
ship,  he  would  insure;  and  that  on  those  terms,  and  no  other, 
the  agreement  was  made.  There  was  the  evidence  of  another 
person,  who  vai*ied  from  Kfiox ;  in  addition  to  which  it  waa 
said,  there  was  the  evidence  arising  from  circumstances,  &r 
that  it  was  impossible  for  the  plaintiff  to  intend  to  insure  her 
as  an  Ostend  ship,  she  being  then  in  London^  and  could  not 
be  an  Ostend  ship  without  going  to  Ostend  ;  for  which  proof 
was  read  that  it  was  nepcssary  she  should  be  registered. 

Lord  Chatieellor.  —  "  The  first  question  is,  Whether  it  suf- 
ficiently appears  to  the  court,  that  this  policy,  which  is  a 
contract  in  writings  has  been  framed  contrary  to  the  intent  and 
real  agreement  ?  It  is  certain,  that  to  come  at  that,  there 
ought  to  be  the  strongest  proof  possible;  for  the  agreement  is 
twice  reduced  into  writing  in  the  same  words,  and  must  have 
the  same  construction :  and  yet  the  plaintiff  seeks,  contrary  to 
.  Wli  these,  to  vary  them,  and  that  in  a  case^  where  his  witnesses 
vary  fi-om  each  other.  The  single  deposition,  upon  which  it 
dqicnds,  is  very  uncertain ;  and  imports  that  they  relkd  <m 
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tlie  plaintiff's  warranty,  leaving  the  transaction  relating  to  the 
manner  of  making  her  an  Ostend  ship  entirely  to  himself.  His 
Lordship,  therefore^  as  there  was  no  evidence  to  vary  the  con- 
tract from  the  written  words,  ordered  the  bill  to  be  dismissed." 

At  the  same  time  it  must  be  observed,  that  cases  frequently 
may,  and  do  exist,  in  which  a  policy,  upon  proper  evidence, 
may  be  altered  without  any  violation  of  the  principles  above 
laid  down,  and  which  has  been  often  done  by  the  courts,  both 
of  law  and  equity ;  for  let  it  be  remembered  once  for  all,  that 
in  questions  of  insurance,  which  is  a  contract  founded  upon 
broad  equitable  principles,  courts  of  common  law  are  bound 
by  the  same  rules  of  decision  as  courts  of  equity.  After 
signing,  policies  are  likewise  frequently  altered  by  consent  of 
the  parties,  and  such  policies  are  good,  agreeably  to  the 
naxim,  consensus  tcllit  errorem. 

An  instance  of  the  former  kind  of  alteration  of  a  policy  Moctevi  r. 
occurs  in  the  chancellorship  of  Lord  Hardmcke^  to  whose  !^  o^" 
decision  we  last  referred.     The  insurance  was  upon  the  ship  of  the  Lon« 
five  hundred  pounds,  and  the  policy  stated,  that  the  adven-  ^^"^^^^'' 
tore  was  to  commence  immediately  from  the  departure  of  the  i  Atkyxis, 
Up  from  Fart  St.  Qeorge  to  London.    The  bill  was  brought  ^^^' 
by  the  piainti^  suggesting  that  the  owner  had  employed  a  Mr. 
Haikead  to  insure  the  ship  with  the  defendants,  to  commence 
fmm  her  arrival  at  Fort  St.  George :  that  a  label,  agreeable  to 
diose  instructions,  with  all  the  particulars  of  the  agreement, 
bad  been  entered  in  a  book,  and  subscribed  by  Halheadj  and 
two  of  the  directors  of  the  company ;  that  by  a  mistake  the 
policy  was  made  out  different  from  the  label ;  tliat  the  ship 
bring  lost  in  the  Bay  of  Bengal^  after  her  arrival  at  Fort  St. 
GeorgCj  but  before  her  departure  for  Efigland,  the  company 
refuse  to  pay ;  upon  the  suggestions,  the  plaintiff  prayed  that 
die  mistake  might  be  rectified,  and  that  the  company  might 
be  ord^ed  to  pay  five  hundred  pounds  with  interest. 

His  Lordship  was  of  opinion  that  the  label  was  a  memoran- 
duit  of  the  agreement,  in  which  the  material  parts  of  the  po« 
Ecy  were  inserted;  that  although  the  policy  was  ambiguous, 
tbe  labd  made  it  clear;  and  as  it  was  only  a  mistake  of  the 
deric,  it  ought  to  be  rectified  according  to  the  label. 
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In  an  action  upon  a  policy  of  insurance  and  non  asmmpUi 
pleaded}  the  facts  were,  that  SiubbSf  a  broker,  had  instructions 
to  procure  on  insurance  on  goods  on  board  the  Mary  Galla^ 
of  St.  Christophef'sj  Captain  A,  Hill^  commander :  that  Stubby 
in  writing  the  policy,  by  mistake,  made  the  insurance  on  the 
Marj/f  Captain  Haslewoody  commander^  which  was  subscribed 
by  the  defendant :  that  the  Mary.  GaUey  was  lost,  and  then 
StidAs  applied  to  the  insurers  to  consent  to  alter  the  policy,  to 
which  they  agreed.  It  was  urged  that  on  account  of  the  alter- 
ation the  defendant  should  have  an  increase  of  premium,  the 
ship  Mary  being  stouter  than  the  Mary  Galley.  But  HoU 
Chief  Justice,  ruled,  that  the  action  Well  lay  upon  the  policy, 
and  that  the  mistake  might  be  set  right. 

A  policy  of  insurance,  when  effected,  becomes  the  property 
of  the  insured :  and  if  it  be  wi'or^uUy  withheld,  cither  by  the 
broker  employed  by  him  to  effect  it,  or  by  any  other  person 
to  whose  hands  it  may  happen  to  come,  he  may  maintain  an 
action  of  trover  for  it>.  as  well  as  for  any  other  species  of 
property. 

Thus  an  action  of  trover  was  brought  against  the  defend- 
ants for  two  policies  of  insurance.  The  defendants  were 
brokers,  who  had  written  to  the  plaintiff,  the  master  of  a  vessel, 
that  they  bad  got  two  policies  effected ;  the  one  on  account  of 
the  plaintiff's  cloaths  and  wages,  the  other  on  account  of  .the 
owners,  and  that  the  underwriter  was  Mr.  Newnham.  A  loss 
having  happened,  the  defendants  produced  a  policy,  under^ 
written  by  one  J.  jSL  only  insuring  the  ship»  in  which  the 
plaintiff  had  no  interest. 

Lord  Mansfield.  —  '<  I  shall  consider  the  defendants  as  the 
actual  insurers^  and  therefore  the  plaintiff  must  prove  bis  in- 
terest and  loss.  The  defence  set  up  was,  that  the  letter  above 
staied  in  evidence  was  written  by  the  defendanti'  derk 
through  mistake ;  and  it  was  said,  diat  trover  could  not  be 
maintained  for  that  which  never  existed :  but  His  Lordship 
would  not  suffer  the  defendants  now  to  contradict  their  own  re- 
presentation ;  and  the  plaintiff  accordingly  had  a  verdict  to 
the  a^unt  of  his  interest,  the  premium  being  deducted*" 
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It  is  material  to  observe,  that  policies  of  insurance,  though 
called  'ooriiten  instruments,  are,  for  the  convenience  of  trade, 
and  the  dispatch  of  business,  generally  printed,  leaving  blanks 
for  the  insertion  of  names  and  all  other  requisites.  This  being 
the  case,  it  is  frequently  necessary  to  insert  written  clauses,  in 
ordor  to  express  the  meaning  of  the  parties  to  the  contract, 
which,  from  some  particular  circumstances,  the  printed  form 
may  not  suflSciently  explain.  These  written  clauses  and  con- 
ditions, thus  inserted,  are  to  be  considered  as  the  real  contract; 
the  court  will  look  to  them  to  find  out  the  intention  of  the 
parties,  and  will  consequently  suffer  such  conditions  to  controul 
the  printed  words  in  policies  of  insurance.  "* 

Having  premised  thus  much  of  policies  in  general,  it  may 
be  proper  to  consider  tliis  subject  in  a  tlireefold  point  of 
view:  Rrst,  what  persons  maybe  insurers;  Secondly,  what 
things  may  be  insured;  Thirdly,  what  the  requisites  of  a 
policy  are.  * 

1st  What  persons  may  be  insurers.  It  should  seem,  that 
by  the  common  law  and  usage  of  merchants,  any  person  what- 
ever might  be  an  insurer,  however  unable  he  might  be,  from 
poverty,  to  make  up  the  losses  insured  against,  provided  the 
merchant  was  weak  enough  to  trust  to  such  a  security.  In 
process  of  time,  however,  there  were  so  many  who  made  a 
shew  of  great  wealth,  in  order  to  deceive  the  honest  and 
unsuspicious  trader  out  of  his  premiums,  and  who  were  in 
insolvent  circumstances,  that  it  became  an  object  of  national 
concern,  and  parliamentary  interference.  The  mischiefs  then 
existing  in  this  branch  of  trade,  and  the  dangerous  conse- 
quences thence  arising  to  the  interests  of  the  country,  are  to 
be  collected  from  the  preamble  of  the  statute,  which  passed  in 
dw  reign  of  George  the  First,  to  remedy  these  evils,  and  which  6  Gto.  x. 
has  in  some,  though  not  in  any  great  degree,  restrained  the  ^' '  ' 
mle  ot  the  common  law  as  to  the  unlimited  right  any  man  or 
body  of  men  had  to  become  insurers.  ^  Whereas  it  has  been 
^  found  by  experience,  that  many  particular  persons,  after 

*  See  the  effect  of  the  written  and  printed  daiuet  in  a  policy'of  insur- 
aee  very  Inddly  eiplained  by  Lord  SUenborougk  in  giving  judgment,  in 
acnue  of  JZdftfiifOfi  V.  F^end^  post,  Ch.s.  0/the  CwutrtuHon qf  a  PcUcif 
ihunroMe, 
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^^  they  have  received  large  premiums  or  consideration  monies 
'<  for  or  towards  the  insuring  of  ships,  goods,  and  merchan- 
**  dizes  at  sea,  have  become  bankrupts,  or  otherwise  failed  in 
**  answering  or  complying  with  their  policies  of  insurance^ 
**  whieneby  they  were  particularly  engaged  to  make  good,  or 
*'  contribute  towards  the  losses  which  merchants  and  traders 
*<  have  sustained,  to  the  ruin  and  impoverishment  of  many 
^  merchants  and  traders,  and  to  the  discouragement  of  adven- 
^  turers  at  sea,  and  to  the  great  diminution  of  the  tradei 
^  wealth,  strength,  and  publick  revenues  of  the  kingdom  t 
**  And  whereas  it  is  conceived,  that  if  two  several  and  distinct 
^  corporations,  with  a  competent  joint  stock  to  each  of  them 
*<  belonging,  and  under  proper  conditions,  restrictions,  and 
^  r^ulations,  were  erected  and  established  for  assurance  of 
**  ships,  gbodsj  or  merchandizes  at  sea,  or  going  to  sea,  (ex- 
^  elusive  of  all  or  any  other  corporations  or  bodies  politic 
**  already  created,  or  hereafter  to  be  created,  and  likewise 
^^  exclusive  of  such  societies  or  partnerships  as  now  are,  or  may 
<<  hereafter  be  entered  into  for  that  purpose,)  several  mer* 
^*  chants  or  traders,  who  adventure  their  estates,  or  part  of 
**  their  estates,  in  such  ships,  goods,  and  merchandizes,  at 
sea,  or  going  to  sea,  (especially  in  remote  or  hazardous 
voyages,)  would  think  it  much  safer  for  them  to  depend 
^<  upon  the  policies  or  assurances  of  either  of  those  two  cor- 
*<  porations,  so  to  be  erected  and  established,  than  on  the 
^  policies  or  assurances  of  private  or  particular  persons."  The 
statute  then  goes  on  to  authorize  his  majesty  to  grant  charters 
to  two  distinct  companies  or  corporations,  for  the  assurance  of 
ships,  goods,  and  merchandizes,  at  sea,  or  going  to  sea,  and  for 
lending  money  on  bottomree.  The  statute  also  enacts  that  the 
corporations  may  purchase  lands  to  the  amount  of  one  thousand 
pounds  per  onnHm^  may  have  a  common  seal,  and  may  be 
capable  to  sue  and  be  sued  at  law ;  that  each  corporation  shall 
provide  a  sufficient  stock  of  ready  money  to  satisfy  and  dis- 
charge all  just  demands,  arising  upon  their  policies  of  insur- 
ance ;  and  in  case  of  refiisal,  the  parties  insured  may  bring 
their  action  against  the  corporation,  and  shall  recover  doMe 
S  Q«o.  X.  damages  and  costs.  This  clause,  however,  givuig  double 
i/oeo  ^^  damages,  was  afterwards  thought  by  tlie  legislature  to  be  hard 
C.JO.&4J.  and  oppressive;  and  therefore,  by  a  clause  in  a  subsequent 
statute  these  corporations  were  allowed  to  plead  the  general 

issue 
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ime  to  any  action  brought  against  them ;  and  the  jury,  in  Vide  pM» 
etfimaring  the  damages*  as  well  with  respect  to  them  as  any  ^*  ^' 
other  peraonsy  were  ielt  to  their  own  discretion. 

After  several  other  clauses  for  the  internal  regulation  of  these 
corporations,  the  statute  of  the  sixth  of  Geo.  the  First  goes  on 
to  prohibit  any  other  society  or  partnership  whatsoever  from 
making  insurances,  or  lending  money  on  bottomree^  <<  And  Sec.  ii 
^  be  it  enacted,  that,  from  and  aft^  the  granting  or  making 
^  the  said  charters  or  indentures  for  erecting  the  two  corpora- 
^  tions  before  mentioned,  and  passing  the  same  under  the  great 
^  seal,  for  and  during  the  continuance  of  the  said  corporations 
^  respectively,  or  either  of  them,  aU  oth^r  corporatious  or 
"  bodies  politidc,  before  this  time  erected  or  established,  or 
^  hereafter  to  be  erected  or  established,  whether  such  corpo-r 
^  rations  or  bodies  politick,  or  any  of  them,  be  sole  or  aggre« 
'^  gate,  and  all  such  societies  and  partnerships  as  now  are,  or 
**  hereafter  shall  or  may  be,  entered  into  by  any  person  or 
^  persons,  for  assuring  ships  or  merchandizes  at  sea,  or  for 
**  lending  money  on  bottomree^  shall,  by  force  and  virtue  of 
^  this  act,  be  restrained  from  granting^  signing,  or  under-^ 
^  writing  any  policy  of  assurance,  or  making  any  contracts 
"  ior  aasorance  of  or  upon  any  ship  or  ships,  goods,  or  mer- 
«  cfaandiiea,  at  sea,  or  going  to  sea,  and  for  lending  any 
**  monies  by  way  <^  bottomree  as  aforesaid :  and  if  any  corpo« 
^  ration  or  body  polidck,  or  persons  acting  in  such  society  or 
**  partnerafaip  (other  than  the  two  corporations  intended  to  be 
^  established  by  this  act,  or  one  of  them)  shall  presume  to 
^  grant,  sign,  or  underwrite,  after  the  twenty-fourth  day  of 
^  Jkne  1720,  any  such  policy  or  policies,  ot  make  any  such 
^  contract  or  contracts  for  assurance  of  or  upon  any  ship  or 
^  ihipa,  goods,  or  merchandizes,  at  sea,  or  going  to  sea,  or 
**  take  or  agree  to  take  any  premium  cxr  other  reward  for  such 
**  policy  or  policies,  every  such  policy  and  policies  of  assurance 
**  of  or  upon  any  such  ship  or  ships,  goods,  or  merchandizes, 
^  shall  be  ip§ojacto  void,  and  all  and  every  such  sum  or  suma 
^  so  aigned  and  underwritten  in  such  policy  or  policies  shall  be 
^  finfeited,  and  shall  and  may  be  recovered,  one  half  to  the  use 
*^  oC  his  piajesty,  the  other  to  that  of  the  informer,  by  action  j 
**  and  if  any  corporation  or  bodies  politick,  or  persons  acting 
"  in  such  socie^  or  partnership,  other  than  the  two  corporar 
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tions  intended  to  be  erected  by  this  act,  or  one  of  them,  shall 
presume  to  lend,  or  agree  to  lend,  or  advance,  by  themselves 
or  any  others  on  their  behalf  after  the  said  twenty-fourth  day 
oil  June  1720,  any  money  by  way  of  bottomree  contrary 
'^  to  this  act,  the  bond  or  other  security  for  the  same  shall  be 
*^  ipso  facto  void,  and  such  agreement  shall  be  adjudged  to 
'"^  be  an  usurious  contract,  and  the  offenders  therein  shall 
^'  suffer  as  in  cases  of  usury :  nevertheless  it  i:«  intended  and 
hereby  declared,  that  any  private  or  particular  person  or 
persons  shall  be  at  liberty  to  write  or  underwrite  any  po- 
licies, or  engage  himself  or  herself  in  any  assurances  of,  for, 
or  upon  any  ship  or  ships,  goods,  or  merchandizes  at  sea, 
or  going  to  sea,  or  may  lend  money  by  way  of  bottomree, 
as  fully  and  beneficially  as  if  this  act  had  never  been  made, 
**  so  as  the  same  be  not  on  the  account  or  risque  of  a  cor- 
^^  poradon  or  body  politick,  or  upon  the  account  or  risque  of 
'*  persons  acting  in  a  society  or  partnership  for  that  purpose 
'^  as  aforesaid." 

Sulhvjn  V.  Upon  this  clause  of  the  statute,  a  question  arose  at  GmUhdU. 
s^'^^^  It  was  an  action  brought  against  the  defendant  to  recover  a  sum 
E^er  of  money  received  by  him  from  one  BrisUm  to  the  plaintiff's 
1719*  use.    The  plaintiff  was  an  underwriter,  and  the  defendant  was 

a  broker;  and  a  loss  having  happened  upon  a  policy  under- 
written by  the  plaintifl^  he  had  been  obliged  to  pay  it :  but 
Brisiaojf  having  agreed  to  take  half  the  plaintiff's  risk,  had 
paid  bis  moiety  of  the  loss  into  the  hands  ot  the  defendant,  to 
recover  it  firom  whom  this  action  was  brought 

Lord  Kenyan  C.  J.  —  ^^  I  am  of  opinion  that  the  plaintiff 
cannot  recover ;  for  this  is  clearly  a  partnership  within  the 
act  of  parliament.  If  a  single  name  appears  on  the  policy,  as 
in  this  case,  the  insurer  shall  never  be  allowed,  if  a  loss  hi^pen, 
to  defeat  a  bonifiie  insurance,  by  saying  to  an  innocent  person, 
there  was  a  secret  partnership  between  another  and  myself^ 
and  therefore  the  policy  is  void.  But  here  the  plaintiff  is  him* 
_  i^the  underwriter,  who  comes  to  enforce  an  illegal  contract: 

it  is  a  partnership  pro  hoe  vice  .*  and  this  party  cannot  apply 
to  a  Court  of  Justice  to  enforce  a  contract  founded  in  a  breach 
of  the  law.'' 

No 
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No  motion  was  ever  made  to  set  aside  the  nonsuit ;  but  two 
or  three  days  afterwards,  Lord  Kenyon  took  occasion  to  mention 
to  the  bar,  that  he  had  stated  the  case  to  the  other  Judges  of 
the  Court  of  Kin^s  Benchj  who  were  unanimously  of  the  same 
opmion  with  His  Lordship. 

Id  a  more  modem  case,  the  decision  in  SuUivan  v.  Greaves  Mhchcii 
came  under  discussion  in  the  Court  of  Ccmrnon  Pleas^  and  the  *^i^!^\ 
opinion  given  by  Lord  Ketufon  was  confirmed  by  the  unanimous  Robemon  x 
opmion  of  that  Court.  o^^ ''' 

MMfnMOf 

The  facts  were,  ihat  the  two  bankrupts  were  engaged  in  a  ^ikrupt, 
ptrtnership  for  the  insurance  of  ships,  which  was  carried  on  in  >  H.  Bi«c. 
the  name  of  Bobertson^  who,  at  the  time  of  his  bankruptcy,  had  ^^^ 
ptid  a  much  laxger  sum  for  losses  than  he  had  received  for . 
premiums;  and  to  recover  a  moiety  of  this  sum  from  Tyler' t^ 
estile  was  the  object  of  this  action.     The  Lord  Chief  Justice 
Egre  having  nonsuited  the  plaintiffs  at  the  trial,  and  a  motion 
having  been  made  to  set  the  nonsuit  aside,  the  learned  Judges, 
after  argument  at  the  bar,  delivered  their  opinions. 

Id.  Ch.  J.  Egfre.  —  <*  This  question  depends  on  the  true  con- 
struction of  the  Stat.  6  Geo.  x.  c.  i8.  By  that  act,  the  two  cor- 
porations became  the  purchasers  of  the  exclusive  privilege  of 
imxring  on  a  joint  stock;  and  to  give.efiect  to  that  privilege, 
all  other  persons  are  prohibited  from  insuring  on  a  joint  stock. 
Now  it  appears  clearly  on  the  first  view,  that  the  provisions  of 
Aeact  are  at  an  end,  if  a  person,  by  merely  insuring  in  his  own 
oame^  can  have  the  advantage  of  a  joint  capital,  which  the  act 
mesDl  te  proliibit.  This  partnership  therefore  is  contrary  to  the 
ipirit  of  die  act :  and  it  is  also  contrary  to  the  letter  of  it  The 
iith  section  directs,  that  all  societies,  &c.*  This  does  not  at 
aB  go  to  confine  the  meaning  of  the  legislature  to  an  avowed 
pntoership,  insuring  publickly  in  their  own  names ;  but  the 
object  is  to  prevent  any  other  joint  stock  being  embarked  in 
hisaiing.  This  being  so,  the  consequence  unavoidably  is,  that 
ao  contract  can  arise  directly  out  of  such  a  proceeding,  so  as 
Id  be  the  foundation  of  an  action." 

*  Vide  «upni,  p.  6. 

Mr.  J, 
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Pull  371. 


Mr.  J.  Heath.  —  <^  I  am  of  the  same  opinion.  It  seems  to 
me  that  the  object  of  the  statute  would  be  totally  defeated^  if  i( 
were  tx>  extend  only  to  those  policies,  in  which  the  names  of  all 
the  partners  were  inserted.  It  expressly  declaresi  that  every 
policy  subscribed  by  any  person  acting  in  a  partnership  shall  be 
absolutely  null  and  void,  though  it  may  be  true  that  the  party 
subscribing  shall  be  estopped  from  setting  up  a  secret  partner- 
ship to  defeat  a  bonajide  insurance.  And  the  reason  is  obvious ; 
trade  is  carried  on  according  to  the  capital  employed.  Now 
the  insurances  would  run  to  the  extent  of  the  capital,  in  what- 
ever  name  the  policy  miglit  be  subscribed.  The  object  there- 
fore of  the  statute  was  to  prevent  the  employment  of  a  joint 
capital,  which  would  afford  the  greatest  competition  with  the 
established  corporation^" 

Mr«  J.  Rooke.  —  *^  As  to  the  second  point,  I  agree  that  if  the 
contract  be  illegal,  no  action  can  arise  out  of  it.  But  as  to  the 
first  question,  whether  this  contract  were  illegal  or  not,  I  must 
confess  I  had  great  doubts,  till  I  heard  the  opinions  of  my  Lord 
Chief  Justice  and  my  Brother  Heathy  and  also  the  case  cited 
from  Park's  Insurance^  for  it  seemed  to  me  that  the  statute  only 
meant  to  prohibit  insurances  where  both  parties  knew  that  a 
partnership  existed,  but  not  where  there  was  a  sleeping  partner- 
ship. But  I  was  very  much  struck  with  the  observations  of 
my  Brother  Heathy  that  the  extent  of  the  insurance  would  be 
in  proportion  to  the  capital  employed,  and  if  there  were  an 
increased  capital  there  would  be  an  increased  rivalship  with 
the  corporations.  Whatever  doubts  therefore  I  had,  I  submit 
to  the  authority  of  the  other  Judges." 

Rule  for  setting  aside  the  nonsuit  was  discharged. 

In  a  subsequent  case,  all  these  cases  were  considered  and 
fiilly  confirmed  in  the  Court  of  Common  Pleas^  by  Lord  Eldon^ 
Heatkf  Booke^  and  Chambre,  Justices. 


Lmsv. 
Sinitby 
yTtniR. 
lit. 


The  rule  then  established  by  all  these  cases  seems  to  be  this» 
that  if  the  credit  of  iHiy  compaxiy  or  society  (except  the  two 
mentioned  in  the  statute)  be  in  any  event  pledged  in  a  contract 
of  this  nature,  the  contract  is  void.  And  therefore  where  a 
company  of  ship^nvners  engaged  to  insure  each  other's  ships, 

thougli 
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tboiigh  they  covenanted  several^,  and  not  Joinihff  to  pay  a  cer- 
tain sum  in  case  of  loss  in  proportion  to  their  respective  shareSf 
jet  as  there  was  a  clause  providing  that  in  case  of  the  insolv- 
ency of  any  one  of  the  membersi  all  the  others  were  to  be  re- 
yonsible^  the  contract  was  void. 

But  if  in  such  an  association,   each  individual  subscriber  is  Harnioii  v. 
only  liable  for  the  sum  to  which  his  name  appears,  and  not  for  ^^'^^  s>^- 
the  de&uk  of  the  other  subscribers,  it  has  been  held  by  Lord  Mkh.  1796. 
J&ayDfi,  that  such  an  association  does  not  infiringe  on  the  act  ^T^  ^' 
of  parliament.  nou(d). 

Here  are  clauses,  in  a  subsequent  part  of  the  statute  now  Sec.  14.  %6. 
under  discussion,  securing  to  the  South  Sea,  and  East  India  *^ 
Conqpanies,  all  the  rights  and  privileges  which  they  had  enjoyed 
previous  to  the  passing  of  that  act,  and  the  right  of  lending 
money  on  bottomree  to  the  captains  of  their  own  ships. 

This  statute  is  the  only  positive  regulation  to  be  found  in  the 
law  of  this  country,  with  respect  to  what  persons  shall,  or  shall 
not  be  insurers.     By  virtue  of  that  act,  the  two  corporations, 
imder  the  names  of  the  Bcyal  Exchange  Assurance  Office,  and 
the  London  Assurance  Office^  were  created  and  established,  by 
charter  of  George  the  First,  under  the  great  seal  of  Great 
Briiainj  bearing  date  the  twenty-second  day  of  Jimcj  in  the 
iixth  year  of  his  reign ;  and  they  still  continue  offices  for  the 
insurance  of  property.     The  l^slature  having  thus  anxiously 
provided  for  the  securi^  of  those  merchants,  who  might  be  de-i 
aroos  of  carrying  on  an  extensive  trade,  but  who  were  deterred 
from  doing  so  through  fear  of  the  insolvency  of  underwriters, 
havii^  stipulated  with  the  company  that  they  should  have  suf- 
ficient fiinds  for  the  payment  of  all  demands  that  might  bo 
madc^  and  at  the  same  time^  allowing  to  private  underwriters 
the  full  liberty  of  insuring  to  any  amount  with  those  who  were 
aitisfied  to  trust  to  their  private  securities  only ;  it  is  not  to  be 
wondered  at,  that  the  business  of  insurance  increased  to  a  de<- 
giee  almost  inconceivable.      Indeed,  any  person,  since  this 
statute^  may  insure  as  at  the  common  law,  with  this  single  ex- 
ception, that  any  pdicy  subscribed  by  a  private  firm  or  partner- 
Ai[S  it  absolutely  void. 

adly. 
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2tUy,  What  things  may  he  insured.  I  beg  leave  here  to  pre- 
tnise,  that  I  do  not  mean  at  present  to  go  into  the  great  question 
of  insurance,  upon  iitterest  or  no  interest,  having  r«?scr»c?d  that 
for  the  subject  of  ft  distinct  chapter.  My  design  in  this  place 
is  only  to  shew,  what  kinds  of  property  are  the  subject  of  insur-  . 
ancc,  upon  supposition  that  every  person,  making  insurance,  is 
interested  in  the  thing  insured  as  the  law  requires. 

The  most  frequent  subjects  of  insurance  are  ships,  goods, 
merchandizes,  the  freight  or  hire  of  ships :  also  houses,  ware- 
houses, and  the  goods  laid  up  in  them  from  danger  by  fire: 
and  insurance  on  lives.  Of  the  two  last  of  which,  more  will 
be  said  hereafter.  But  although  insurances  upon  such  pro- 
perty, as  we  have  just  enumerated,  most  frequently  occur  in 
practice ;  yet  in  the  law-books  we  meet  with  cases  which  can 
hardly  fall  within  any  of  those  descriptions. 

TIius  bottomree  and  respondentia  arc  a  particular  species  of 
property  which  maybe  the  subject  of  insurance.  But  then  it 
must  be  particuhiriy  expressed  in  the  policy  to  be  respondeniia 
interest ;  for  under  a  general  insurance  ongnods,  the  party  in- 
sured cannot  recover  money  lent  on  bottomree.  Such  has 
been,  and  is  at  this  day,  the  established  usage  of  merchants. 

This  was  solemnly  decidctl  in  an  action  upon  a  policy  of  in- 
surance "  upon  goods  and  merchandizes,  loaden,  or  to  be  loaden 
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Lord  Mansfidd.  —  <<  I  inclined  at  the  trials  and  since  upon 
the  aigument,  to  support  tliis  insurance,  being  convinced  that 
it  is  fidr,  and  that  the  doubt  has  arisen  by  a  slip  in  omitting 
to  specify  (as  it  was  intended  to  have  been  done)  that  this  was 
a  respondentia  interest.  The  ground  of  supporting  this  in- 
surance, if  it  could  have  been  supported,  was  a  clause  of  the 
196.2.  c.  37*  £.5.  which,  as  to  the  purpose  of  insurance, 
considers  the  borrower  as  having  a  right  to  insure  only  for  the 
surplus  value,  over  and  above  the  money  he  has  borrowed  at 
respondentia.  Yet  we  are  all  satisfied  that  this  act  of  parlia^ 
ment  never  meant,  or  intended  to  make,  any  alteration  in  the 
manner  of  insurances;  its  view  was  to  prevent  gaming  or 
wagering  policies,  where  the  insurer  had  no  interest  at  all ; 
and  if  the  lender  of  money  at  respondentia  were  to  be  at  liberty 
to  insure  for  more  than  his  whole  interest,  it  would  be  a  gam- 
ing policy ;  for  it  is  obvious,  that  if  he  could  insure  all  the 
goods,  and  insure  his  respondentia  interest  besides,  this  would 
amount  to  an  uisurance  beyond  his  whole  interest.     In  describ-  ' 

Ing  respondentia  interest,  the  act  gives  the  lender  alone  a  right 
to  make  insurance  on  the  money  lent :  so  that  the  act  left  it 
on  the  practice.  I  have  looked  into  the  practice,  and  I  find, 
that  bottomree  and  respondentia  are  aparticular  species  of  in- 
surance in  themselves,  and  have  taken  a  particular  denomi- 
nadcm.  I  cannot  find  even  a  dictum  in  any  writer  foreign  or 
domestic,  that  the  respondentia  creditor  may  insure  upon  the 
goodsy  as  goods.  I  find  too,  by  talking  with  intelligent  per- 
sons very  omversant  in  the. knowledge  and  practice  of  in- 
surances^ that  diey  always  do  mention  respondentia  interest, 
whenever  they  mean  to  insure  it.  It  might  be  greatly  incon- 
venient to  introduce  a  practice  contrary  to  general  usage^  and 
dicre  may  be  some  opening  to  finud  if  it  be  not  q>ecified.  The 
ground  oi  our  resolution  is,  ^*  That  it  is  now  established,  as 
M  ilie  law  and  practice  of  merchants,  that  respondentia  and 
^  bottomree  must  be  specified  and  mentioned  in  the  policy  of 
**  insaranoe.'' 

It  is  to  be  observed,  that  in  this  judgment  the  Court  con- 
fined itsdf  entirely  to  the  case  then  before  it,  but  did  not  mean 
to  decide^  that  a  person,  having  a  special  interest  in  goods, 
could  not  reoomrpr  under  an  insurance  upon  goods  generally. 
Lord  Mamifieldf  indeed,  expressly  said,  at  the  conclusion  of 

his 
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3Bur.  X40Z.  bis  argument,  that  they  did  not  mean  to  detennine,  that  no 
special  interest  in  goods  might  be  given  in  evidence,  in  other 
cases  than  in  those  of  respondentia  and  bottomree^  if  the  circum- 
stances of  the  case  should  happen  to  admit  of  it.  The  liQi 
which  a  factor,  to  whom  a  balance  is  due,  has  upon  the  goods 
of  his  principal,  comes  under  the  exception  taken  by  the  Court; 
and  an  insurance  upon  such  an  interest  seems  to  have  been  ad- 

X  Bur.  489.  mitted,  if  not  absolutely  held,  to  be  good,  in  the  case  of  Godin 
V.  London  Assurance  Company,  which  will  be  iully  stated  in 
that  part  of  this  work  which  treats  of  double  insurances. 

But  although  the  decision  in  Glover  and  Black  has  never 
been  called  in  question,  yet  it  has  since  been  ruled,  that  money 
expended  by  the  captain  for  the  use  of  the  ship,  and  for  which 
respondentia  interest  was  charged,  may  be  recovered  under  aa 
insurance  on  goodsj  specie^  and  effects^  provided  the  usage  of 
the  trade,  which  in  matters  of  insurance  is  always  of  great 
weight,  sanctions  it. 

Gregory  v.  Thus  in  an  action  upon  a  policy  of  insurance  on  goods, 
Christie,  gpede^  and  effects  of  the  plaintiff,  who  was  also  the  captain,  on 
Trinity,  board  the  ship,  the  plaintiff  claimed  under  that  insurance 
^^    **     *  money  expended  by  him  in  the  course  of  the  voyage  for  the 

use  of  the  ship,  and  for  which  he  charged  respondentia  in* 

terest. 

Lord  Mansfield,  after  delivering  his  opinion  upon  another 
point,  which  ardse  in  the  cause,  and  whidi  will  be  mentioned 
in  another  pan  of  this  work,  said,  as  to  the  second  question^ 
whether  the  words,  "  goods,  specie,  and  effedt^^  e^^ended  to 
this  interest,  I  should  think  not,  if  we  wei*e  only  to  consider 
the  words  made  use  of.  But  here  there  is  an  cjepress  usagey 
which  must  govern  our  decision.  A  great  many  captains  in 
the  Ea%t  India  service  swear,  that  this  kind  of  interest  is  al- 
ways insured  in  this  way,  and  I  observe  the  person  here  in- 
sured is  the  captain. 

1  Migcrs,        By  the  maritime  regulations  of  most,  if  not  of  all,  the  trad- 

^^'  ing  powers  in  Europe,  insurances  upon  the  wages  of  seamen 

are  forbidden;   a  regulation  founded  in  wisdom  and  sound 

policy.    In  Great  Britain,  a  great  and  commcrdid  nation^ 

15  sucb 
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inch  an  ordinance  is  particularly  necessary,  and  it  is  agree- 
able to  the  policy  of  the  general  law  of  that  country,  by  which 
it  is  declared,  *<  That  no  master  or  owner  of  any  merchant-  %  ceo^x. 
•*  ship  fthal(  pay  to  any  seaman,  beyond  the  seas,  any  money  ^^  *^'  **  ^* 
^  or  eflfects  aa  account  of  wages,  exceeding  one  moiety  of  the 
^  wages  doe,  at  the  time  of  such  payment,  till  such  ship  shall 
^  return  to  Great  Britain  or  Ireland,^*     By  this  salutary  law, 
the  sailors  are  interested  in  the  return  of  the  ship ;  they  will, 
on  that  account,  be  prevented  from  deserting  it  when  abroad, 
from  leaYiDg  it  unmanned,  and  in  times  of  danger,  arising 
either  from  perils  of  the  s^n,  or  the  attacks  of  an  enemy,  will 
be  more  anxious  for  its  preservation.     But  these  good  eflects 
would  be  entirely  defeated,  if  insurance  on  their  wages  were 
to  be  permitted ;   for  to  whatever  cause  the  loss  might  be  at- 
trSnitcd^   they  would  still  be  secure*     It  has  been  held  in  Wehttcrv. 
an  express  case  upon  the  subject,  that  a  sailor  can  neither  i\^^*^ 
insure  his  wages,  nor  any  commodity,  which  he  is  to  receive  157- 
at  the  end  of  the  voyage  in  lien  of  wages.     However,  it  i  Magtns, 
sbcmld  seem,  that  this  regulation  does  not  mean  to  prevent  ^^* 
mariners  from  insuring  for  the  homeward  voyage  those  wages 
which  they  have  received  abro&d,  or  goods  which  they  have 
purchased  with  those  wages  in  order  to  bring  them  home; 
but,  in  such  a  case,  they  are  considered  in  the  same  light 
with  other  men. 

These  prohibitions  do  not  extend  to  the  masters  of  ships;  Kingr. 

and therdbre  it  has  been  held  (hat  an  insurance  on  the  com-  ^^^wRe 

aunon,  privileges,  &:c.  of  the  captain  of  a  ship  in  the  African  ao6. 
tnideial^al. 

In  an  action  upon  a  policy  of  insurance  upon  Fort  MarU  Carter  v. 
bnMgA,  otherwise  Bcncoolen^  in  the  East  Indies^  for  twelve  ^"^* 
edendar  months,  from  the  first  of  October  1759,  to  the  first  of  1905-  «"<* 
Ottoher  1 760,  against  an  European  enemy,  for  the  benefit  of  J^j.""^  ^^ 
die  governor,  it  was  doubted  by  the  learned  chief  justice  who  i^ord  Mans- 
tried  that  cause,  whether  a  policy  against  the  loss  of  Fmi    ^ 
Mariborougk  for  the  benefit  of  the  governor  was  good,  upon 
the  principle  which  does  not  allow  a  sailor  to  insure  his  wages. 
But  afterwards,  when  he  came  to  deliver  the  opinion  of  the 
court  upon  all  die  points  in  that  cause,  after  mentioning  this 
doobt^  which  oocurred  to  his  mindj  he  went  on  thus :    <<  But 

"  coil- 
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**  considering  that  this  place,  though  called  a  fort,  was  really 
**  but  a  &ctory  or  settlement  for  trade ;  and  that  he,  though 
^<  called  a  governor,  was  really  but  a  merchant;  considering 
**  too,  that  the  law  allows  a  captain  of  a  ship  to  insure  gooda 
*^  which  he  has  on  board,  or  his  share  in  the  ship,  if  he  be  a 
^^  part  owner ;  and  the  captain  of  a  privateer,  if  be  be  a  part 
**  owner,  to  insure  his  share;  considering  too,  that  the  ob- 
**  jection  could  not,  upon  any  ground  of  justice^  be  made  by 
<*  the  insurer,  who  knew  him  to  be  the  governor  at  the  time 
^*  he  took  tlie  premium ;  and  as  with  r^ard  to  principles  of 
^K  public  convenience,  the  case  so  seldom  happens,  (I  never 
^  knew  one  before,)  any  danger  from  the  example  is  little  to 
<«  be  apprehended;  I  did  not  think  myself  warranted,  upon 
*^  that  point,  to  nonsuit  the  plaintiff:  especially  too,  as  the 
<<  objection  did  not  come  from  the  bar.  Though  this  point 
*^  was  mentioned,  it  was  not  insisted  upon  at  the  last  trial; 
*^  nor  has  it  been  seriously  argued,  upon  this  motion,  as  8uf» 
.-  <'  ficientalone  to  vacate  die  policy :  and  if  it  had,  we  are  all 
**  of  opinion,  that  we  arc  not  warranted  to  say  that  it  is  void 
^  upon  that  account/' 

Ord.  of  It  has  long  been  a  question,  how  far  insurances  upon  ships 

l^j^^    or  goods  of  enemies  are  politick  or  legal.     Upon  the  continent 
8hoek*i         of  Europe  it  should  seem,  that  they  are  in  general  absolutely 
Si^Sk  r!"  prohibited,  under  penalty  of  the  insurance  bring  void,  and  the 
c.ax.p.z53.  delinquent's  forfeiting  the  sua||^  to  which  he  had  subscribed. 
These  laws  have  been  passed  fro  A  an  idea,  that  such  insur- 
ances are  prejudicial  to  the  interests  of  the  country  tolerating 
such  contracts,  by  enabling  an  enemy  to  continue  his  trades,, 
on  account  of  the  d^ee  of  protection  thus  afibrded  him 
against  the  maritime  strength  of  the  nation  making  the  insur- 
ance.    In  Englandj  till  very  lately,  this  question  has  been  uo- 
Brandoo  v.    decided ;   but  the  Court  of  King's  Bench  have^   in  soioe 
Nefbitt,tiid  modem  instances,  been  unanimously  of  opinion  that  such  in- 
Towers,       suHUices  are  illegal  and  absolutely  void.     I  shall,  howevei^ 
trT  35.^^'    ^^^^  I  come  to  the  chapter  on  illegal  voyages,  state  the  aiga- 
Ports  V.        ments  on  both  sides  of  this  important  question.     In  this  place 
i(^  ^^g^  '     I  shall  only  observe,  that  in  the  year  1748,  a  bill  was  intio- 
duced  into  parliament,  '*  to  prevent  assurances  on  ships  bcK 
*'  longing  to  F^anetf  and  on  merchandizes  and  effects  ladiea. 
*^  thereoD)  during  the  then  existing  war  with  France"    That 

bill 
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bill  was  ofqxwed  on  principles  of  policy  and  expediency,  b^  Deb.  fat 
die  two  greatest  lawyers  and  most  eminent  speakers  of  that  cotU^ 
age^  the  Honourable  William  Murray  and  Sir  Dudley  Byder  ;  Defann, 
bat  the  legislature  thought  proper  to  pass  the  bill  into  a  law,  \i  g^V* 
inflicdDg  a  penalty  of  500/.  upon  the  persons  making  such  ^  4- 
inBuraiioes,  and  also  declaring  the  policy  to  be  void. 

The  existence  of  that  act,  however,  was  limited  by  the 
duration  of  the  then  war.     But  in  the  year  1793  ^  similar 
kgidaOTe  provision  was  made^  declaring  that  insurances  in 
the  act  mentioned  shall  not  only  be  void,  but  the  ofiending 
penm  shall  be  imprisoned  three  months.  This  statute  was  also  53  oea  3. 
temporary;  but  the  decisions  above  alluded  to,  and  which  ^•*7*s*4* 
will  be  fiilly  quoted  hereafter,  have  determined  that  all  in- 
iorances  upon  the  property  of  an  open  enemy  are  void,  inde- 
pendant  of  the  acts  of  parliament.    It  is  not  to  be  dissembled 
that  these  decisions  are  rather  in  opposition  to  the  sentiments 
of  Lord  Monoid  and  Lord  Hardadcke :  for  although  the 
CMC  does  not  seem  ever  to  have  come  for  a  judicial  opinion 
btfiyre  them,  yet  it  is  evident,  from  what  they  have  declared 
both  in  parliament  and  on  the  bench,  that  on  principles  of  i  vcs.  310. 
^iqiediency,  those  illustrious  men  were  inclined  to  support  ^''^ 
sach  insurances,  althou^  it  should  seem,  with  all  deference  Shtbgs  at 
to  ioch  names,  that  even  the  expediency  of  the  measure  may  ^^l,^ 
greatly  be  doubted.  1785- 

One  qpecies  of  insurance  on  foreign  ships  or  goods  was 
farmerly  prohibited  by  statute,  with  a  view  to  secure  to  the 
Etd  Lidia  CSompany  the  sole  trade  to  and  from  the  East 
hOa^  and  other  places,  beyond  the  Cape  of  Good  Hope. 
Hie  statute,  after  reciting,  that  to  admit  of  insurances  on  the  ^15  oea  3. 
A^  m  veaaels  of  foreigners  trading  to  the  East  Indies^  may  ^*  ^^* 
be  a  Beans  of  encouraging  His  Majesty^s  subjects  to  share  with 
fawgncrs^  in  establishing  new  societies  or  companies  for 
CHiyiDg  on  the  said  trade  in  the  dominions  of  foreign  states 
cr  priocesi  enacts,  ^*  That  no  insurances  shall  be  made,  01: 
^  mofoey  lent  on  bottomree,  on  foreign  ships  or  goods,  bound 

*  Id  or  from  the  Easi  Indies^  under  the  forfeiture  of  treble 

*  the  sum  inaored  or  lent."  It  contains  an  exception,  how-' 
c^,  in  finroor  of  insurances  madew  or  to  be  madp^  on  ships 
'die  mlgeets  of  aach  soverdgns,  as  carried  on  a  trade  with 

fQL  I,  c  that 
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that  part  of  the  world,  previous  to  the  month  of  October  1 74S. 
This  act  was  to  be  in  force  for  seven  years.  Whether  upon 
a  trial  it  was  found  to  be  a  politick  or  wise  regulation,  I  have 
not  been  able  to  discover :  but  the  presumption  is  to  the  ccm* 
trary ;  as  it  does  not  appear  from  the  statute  book,  that  this 
act  of  parliament  was  continued,  or  that  it  was  revived  by  any 
subsequent  statute. 

Mal^e,  3dly,  Of  the  requisites  of  a  policy.     The  form  of  a  poliqr, 

\.^^  ^"'  now  used  in  JUmdon^  is  nearly  the  same  which  was  adc^ted 
two  hundred  years  ago,  as  may  be  collected  from  Malyne ; 
but  its  aDtiquity  cannot  preserve  it  from  just  censure^  it  being 
very  irregular  and  confused,  and  frequently  ambiguousi  from 
making  use  of  the  same  words  in  different  senses. 

The  essentials  in  the  contract  of  insurance  are ;  First,  the 
name  of  the  person  for  whom  the  insurance  is  made :  Sec<»idly, 
the  names  of  the  ship  and  master :  Thirdly,  whether  they  are 
sbipsy  goods,  or  merchandizes,  upon  which  the  insurance  is 
made :  Fourtlily,  the  name  of  the  place  where  the  goods  are 
laden,  and  whither  they  are  bound :  Fifthly,  the  time  when  the 
risk  begins,  and  when  it  ends :  Sixthly,  all  the  various  perils 
and  risks  which  the  insurer  takes  upon  himself:  Seventhly^ 
the  consideration  or  premium,  paid  for  the  risk  or  haaard 
run :  Eighthly,  the  month,  day,  and  year,  on  which  the  policy 
is  executed  {a) :  Ninthly,  the  stamps  required  by  act  of  par- 
liament    Of  each  of  these  in  their  order. 

First,  Of  the  name  of  the  person  insured.  It  was  formerly 
very  much  the  practice  to  effect  policies  of  insurance^  in  Itavik 
as  it  was  called,  that  is,  without  specifying  the  names  of  the 
persons,  for  whose  use  and  benefit,  or  on  whose  account  such 
insurances  were  made ;  a  practice  which  had  been  found  in 
many  respects  to  be  mischievous,  and  productive  of  great  in- 
ft  Magent,  Conveniences.  This  mischief  was  remedied  at  a  very  early 
^5*  ^*      period  in  Genoa  and  France  by  the  marine  ordinances  of  those 

{a)  If  a  policy  is  executed  in  the  |>rinted  form,  without  any  specific  wab* 
ject  of  innirance  being  inserted  iu  writing,  and  the  subject-matter  is  aftc^ 
wards  added  in  writing,  and  signed  by  some  of  the  underwritf^  only ;  thif 
cannot  bind  those  who  do  not  bign.    Langhorn  v.  CologoHj  4  Taunt.  3301 

countries. 
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cooDtrieiy  whidi  Teqnired  the  name  of  the  person  insured  to 

be  iDserted  in  the  policy,  and  whether  he  was  to  be^considered 

in  the  capacity  of  principal  or  &ctor.     In  England  a  amilar  u  Gto.  3. 

regnlation  took  place  in  the  year  17749  with  respect  to  ita^  ^'^ 

forances  upon  lives;  but  it  was  not  till  the  year  1785,  that 

any  provision  was  made  upon  the  subject  as  to  policies  upon 

ships  and  merchandizes,  the  statute  of  the  14th  Geo^  3.  having 

in  tennt  exempted  marine  insurances  from  its  operation. 

Hie  statute  declaresi  <<  That,  from  and  after  the  fifth  day  35  Ceo.  ^ 
"  iXMjf  1785,  it  shall  not  be  lawful  for  any  person  or  per-  ^'^** 
^  sons,  who  reside  in  GrecU  Britain^  to  make,  or  cause  to  be 
^  mad^  any  policy  or  policies  of  insurance  upott  his,  her,  or 
^'  their  interest  in  any  ship  or  ships,  or  any  goods,  mei^ 
^  chandizes,  effects  or  other  property,  without  inserting  in  SeeCoiaiii 
^  sodi  policy  or  policies,  Aii,  fer,  or  their  amn  name  or  names,  g*^^' 
^  as  the  person  interested  therein,  or  the  name  or  mmes  qf  v.  i>arry, 
^  At  person  or  persons  who  shall  effect  the  same,  as  tke  agent  Rep^^^^.  ;„ 
^  or  agentt  of  the  person  or  persons  so  really  interested  "^^^^^ «( was 
^  thereiD,  or  finr  whose  use  or  benefit,  or  on  whose  account,   t^xecutdn  ^ 
•*  soch  poUqr  or  policies  is  or  are  tlnderwrote :  and  that  it  *="*»***  "^ 
^  shall  not  he  lawful  for  any  person  ot  persons,  who  shall  not  cauM 
^  Kfeor  reside  in  Great  Britain,  to  raake^  or  cause  to  be  ^^^v^ 
^  vade»  any  policy  or  policies  of  assurance  upon  his,  her,  or  growidi,tli« 
•*  their  interest  in  any  ship  or  ships,  or  on  any  goods,  mer-  SJ^^-J^t^ 
^  diandizes,  effects,  or  other  property,  without  inserting  in  tor  wainot 
^  sodi  policy  or  policies  the  name  or  names  of  the  agent  or  I^^Llk^ 
^  sgCDts  of  the  person  or  persons  so  really  interested  therein, 
^  and  for  whose  use  or  benefit,  or  on  whose  account,  the  y 

*  «Be  is  or  are  so  made  and  underwrote :  and  that  every 
^  poiiqr  or  policies  of  assurance,  made  or  underwrote  con- 

*  tiafy  to  the  true  intent  and  meaning  hereof  shall  be  null 
^  aid  void  to  all  intents  and  purposes." 

Upon  the  statute  just  recited,  a  question  of  some  conse^  Pny  «id 
very  soon  arose,  namdy.  Whether,  when  the  agent  ^^^^i^ 
k  policy  for  the  principal  residing  abroad,  it  be  neces-  IL  p.  3x3. 
asy  to  insert  his  name  in  the  policy,  as  agent.     Upon  a 
Mbtt,  k  vras  held,  that  if  it  be  not  stated,  that  he  effected* 
fttfdfejT^  Of  the  agent  of  the  prinoipfe^  the  policy  will  be 
^  wUUb  Ae  slalMte.    Another  cjptestioB;  abo  occurred  in 

c  «  the 
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the  tame  cause.  Whither  it  was  not  the  intention  of  the  legis-^ 
latnre,  wh^i  the  principal  resided  abroad,  that  the  agent 
should  live  in  England.  It  did  not  become  necessary  for  the 
court  to  decide  the  latter  question ;  but  the  leaning  of  the 
judges  cleariy  was  in  the  affirmative. 

If  there  were  more  persons  interested  than  one,  it  was  ab- 
solutely necessary  under  the  above  statute  that  the  names  of  all 
should  be  inserted,  otherwise  the  policy  was  void.    Nor  would 
any  other  description  answer  the  design  of  that  statute.    Thus 
wtiton  and   in  a  case,  where  there  were  several  plaintiffs,  the  policy  was 
RewToI',      ^^^  "  ^*^  ^*^  ^^  of  Mr.  William  Wilton  and  the  rest  of  the 
B.  R. at       «<  owners"  Mr.  Justice  Btdlcr  held  the  policy  was  void  under 

Guildhall        ^1        ,  ,    :  ^        '^ 

Sicdngsafter  the  Statute. 

Mkhael- 

The  decisions  which  have  been  made  upon  this  statute  have 
now  become  very  immaterial ;  and  are  only  referred  to  in 
order  to  shew  the  complete  hbtory  of  that  branch  of  the  law, 
which  we  are  discussing ;  for  such  mischiefs  and  inconveni- 
ences were  found  to  arise  to  persons  interested  in  ships  or 
vessels  from  that  act  of  parliament,  that,  by  a  subsequent 
a8  Geaj.  statute^  it  was  wholly  repealed.  But  it  was  not  deemed  ex- 
^»S^'  pedient  again  to  allow  of  policies  in  blank ;  and  theriefore  the 

Akhough  it   same  statute  declared,  ^<  That  it  should  not  be  lawful,  from 

MKes&r  'To  **  ^"^  ^^^  ^®  passing  of  that  act,  for  any  person  or  persons, 

specHy  in  <<  to  make  or  effect,  or  cause  to  be  made  or  effected,  any  policy 

atiln  what*  **  ®^  assurance  on  any  ship  or  vessel,  or  upon  any  goods, 

character  «  merchandizes,  effects,  or  other  property  whatsoever,  without 

makmg'die  ^  ^^^  inserting,  or  causing  to  be  inserted  in  such  policy,  the 

inaurance  ^  name  or  names,  or  the  usual  stile  and  firm  of  dealing  of 

namely,  ^*  One  or  more  of  the  persons  interested  in  such  assurance; 

whether  tj  qj^  without,  instead  thereof,  first  insertinir  the  name  or 

consignor  or  i       •!  i 

conaignee,  <^  names  of  the  usual  stile  and  firm  of  dealing  of  the  con- 
bs  mired*  "  signor  or  consignors,  consignee  or  consignees,  of  the  goods 
that  they  <<  or  property  so  to  be  insured ;  or  the  name  or  names,  or  the 
partl^r'  ^^  ^^^  usual  stilc  and  firm  of  dealing  of  the  person  or  persons 
dtacription,  «  residing  in  Gh'eat  Britain^  who  shall  receive  the  order  fcjr 
hwu^io^  ^*  Ai^d  effect  such  policy,  or  of  the  person  or  persons  who 
Pf^«  '^  ^<  shall  give  the  order  or  directions  to  the  agent  or  agents  tm* 
Mm,iM.&  ^^  mediately  employed  to  negociate  or  effect  such  policy,** 
&SOX.        rj^^  statute    further    dediures    ^  that  ev^  policy   madtt 

^  or 
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«  or  underwrote  contrary  to  the  true  intent  and  meanihg 
"  of  this  act,   shall  be  null  and  void  to  all  intents  and  pur- 


Upon  this  act  it  has  been  held,  that  it  is  not  necessf^ry  D«  Visnier 
whore  a  policy  b  effected  by  an  agent,  to  add  the  word  agent  ]^  {^'j^' 
or  any  other  description  to  his  name,  in  the  policy  itself.  And  39  ^^^  3« 
it  has  also  been  decided,  that  a  policy  effected  by  a  broker,  q^ 

himself  therein  as  agent^^has  sufficiently  complied  <  Boouifiiti^ 


widi  the  requisition  of  the  statute.  .It  must  be  presumed  after  ,^45.*^!^ 
Terdict  that  it  was  proved  that  the  plaintifis  fell  within  one  or  Meiliibv. 
odier  of  the  descriptions  in  the  act.  15  Ian,  4. 

-  Previous  to  the  passing  of  either  of  thesq  acts  it  was  held,  French  v. 
that  the  husband  of  a  ship  had  no  right  to  insure  for  any  part-  .  3^^^  *** 
owner,  without  his  particular  direction :  nor  for  all  the  own-  ^727- 
tt%  in  general,  without  their  general  direction,  or  something 
eqjuivident  to  it. 

Bat  if  part  owners  of  a  ship  be  in  partnership  generally,  Hooper  v. 
an  (»der  to  insure  given  by  one  renders  all  liable*  4  cjapb. 

Seomdly,  of  the  names  of  the  ship  and  master.  I  do  not 
find  any  express  regulation  of  this  matter  in  England ;  but  it 
teems  to  be  necessary,  by  the  law  and  nsage  of  merchants,  to 
iBKrt  the  names  of  the  ship  and  master,  in  order  to  fix  with 
pnedsion  the  bottom  upon  which  the  adventure  is  to  be  made, 
and  the  captain,  by  whose  direction  the  ship  is  to  be  navi- 
gited,  because,  according  to  the  d^ree  of  strength  and  suf- 
fideocy  of  the  one,  and  the  skill,  ability,  and  knowledge  of 
the  other,  the  risk  is  encreased  or  diminished ;  and  so  also 
probaUy  will  the  amount  of  the  premium  be  regulated.  The  Ord.  of 
of  the  merchants  ol  England  in  this  respect  is  agreeable  ^^nsur- 


to  the  express  laws  and  regulations  of  other  maritime  states  toce,art.3. 
npon  this  point*     Sometimes,  however,  there  are  insurances  Amfttrdtm» 
gaerally  ^  upon  any  ship  or  ship^^  expected  from  a  particular  **  ^- 
fliee:  and  although  it  is  more  accurate  to  insert  the  name  of 
the  captain,  I  would  not  be  understood  to  assert,  as  no  de« 
oaoQ  has  been  made^  that  if  a  different  captain  came  in  the 
^from  that  wfaoie  name  is  mentioned  in  the  policy]^  it 
^obU  therffo . ,  heboid ;  especially  as  the  policy  always^on- 

c  S  tain* 
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tains  the  words  *^  or  whosoever  else  shall  go  for  master  in  the 
«  said  ship." 

Neither  would  the  insurance  be  vitiated  if  the  name  of  the 
ship  was  mistaken,  provided  the  identity  was  proved,  and  that 
there  was  no  fraud,  for  as  the  policies  contain  in  the  printed 
ibrm,  **  or  by  whatsoever  name  the  ship  should  be  called^'' 
those  words  are  not  confined  to  the  case  of  a  ship  having  an- 
IfMcfurier  Other  name  than  that  mentioned  in  the  policy.     The  case  in 
6  &it^i83   ^^^^^  ^his  point  lately  arose  was  in  an  insurance  on  goods 
described  by  the  policy  to  be  on  board  the  American  ship  Pre- 
sident ;  the  real  name  being  The  President ;  but  the  broker^ 
having  been  directed  to  insure  the  ship  President^  and  to  de* 
signate  her  an  American  ship^  had  by  mistake  described  her 
as  above.     The  Court  were  of  opinion,  that  the  whole  was 
to  be  taken  as  her  name,  and  not  as  a  warranty  of  her  being 
•*  an  America?!  ship"  called  The  President.     And  it  was  also 
holden  to  be  no  variance,  that  the  real  name  of  the  ship  was 
The  President,  the  identity  of  the  ship  meant  to  be  insured 
with  that  name  being  proved ;  and  no  fraud  being  imputed  to 
the  transaction.     And  in  delivering  his  opinion,  Mr.  Justice 
Lawrence  read  a  note  of  ^  case  decided  by  Lord  Chief  Justice 
Haflr.         Lecj  at  Gtdldhall^  exactly  in  point.     The   insurance   there 
D«:Ji744*.    ^^^  made  on  "  The  Leopard^  or  by  whatsoever  other  name^  4*. 
ttGuUuhaiK  ««  whereof  was  master  for  that  voyage,  A.  J5.,  or  whosoever 
MSS.  b-ie«  •*  else  should  be  master."     Upon  the  evidence  of  A.  B.  it  ap- 
ftmu  mt.       peared,  that  this  ship  was  called  The  Leonard^  and  was  never 
called  The  Leopard.     But  the  Lord  Chief  Justice  was  of  opi- 
nion, that  it  was  only  necessary  to  prove  the  identity,  which 
was  done  by  Captain  A.  B. 

Kewley  and  Since  the  publication  of  the  two  first  editions  of  this  work^ 
ttocher  v.  |jjg  validity  of  insurances  tqnm  ship  or  ships  was  very  elabo- 
BUckst.  rately  discussed  in  the  Court  of  Common  Pleas,  and  the  jud|^ 
Swih^caw  "^^"^  of  the  court,  consisting  of  Lord  Chief  Justice  Eyrej  Mr. 
agaia  quoted  Justice  Buller^  Mr.  Justice  Heathy  and  Mr.  Justice  RooiCf 
poLit^potr  was  unanimous  in  their  favour;  and  that  the  assured  had  a 
«•  «7«  right  to  cover  by  such  policy  whatever  ship  he  thought  proper^ 

that  fell  within  the  terms  of  it.  The  facts  of  the  case  were 
Aete: — On  the  24th  May  1793,  Freektfid  and  Rigby,  mer- 
at  Saint  Vineenf  Sy  wrote  to  the  p)aiiitifirs|  merchants  at 

Liverpool^ 
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UoerpodL,  wbo  were  also  partners  ia  a  house  of  the  same  aame 
iX  Grenada^  requesting  them  to  get  1,260/.  insured  on  7a 
biles  of  cotton  shipped  on  board  the  Elizabeth^  from  Grenada 
to  Bnglandj  and  also  1,300/.  on  another  cargo  of  cotton  and 
other  goods,  which  they  intended  to  ship  on  board  some  other 
skip  that  should  sail  with  the  first  convoy,  and  therefore  di- 
rected the  latter  insurance  to  be  an  skip  or  ships.    The  plain- 
Hb  accordin^y,  by  their  broker,  insured  i^ado/.  on  board 
the  EUMabeth  in  London^  and  1,300/.  on  board  ship  or  shtpSf 
nL  ^ooL  at  Liverpool  and  600L  in  London.    The  policy  for 
700/.,  of  which  the  defendant  underwrote  50/.,  and  on  which 
the  action  was  brought,  was  at  and  from  Grenada  to  Liver^ 
focij  on  any  Idnd  of  goods  as  interest  should  appear,  in  ship 
or  ships  on  account  qfJFreeland  and  Righy,  warranted  to  sail 
00  or  before  the  ist  oi  August  17939  and  to  return  3  per  cent* 
if  the  ship  sailed  with  convoy  bound  to  Great  Britain^  and 
arrived,  ^.  without  any  exception  of  the  goods  on  board  the 
ESzabetk.     The  policy  for  600/.  efiected  in  London^  was  also 
(M  sBp  or  shipsj  at  and  from  Grenada  to  Liverpool,  but  with 
in  exception  of  1,260/.  ^^  on  70  boles  of  cotton  per  Elizabeth^ 
Crettinj'*  the  same  underwriters  in  London  having  before  sub- 
scribed the  policy  on  the  Elizabeth,     But  the  plaintiffs  did  not 
communicate  to  the  underwriters  at  Liverpool  the  letter  of 
Freeland  and  Bighy,  directing  an  insurance  on  the  Elizabeth, 
nor  any  circumstance  respecting  the  goods  shipped  on  board 
the  Elizabt'thy  and  the  insurance  made  on  that  ship.     The 
EUzabeth  sailed  early  in  June,  and  arrived  safe  at  Liverpool  in 
Ji^uit  1793.     The  Heart  of  Oaky  on  board  of  which  jFr^^ 
Jand  and  Sigby  had  shipped  their  second  cargo  of  cotton,  4^. 
saOed  the  latter  end  of  July,  bound  for  Liverpool,  but  with  a 
design  Jbrmed  brfore  the  commencement  of  the  voyage,  (as  1^ 
peaied  by  clearances,  and  was  admitted  on  all  sides,)  to  touch 
it  Cork  in  her  way  to  Liverpool,  but  was  totally  lost  before 
dtt  arrived  at  the  dividing  point.     The  defendant  pleaded  the 
geoeral  issue,  and  a  tender  of  i/.  lof.  on  account  of  the  safe 
vrival  of  the  Elizabeth,  which  plaintiff  took  out  of  courts  and^ 
a  verdict  for  48/.  10^. 


M  A  role  hai^ng  been  obtained  to  shew  cause  why  there  diould 
g^l  Ui  be  a  hew  trial  on  several  grounds,  the  court  discharged 
^^1   tlienile,  declaring  as  to  this  point,  that  the  legality  of  the 
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policy  on  ship  or  ships  was  too  well  established,  both  by  usage 
and  authority,  to  be  disputed.  As  to  the  second,  that  the 
assured  had  clearly  a  right  to  apply  such  an  insurance  to  what- 
ever ship  he  thought  proper,  within  the  terms  of  it ;  for  which 
the  case  of  Henchman  v.  Offley  was  an  authority. 

It  has  also  been  held,  that  the  owners  of  goods  insured,  by 
the  act  of  shilling  the  goods  from  one  ship  to  another,  do  not 
preclude  themselves  from  recovering  an  average  loss  arising 
from  the  capture  of  the  second  ship,  if  they  acted  from  ne- 
cessity, and  for  the  benefit  of  all  concerned. 


Thirdly,  whether  they  are  ships,  goods,  or  merchandizes, 
upon  which  the  insurance  is  made,  is  a  fact  which  must  be 
stated.  It  is  absolutely  necessary  that  there  should  be  a  spe- 
cification upon  which  of  these  the  underwriter  insures;  be- 
cause otherwise  it  would  be  impossible  to  know,  whether,  in 
any  instance,  he  is  liable  or  not  to  the  loss  sustiained.  But  it 
is  another  question,  whether,  in  policies  upon  goods,  it  be 
necessary  to  declare  the  particulars.  The  practice,  I  believe, 
xMas«iu»S.  is  very  unsettled.  It  is  the  opinion,  however,  of  a  very  re- 
spectable merchant,  that  the  particulars  of  goods  should  be 
specified,  if  possible,  by  their  marks,  numbers,  and  packages, 
rather  than  that  they  should  be  included  under  the  generid 
denomination  of  merchandize;  or  that  if  it  be  agreed  to  insert 
them,  when  known  to  the  insured,  care  should  be  taken  nc^ 
to  omit  it,  as  such  specification  prevents  much  trouble  in 
proving  to  the  insurer  the  particular  goods  insured,  which  are 
more  or  less  subject  to  damage.  But  this  mode  of  particu- 
larizing property  is  only  adviseable  to  be  done,  or,  indeed, 
can  only  be  done,  when  the  risk  commences  at  home ;  be- 
cause, when  goods  are  coming  from  abroad,  it  is  better  to 
insure  under  general  expressions,  on  account  of  the  various 
casualties  which  may  happen  to  obstruct  the  purchase  of  tl\e 
commodities  intended  to  be  sent  It  may  be  proper  here  to 
mention,  that  there  are  certain  kinds  of  merchandize  whidJ 
are  of  a  perishable  nature,  and  liable  to  early  corruption ;  on 
account  of  which,  the  underwriters  of  London  have  inserted 
a  memorandum  at  the  foot  of  their  policy,  by  which  they  de- 
clare, that  in  insurances  upon  corn,  fish,  salt,  firuit^  flouFj 
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and  seed,  they  will  not  be  answerable  for  any  partial  loss,  but 
only  for  general  averages,  unless  the  ship  be  stranded.  That 
in  insurances  on  sugar,  tobacco,  hemp,  flax,  hides,  and  skins, 
ihej  consider  themselves  free  from  partial  losses,  not  amount- 
ing to  Jive  per  cerU^  and  that  on  all  other  goods,  as  well  as 
on  the  ship  and  freight,  if  the  partial  loss  be  under  three 
founds  per  cenLj  unless  it  arise  from  a  general  average,  or 
die  stranding  of  the   ship,   they  also    consider  themselves 


This  clause  was  introduced  in  the  year  1 749,  in  order  to  Per  BuHer 
prevent  the  underwriters  from  being  harassed  by  trifling  de-  c^SSm". 
mands,  which  must  necessarily  have  arisen  upon  every  in-  Fnser, 
surance  of  this  kind,  on  account  of  the  perishable  nature  of  ^^  (^  ^/ 
the  cargo.     The  form  of  this  memorandum  was  universally  vH>epott. 
used,  as  well  by  the  two  insurance  companies,  as  by  private 
jDnderwriters,  till  the  year  1754,  when  Lord  Chief  Justice  c^ntlllanv. 
B^ier  ruled,  and  a  q[>ecial  jury,  agreeably  to  his  direction,  ^^ 
decided,  that  a  ship,  having  run  a-ground,  was  a  stranded  tionec 
diip  within  the  meaning  of  the  memorandum ;  and  that  al-  x  cctT' 
tboagh  she  got  off  again,  the  underwriter  was  liable  to  an 
woerage  or  partial  loss  upon  damaged  com.     This  decision 
induced  the  two  companies  to  alter  the  memorandum,  by 
striking  out  the  words,  <<  or  the  ship  be  stranded  i**  so  that 
ocpr  they  consider  themselves  liable  to  no  losses  which  can 
happen  to  such  commodities,  except  general  averages  and 
total  losses:  But  the  old  form  is  still  retained  by  the  private 
nsorers. 

What  shall  be  considered  as  losses  withm  the  meaning  of 
diis  memorandum,  will  be  the  subject  of  future  investigation; 
nq^dengn  at  present  being  only  to  enumerate  the  essentials  of 
ipolicy,  and  the  reason  and  origin  of  them,  as  far  as  I  have 
been  able  to  trace  them. 

There  are,  however,  some  kinds  of  property,  which  do  not 
Ul  under  the  general  denomination  of  goods  in  a  policy ;  and 
far  the  loss  of  which  the  underwriters  are  not  answerable^  un- 
Im  tfaey  are  specifically  named. 

•    An 
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practice,  as  tlie  insurer  would  never  know  what  the  risk  was, 
which  he  had  undertaken  to  insure. 

Molloy  has,  l^d  down  this  doctrine,  that  if  s  ship  be  in- 
Bured  from  London  to  ,  a  blank  being 

left  by  the  lader  of  the  goods  to  pre^-ent  a  surprise  by  an 
enemy,  and  if  in  her  voyage  she  happen  to  be  cast  away, 
though  there  be  private  instructions  for  her  port,  yet  the  in- 
sured must  sit  down  wiih  his  loss,  by  reason  of  the  uncer- 
tainty. In  support  of  his  opinion,  he  cites  the  case  of 
Monsieur  Gourdan  governor  of  Colitis,  which  was  decided  by 
commissioners  of  assurance  at  Rouen  against  the  assured,  be- 
cause, although  the  bills  of  lading  truly  declared  the  quantity 
and  quality  of  the  goods,  the  port  of  the  ship's  discharge  was 
left  a  blank,  on  account  of  the  war,  which  was  then  exist- 
ing.    Such  also  is  now  the  law  and  usage  of  merchants. 

It  is  also  customary  to  state  in  the  policy  at  what  port  or 
places  the  ship  may. touch  and  stay  during  the  voyage,  to 
that  it  shall  not  be  considered  as  a  deviation  to  go  to  any  of 
those  places. 


Sp.il.,  . 
Copen- 


Fifthly,  The  time  when  the  risk  commences,  and  when  it 
ends.  In  most  of  tlie  commercial  coimtries  abroad,  it  is  par- 
ticularly expressed,  either  in  their  ordinances  or  policies,  and 
sometimes  in  both,  that  the  risk  of  the  insurers  shall  com- 
mence the  moment  the  goods  quit  the  shore,  and  shall  continue 
till  they  are  landed  at  the  place  of  their  destination  :  and  that 
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Ugbten  or  boats  going  ahowrd previous  to  the  voyage;  yet  as 
the  policy  says,  the  risk  shall  continue  till  the  goods  are  safely 
landed^  it  seems  no  less  obvious,  that  where  ships  cannot 
oome  dose  to  the  quay  in  order  to  unload,  the  insurer  con^ 
dnoes  responsible  for  the  risk  to  be  run  in  canying  the 
goods  in  boats  to  the  shore.  If  there  be  a  loss,  however,in 
these  cases,  the  accident  must  have  happened  while  the  goods 
were  in  the  boats  or  lighters  belonging  to  the  ship ;  for  then  it 
is  considered  as  a  continuance  of  the  same  ship  and  voyage. 
But  in  a  case  where  the  owner  of  the  goods  brought  down  his  Sparrow  v. 
own  lighter,  reodved  the  goods  out  of  the  ship,  and  before  c*^***"* 
they  reached  land,  an  accident  happened,  whereby  the  goods  1136. 
were  damaged,  a  special  jury  of  merchants,  under  the  express 
direction  c^  Lord  Chief  Justice  hee^  found  that  the  insurer 
was  discharged,  although  the  insurance  was  upon  goods  to 
Idrndon^  and  tUl  the  same  shall  be  safely  landed  there. 

In  a  late  case  in  the  Court  of  Common  Pleas,  that  of  Spar-  Hurry  and 
nwv.  CarrutherSf  appeared  to  be  considerably  shaken  (a.)  The  Sjl^^*  • 
policy  was  in  the  usual  form,  *'  from  Petersburg  to  London^  Exch.  As- 
^aa  goods  tin  they  should  be  there  discharged  and  sq/ely  landed.**  aSw?* 
Tbe  cause  was  tried  before  Lord  EUbn^  Chief  Justice,  when  PuU.  430. 
it  appeared  that  the  ship  and  goods  arrived  in  safety  in  the 
river  Thames.    That  the  plaintifis  being  the  consignees  of  the 

[m)  lo  a  ttiQ  lat^cflse,  Stramg  y.  NaUdltfy  x  New  Rep.  x6.,  Mr.  Justice 

Mmke^  one  of  the  learned  Judges,  who  decided  that  of  Hurry  v.  The 

Jttfd  JSjtckaage  Company^  denied  that  the  Court  intended  to  shake  the 

Qitborily  of  Sparrow  v.  CarnUhen ;  but  to  decide  it  upon  its  own  cir- 

eooitaiicef^  and  the  case  of  Strong  ▼.  NaldUy  was  decided  upon  the  autho- 

ntj  of  Sparrow  ▼.  CamUhert^  as  not  distinguishable  from  it.    In  this  latter 

caie»  on  die  arriTal  of  the  goods  insured,  they  were  put  on  board  a  lighter 

Urad  in  die  usual  way,  and  brought  to  a  wharf  belonging  to  the  plaintiff 

IS  the  aftemoon,  but  in  consequence  of  the  roughness  of  the  weather 

wdd  not  be  landed  that  evening.    Tbe  lighterman  finding  he  could  not 

bad  the  faa^  atked  the  plaintiff  whether  he  (the  lighterman)  should  stay 

to  fee  the  cargo  landed.    The  plaintiff  said  he  need  not  do  so,  for  that  he 

WDold  fee  to  the  landii^  himself.    Accordingly  the  lighterman  left  the 

cv|p>  akmgnde  the  whsti^    In  the  course  of  the  night,  the  lighter  was 

amk  by  unaToidable  accident,  and  the  goods  were  lost. 

Ihe  Court  held  that  the  underwriters  were  discharged,  the  plaintiff 
bwiDg  taken  the  goods  into  hit  own  possession  before  they  were^^landed, 
biiiig  the  complete  controol  over  them,  and  renounced  all  benefit  under 
tfepoB^, 

goods 
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goods  by  their  broker,  employed  and  paid  a  lighterman  be- 
longing to  one  of  the  public  lighters,  entered  at  Waterman^s 
Hallf  to  land  the  eargo,  which  was  damaged  on  board  tbe 
lighter,  but  without  any  n^ligence  imputable  to  the  lighter-- 
man;  that  it  is  the  constant  practice  for  merchants  in  the 
Russian  trade  to  land  thdr  goods  by  means  of  lighters ;  and 
that  there  are  no  other  lighters  now  in  use  among  the  mer- 
chants but  the  public  lighters.  A  verdict  was  given  for  the 
plaintiffi,  with  liberty  to  the  defendants  to  move  for  leave  to 
enter  a  nonsuit,  upon  the  ground  that  the  insurers  were  di^ 
charged  by  the  delivery  of  the  cargo  to  the  lighters  employed 
and  paid  for  by  the  plaintifis. 

The  caae  was  argued,  and  the  three  learned  Judges  of  that 
court  {HeeUif  Rooke^  and  Chambrej  Justices)  were  of  opinion, 
that  the  insurers  were  not  discharged.   In  giving  their  opinions 
they  relied  upon  the  words  of  the  policy  and  the  usage  of 
trade,  it  being  impossible  for  large  vessels  to  come  up  to  the 
wharfs  to  deliver  their  goods ;  and  these  lighters  are  public 
lighters,  publicly  roistered,  and  equally  known  both  to  the 
underwriters  and  owners  of  the  goods.     All  the  judges  ex- 
pressly said,  they  did  not  wish  to  interfere  with  the  case  of 
Sparrow  v.  Carruthers^  but  they  relied  upon  the  distinction 
between  public  and  private  lighters,  a  distinction  which,  it 
seems,  had  been  previously  taken  at  Nisi  Prius,  in  a  case  of 
See  this  case  Ruckerw.  Tke  London  Assurance  Company^  by  the  late  very 
&  PiSr       learned  Mr.  Justice  BuUer^  and  which  distinction  had  never 
43^*  note      been  questioned  by  any  appeal  to  the  court  against  that  Judge's 
'  opimon. 

Lord  Eldcn  having  been  promoted  to  the  office  of  Lord 
High  Chancellor,  was  not  present  when  this  case  was  decided; 
but  having  been  counsel  in  the  cause  at  the  trial,  I  ought  to 
state  that  His  Lordship  at  that  time  appeared  to  me  to  enter- 
tain the  same  sentiments  with  those  of  the  learned  Judges  who 
ultimately  decided  it.  (a) 

By 

(a)  In  an  insurance  on  goods  on  board  a  Spanish  ship  from  Nastau  to 
Campeachy,  and  back,  till  discharged  and  tafefy  landed,  and  the  ship  having 
m  licence  from  the  British  government  at  Nassau,  and  hliving  sailed  to 
Campeachy,  and  having  arrived  off  that  port  made  fignali  for  latm^hes  to 

14  come 
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By  the  ordinances  last  referred  to,  the  number  of  days,  in  Set  poit, 
which  people  are  obliged  to  unload  their  goods,  is  stipulated ;  ^^^^  ^ 
but  in  England  no  express  time  is  fixed,  the  owners  being  left  Kenoway. 
to  their  own  discretion,  provided  there  is  no  unreasonable  de- 
laj,  which  must  always  depend  upon  circumstances. 

The  risk  on  the  body  of  a  ship,  according  to  the  form  of  i  Magent, 
the  poL'cy  received  in  practice,  is   to  commence  in  general  ^^* 
'^  at  and  from  ,  and  so  shall  continue  and 

^  endure  until  the  said  ship  s/iall  arrive  at  , 

"  and  hath  there  been  moored  at  anchor  twenty*four  hours  in 
^  good  safety." 

Wheni  insurance  is  made  indeed  on  the  homeward  risk,  the 
beginning  of  the  adventure  is  sometimes  stated  to  be  ^^  inune- 
'Vdiately  from  and  after  her  arrival  at  the  port  abroad:''  at 
other  times,  **  from  the  departure  f*  and  in  short,  it  is  so  va- 
riahle^  that  nothing  certain  can  be  said  upon  the  point,  de- 
pending as  it  always  ha9»  and  always  must,  upon  the  inclina- 
tions of  the  insured,  as  expressed  in  the  contract 

Sixthly,  Of  the  various  perils  and  risks,  against  which  the 
undcsrwriter  insures.     These  must  always  be  inserted  in  all  po- 
licies, and  indeed  the  words  now  used  are  so  comprehensive^ 
tiiat  in  the  opinion  of  MoUoj^,  all  those  curious  questions,  Book  %. 
wfaicfa  occasioned  much  debate  and  controversy  among  the  ^*  7-  ^  7- 
Iswyers  of  former  days,  are  now  finally  settled.     Be  this  as  it 
majf  it  is  certain,  that  there  is  hardly  any  event  which  the 
imagination  can  form,  as  likely,   in  the  common  course  of 
tlu^gs  to  happen  to  any  ship,  that  is  not  amply  provided  for 
by  ^  policies  now  used  by  underwriters.     They  undertake 
to  bear   ^^  all  perils  of  the  seas,  men  of  war,  fire,  enemies,  Seethe 
**  {drates,  rovers,  thieves,  jettisons,  letters  of  mart,  and  coun-     ^^^  **' 
'^  ter  mart,  surprisals,  talqngs  at  sea,  arrests,  restraints,  and 
^  detainments  of  all  kings,  princes,  and  people,  of  what  na^ 
^  tion,  condition,  or  quality  soever ;  barratry  of  the  master 
^  and  mariners,  and  all  other  perils,  losses,  and  misfortunes, 

come  outy  into  which  the  goods  were  put  for  the  purpose  of  being  run  a 
ashore :  The  Court  thought  the  goods  were  protected  by  ^the  policy  while 
oft  board  the  launches,  such  being  the  usual  method  of  carrying  on  that 
tzadc    Matthie  v.  Potts,  3  Bos,  ^  PuU.  33. 

«  that 
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<^  that  have  or  shall  come  to  the  hurt,  detriment,  or  cb- 
mage  of  the  said  goods  and  merchandizes,  and  ship,  or  any 
part  thereof  (^z)."  But  although  the  words,  descriptive  of 
the  hazards  run  by  the  insurers,  be  so  very  large  and  com- 
prehensive, it  should  seem  that  a  great  difference  is  to  be 
made  between  the  damage  sustained  by  goods  from  injuries  on 
board  a  ship,  and  that  which  occurs  by  external  accidents; 
that  the  insurer  is  liable  in  the  latter  case  cannot  admit  of  a 
doubt,  but  as  the  former  may  proceed  from  the  bad  stowage  of 
the  goods,  or  from  their  being  exposed  to  wet ;  and  as  tb^ 
are  neglects  attributable  to  the  master;  the  ship,  and  not  the 
insurer,  ought  to  be  answerable.  Upon  this  point,  however, 
I  find  no  case  in  the  reports,  and  therefore  I  merely  state 
what  I  conceive  to  be  understood  as  the  law  upon  the  subject. 
In  Malyne  it  is  said,  that  if  there  be  thieves  on  ship-board 
among  themselves,  the  master  of  the  ship  is  to  answer  for 
that,  and  to  make  it  good,  so  that  the  insurers  are  not  to  be 
charged  with  any  such  loss,  for  he  supposes  the  word  *<  thieves" 
to  mean  assailing  thieves  only,  for  so  he  terms  them.  It  is 
certain,  that  a  modern  statute  gives  some  countenance  to  this 
idea,  by  the  preamble  to  which  it  appears,  that  previous  to 
the  period  of  passing  that  act,  the  owners  of  the  ship  were 
liable  to  the  proprietors  of  the  goods  foe  any  embezzlement, 
secreting  or  making  away  with,  of  the  goods,  by  the  master 
or  the  mariners,  or  with  their  privity,  to  whatever  amount  the 
value  might  be:  i)y  that  statute,  however,  the  measure  of  the 
responsibility  is  to  be  the  value  of  the  ship  and  freight  (ft). 
To  be  sure,  it  is  not  a  necessary  consequence,  that  because 
the  owner  is  liable  in  such  a  case,  therefore  the  insurer,  if  an 
insurance  has  been  made,  must  be  discharged,  especially  as 
the  underwriter  expressly  undertakes,  by  the  terms  of  the  po- 
licy, to  answer  for  the  barratry  of  the  master  and  mariners* 


(a)  It  has  been  held  that  a  loss  arising  from  rats  eating  holes  in  the  hot-' 
torn  of  the  ship  is  not  within  any  of  these  perils  enumerated  in  the  text.' 
Hunter  v.  Potti^  4  Campb.  203.  So  of  a  ship  destroyed  by  worms  it  ia 
not  a  loss  by  perils  of  the  sea.    Bhol  v.  Parr.    See  pott. 

{h)  By  a  subsequent  statute,  7,6  Geo.  3.  c.  86.  the  owner's  respond- 
Inlity  is  limited  to  the  value  of  the  ship  and  freight,  even  in  cases  of  ex» 
temai  robbery,  without  the  privity  of  the  masters  or  mariners,  and  by  the 
ad  lectimi,  owners  art  wholly  exempted  from  any  loss  occasioned  by  fire. 

Bocciis, 
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Raccus,  however,  is  of  opinion,  that  when  a  theft  it  com-  Roccut  de 
mitted  on  board  the  ship,  and  some  goods  have  been  stolen^  tb^u"* 
then  the  insurers  are  nclt  bowid,  because  the  owner  of  the  Not.  44.* 
goods,  as  much  as  in  him  lies,  is  obliged  to  take  care  of 
them ;  and  if  they  are  stolen,  while  in  the  vessel^  this  cannot 
be  called  an  acddent,  but  has  happened  through  the  negii- 
gaue  of  those^  who  did  not  take  proper  care  of  them.     He 
tdds,  4hat  the  master  or  owners  being  liable,  is  an  additional 
reason  for  this  r^ulation,   because  the  master  of  the  ship 
is  hdd  answerable  for  thefts  committed  therein,  as  by  re- 
ceiving the  goods  on  board,  he  enters  into  a  tacit  agreement 
to  ddiver  them  safe  and  whole.     It  was  thought  proper  thus 
to  state  the  opinion  of  this  learned  writer  upon  the  subject, 
the  law  of  England  in  this  respect  being  silent ;  though  his 
reasoning  upon  this  subject  is  by  no  means  conclusive  as  to 
En^ish  insurances,  on  account  of  the  express  terms  of  the 
contract. 

But  that  the  underwriter  is  L'able  for  a  robbery  of  the  goods  Harford  r. 
inamedy  when  committed  by  thieves  from  without,  cannot  be  bef^LoH 
doubted;  as  thieves  are  a  peril  exprefsly  insured  by  the  po-  Mansfield ac 

V         .    %  Guildhall, 

'My-  W  Hil.  V«c. 

1785. 

In  addition  to  the  various  risks  above  enumerated,  which  Mdioy,  h.%, 
the  underwriter^  take  upon  themselves,  it  is  the  general  prac-  ^'''*'^' 
ietf  to  insure  losi  or  not  lost^  which  is  certainly  very  hazar- 
dous ;  because  if  the  ship  or  goods  should  be  lost  at  the  time 
of  the  insurance,  still  the  underwriter,  provided  there  be  no 
fraud,  is  liable.     The  premium  is,  however,  in  proportion, 
depending  upon  the  circumstances  stated  to  shew  the  proba- 
bility  or   improbability   of  the  ship's  safety.     These  words  Roccus 
^lokornot  lost"  are  peculiar  to  English  policies,  not  being  ^  g/^J* 
ioaerted  in  the  policies  of  foreign  nations.  2S03. 

There  is  one  case,  in  which,  by  act  of  parliament,  the  un- 
dmrriters  are  prevented  from  paying  upon  certain  of  the  risks 
mentioned  in  the  printed  policies,  and  that  is  in  insurances 

(•)  [It  has  been  Mid  that  the  convej^Dg  prifoners  of  war  in  the  vessel  in- 
nred  does  not  necessarily  increase  the  risk.  2\mlmm  v.  Anderton, 
I  TawiL  227.] 

VOL.  I.  D  upon 
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upon  cargoes  of  slaves.     The  acts  of  parliament  upon  this 
subject  are  annual  acts,  for  regulating  the  shipping,  and  carry- 
ing slaves  in  British  vessels  from  the  coast  of  Africa :  but  thqr 
have  iiow  been  continued  for  several  years,  and  on  account  of 
the  benefits  derived  to  the  slaves  from  the  humanity  of  those 
provisions,  are  likely  to  be  continued  {a).    With  a  view,  there^ 
fore,  to  procure  better  treatment,  when  in  health,  and  a  greater 
degree  of  care  and  attention  when  in  sickness,  for  the  objects 
34  Geo.  3.     of  tliis  traffic,  the  legislature  has  provided,  that  though  the 
coniinned      usual  printed  words  may  remain  on  the  face  of  the  policy, 
*>y  39  Gco.3   that  no  loss  or  damaire  shall  hereafter  be  recoverable  on  ac- 

C.  oO.  S.  24 

25.  '    count  of  the  mortalihj  of  slaves  by  natwal  death  or  ill  treat" 

menff  or  loss  by  thrc/wing  overboard  of  slaves  on  any  account 
whatever,  or  loss  or  damage  by  restraints  and  detainments, 
by  kings,  princes,  people,  or  inhabitants  of  Africa^  where  it 
shall  be  made  appear  that  such  loss  or  damage  has  been  occi^ 
sioned  through  any  aggression  for  the  purpose  of  procuring 
slaves,  and  committed  by  the  master  of  any  such  ship  or  by 
any  person  or  persons  commanding  any  boat  or  boats,  or 
party  or  parties  of  men  belonging  to  any  such  ship,  or  by  any 
person  or  persons  acting  by  the  direction  of  any  such  master 
or  commander  respectively. 

Seventhly,  The  consideration  or  premium  for  the  risk  or 
hazard  run :  this  is  the  most  material  part  of  the  policy,  because 
it  is  the  consideration  of  the  premium  received  that  makes  the 
underwriter  liable  to  the  losses  that  may  happen.  In  English 
policies  it  is  always  expressed  to  have  been  received  at  the 
time  of  underwriting ;  '^  we  the  assurers  confessing  ourselves 
^^  paid  the  consideration  due  unto  us  for  this  assurance  by  the 

(a)  When  tlit  insurances  inaJeui>on  slaves  prior  to  Mat/  1807,  shall  have 
expired,  no  question  of  law  can  ever  arise  on  that  subject  a^ain ;  for  by  an 
act  passed  47  G.  3.  c.  36.  the  African  slave  trade  is  utterly  abolislicd,  froai 
the  ist  of  Mai/ 1807,  and  the  5th  s.  of  the  act  prohibits  all  insurances  re- 
specting slores,  declaring  them  unlawful,  under  a  penalty  of  lool.  and 
three  times  the  amount  of  the  premium.  But  the  6th  s.  declares  that  no 
insurance  shall  be  roid  made  upon  this  subject,  provided  the  vessel  shall 
have  been  cleared  out  from  Great  Briiedn  before  the  ist  of  May  1807,  and 
the  slaves  be  finally  landed  in  the  Wett  Indies  before  the  ist  of  March 
xSo8,  unless  prevented  by  capture,  the  loss  of  the  vessel,  the  appearance 
of  an  enemy  on  the  coast,  or  other  unavoidable  necessity,  the  proof 
whereof  to  lie  on  the  party  charged. 

**  assured.'* 
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<^  assured."  Tin's  being  subscribed  by  die  underwriter,  it  is  * 
proper  to  enquire  whether,  if  the  premium  were  not  actually 
paid  at  the  time,  he  could  afterwards  maintain  an  action  for  it 
against  the  assured^  who  might  then  produce  his  subscription, 
as  evidence  against  himself.  One  old  case  has  been  found  Fowk  ▼. 
upon  the  subject,  but  that  is  by  no  means  satisfactory.  It  ^  i^  j' « 
was  an  action  of  assumpsit,  and  the  plaintiff  declared  that  the 
defendant  was  indebted  to  him  in  twenty  pounds,  for  a  pre- 
mium upon  a  policy  of  iii§urance  on  such  a  ship.  The  de- 
fendant demurred  specially^  because  the  plaintiff  did  not  shew 
the  consideration  certainly,  what  the  premium  was,  or  how  it 
became  due:  but  the  objection  was  not  allowed,  for  this  is  as 
good  as  an  indebitatus  pro  quodam  salarioy  which  has  been 
adjudged  good.  Here,  however,  is  no  decision  upon  the 
merits,  nor  does  it  appear  whether  the  defendant  was  the 
broker  or  the  insured  himself.  It  is  true,  in  practice,  policies 
in  general  are  efiected  by  the  intervention  of  a  broker;  and 
by  the  usage  of  trade,  open  accounts  are  kept  between  the  in- 
sorers  and  brokers,  in  which  case  the  underwriter  may  have 
an  action  against  the  broker  for  premiums  received  to  his  use. 
In  one  case,  indeed,  the  question  did  arise,  though  nothing 
was  done  upon  it. 

It  was  an  action  by  the  insurer  against  the  owners,  who  in  Gist  v.  Ma. 
this  case  acted,  without   the  intervention  of  a  broker,  for  "^n,  Mkh. 
money  had  and  received  to  his  use.     The  case  was  decided  at  GuUdb.' 
npon  other  grounds,  for  which  it  will  be  mentioned  more  at 
la^th  hereafter ;  but  just  before  the  verdict  was  given,  it  was 
olgected,  that  this  action  would  not  lie  for  premiums  against 
the  insured  themselves.     Lord  Mansfield,  however,  thought  the 
oiijection  came  too  late^  and  would  not,  at  that  stage  of  the 
causey  when  the  jury  were  ready  to  give  their  verdict,  enter 
into  it. 

In  an  action  brought  by  the  assignees  of  a  broker  against 
the  assured,  for  premiums  paid  by  the  bankrupt  to  the  under- 
writers, the  question  came  collaterally  before  the  court:  but  I 
io  Dot  find  that  any  point  was  reserved,  and  the  verdict  was 
generaL  However,  upon  all  tfie  cases  it  seems  that  the 
broker  alone  is  the  debtor  to  the  underwriter. 

v  2  It 
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Airy  ind  U  Was  an  action  brought  by  the  pinintitis,  as  assignees   of 

AsiMpiMj  of  ^i^^h  *'''0  "**  1  broker  at  Nciixastle,  and  who  had  procured 
MiUon, «.  an  insurance  to  be  effected  by  dlifcrent  persons  for  the  de- 
Sin,  i:  '  fendant.  The  declaration  stated,  that  in  consideration  that 
Guiuiuli,  iiie  bankrupt  would  procure  an  insunuicc  to  be  made  on  the 
bhip  Jason,  and  would  jirocure  sL\  hundred  pounds  to  be  in- 
sured thereon  by  good  and  sufficient  persons,  the  defendant 
promised  that  he  would  pay  the  bankrupt  the  premiums,  and 
a  reasonable  sum  for  his  trouble.  The  firet  c]ueslion  was, 
whedier  credit  was  gi«en  by  Uie  underwriters  to  the  assurixl 
or  to  the  broker,  where  the  premium  was  not  paid  down  at 
the  time  the  assurance  was  made.  Mil/oti,  the  bankrupt, 
swore,  that  in  May  1764,  he  was  told  by  the  uuderwritera 
that  they  should  look  upon  him  as  tiicir  debtor,  and  that  they 
would  have  nothing  to  do  with  the  insured,  which  was  coo- 
fcidered  at  AVacasi/c  as  the  Loiidon  practice:  that  from  that 
time  he  bad  always  acted  on  this  )ilan,  and  had  paid,  since 
that  time,  one  thousand  pouiuls  to  luider writers,  which  he 
had  never  received.  His  comniii^sion  v/as  five  per  ceni.  Lon- 
don insurance  brokers  were  then  calle<l,  who  said,  they  un- 
derstood the  underwriters  looked  to  them  only ;  and  that 
the  underwriters  did  not  once  in  ten  times  know  who  die 
insured  were;  and  that  in  ease  of  failure,  the  underwriter 
'I  came  upon  the  eficcts  of  the  broker;  the  broker  upon  those 

of  the  insured. 

Lord  Mansfield  snid,  — "  The  plaiutifTs  case  is  stronger 
tlian  referring  to  the  general  usage  in  London ;  fcr  they  act 
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The  plaintiff  being  an  insurance  broker,  got  a  policy  under- 
written for  the  defendant,  a  merchant,  on  the  ship  Alfred^ 
which  was  subscribed  (among  others)  by  one  Lamas.  A  \o%% 
happened;  whereupon  the  plaintiff  paid  the  full  amoimt  of 
the  sum  insured  to  the  defendant.  Previously  to  this,  Lomas 
had  become  insolvent,  without  the  plaintiff  being  aware  of  the 
fact;  and  it  was  now  contended,  that  he  had  a  right  to  recover 
the  sum  he  had  paid  to  the  defendant  in  respect  of  Ijomai% 
sabscription,  as  money  paid  under  a  mistake  of  the  fact.  But 
Lord  EUenborou^h  held,  that  on  account  of  the  well  known 
course  of  dealing  between  the  insurance  broker,  the  merchant, 
and  the  underwriter,  the  money  could  not,  under  these  cir- 
cumstances, be  recovered  back  from  the  assured. 

It  has  also  lately  been  decided,  that  in  an  action  by  the 
assured  against  an  underwriter  to  recover  the  premium,  the 
policy  subscribed  by  the  defendant  is  conclusive  evidence  that 
he  has  received  the  premium.     This  was  held  in  an  action  for  Dalsell  ▼. 
mooey  had  and  received,  tried  at  GuildJtall.     The  defendant  J^q^^  ^ 
had  underwritten  a  policy  of  insurance  effected  by  one  Beid^  53^ 
s6  insurance  broker,  on  account  of  the  plaintiff,  upon  goods 
by  ship  or  ships,  at  and  from  Bei'bice  to  Great  Britaifu    This 
action  was  brought  to  recover  back  the  premium,  on  the 
giound  that  the  goods  had  never  been  shipped. 

The  plaintiff  gave  in  evidence  the  policy  signed  by  the  de- 
fendant, which  contained  the  usual  acknowledgment  on  the 
part  of  the  underwriters,  **  cofifessing  ourselves  paid  the  coiP' 
**  ndercUion  due  unto  us  for  this  assurance  by  the  assured^"  &c. 
It  appeared,  however,  that  no  money  had  really  been  paid  in 
respect  of  the  insurance  in  question.  The  plaintiff  being  the 
bolder  of  a  bill  of  exchange  accepted  by  Reid,  which  was  not 
paid  when  due,  the  latter  proposed  by  way  of  satisfaction  to 
get  policies  of  insurance  under-written  for  him.  This  policy 
was  efiected  in  consequence ;  and  Reid  having  a  running  ac- 
count with  the  defendant,  had  not  paid  him  any  part  of  the 
premium  at  the  commencement  of  this  action. 

It  was  contended,  that  under  these  circumstances  the  action 
would  not  lie^  as  no  money  had  been  received  by  the  de» 

n  3  fendant 
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fendant  either  from  the  plaintiiF  or  Reid,  or  paid  by  the 
plaintiff  either  to  Reid  or  the  defendant. 

Lord  EUenborougk.  —  The  defendant  is  bound  by  the  re* 
ceipt  in  the  policy.  If  a  man  acknowledges  that  he  has  re* 
ceived  a  sum  of  money  from  the  broker,  and  accredits  him 
with  his  principal  to  that  amount,  he  shall  not  afterwards,  as 
between  himself  and  the  principal,  be  allowed  to  say  that  the 
broker  never  paid  him  (a).  1  should  completely  knock  up 
the  insurance  business,  if  I  were  to  allow  this  acknowledgment 
to  be  impeached.  It  is  well  known  that  there  are  running 
accounts  kept  between  the  insurance  broker  and  the  under* 
writer ;  and  Lord  Kem/an  held  that  the  former,  before  pay- 
ing premiums  to  the  latter,  might  maintain  an  action  against 
the  assured  to  recover  the  amount  of  them  as  for  money  paid. 

^'524'  Mr.  Campbell  adds  in  a  note  upon  the  last  case^  that  he 

had  not  been  able  to  find  any  decision  of  Lord  Keryoris  upon 
this  point :  but  that  learned  reporter  refers  to  the  case  olAiraf 
y.  Bland,  and  then  adds  a  very  acute  and  sensible  obsenrai* 
tion,  "  that  the  object  of  th^  formal  acknowledgment  of  the 
*'  receipt  of  the  premium  inserted  in  the  policy  is  probably 
^*  to  preclude  the  necessity  of  proving  it  when  a  loss  happens, 
**  and  to  prevent  the  underwriters  from  objecting,  that  there 
*^  was  a  want  of  consideration  for  their  promise,  in  case  the 
*'  broker  has  not  paid  th^tn.  The  receipt  is  no  bar  to  an  ac- 
•'  tion  for  the  premium  by  the  underwriter  against  the  broker; 
**  and  the  distinction  seems  to  be  this,  that  as  between  these 
^  parties  it  is  no  evidence  at  all,  but  that  as  between  the 
**  underwriters  and  the  assured  it  is  conclusive.  It  follows 
*^  as  a  consequence  from  this  decision,  that  an  action  can- 
••  not  be  maintained  for  premiums  of  insurance  by  (he  un- 
**  derwriters  against  the  assured,  which  has  hitherto  been 
**  vexata  questio" 

« 

Dtf  Gamlod       And  therefore  in  an  action  by  the  assured  for  a  total  loss 
4TMwt!      <^g&inst  the  underwriter,  the  latter  cannot,   as  against  the 

(tf)  [Yet  where  it  appears  that  a  fraud  has  been  practised  upon  the  under- 
writer in  coUiision  between  the  broker  and  assured,  he  may  maintain  the 
«ctk>n«  notwithstanding  the  receipt  on  the  policy.  Foy  v.  Bell,  3  Tauni, 
493*  and  Manor  v.  Simcant  3  Taunt,  497.] 

assured, 
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asRiredy  set  off  the  premiums^  although  thej  have  never  been 
paid  to  him  by  the  broker. 

In  a  late  case^  the  qaestlon  of  credit  for  premiums  between  Edgar  amf 
the  broker  and  underwriter,  arose  in  an  action  broufirht  by  the  ^'^V'^<^'^* 
aasigQees  of  a  bankrupt  underwriter  against  the  brokers  for  Garden  v. 
premiums  supposed  to  have  been  received  by  the  latter  from  .fn^}[^* 
the  assured  for  policies  which  they  (the  brokers)  had  procured  3  E?»t*i  Hi* 
the  bankrupt  to  subscribe  as  an  underwriter.     For  these  very  ^^^ 
premiums  the  brokers  had  given  the  underwriter  credit  in 
thdr  account  with  him,  and  had  again  taken  credit  for  them 
in  their  account  with  the  assured.     The  counsel  in  the  cause, 
the  very  learned  judge,  (Mr.  Justice  Le  Blafic^)  before  whom 
it  was  tried,  and  Lord  EUenborough  and  tlie  other  Judges  of 
the  Court  of  King's  Bench,  before  whom  it  was  brought  upon 
a  case  reserved  for  their  opinion,  never  seem  to  have  doubted) 
that  the  underwriter  may  maintain  an  action  directly  against  the 
inker  far  jnremiums.     But  that  case  was  decided,  as  to^  the 
main  point,  in  favour  of  the  broker,  because  the  premiums 
in  question  were  for  re-assurances,  which  are  illegal  by  the 
196. 2.  c.  37*  and  which  the  broker  had  not  in  fact  received 
from  the  assured,  but  only  credit  for  them  had  been  given  in 
account  between  the  broker  and  underwriter. 

The  relative  situation,  in  which  broker,  assured,  and  un* 
derwriter  stand  to  each  other,  has  been  more  frequently 
discussed  of  late  years  upon  questions  of  premium,  on  ac* 
count  of  several  failures,  which  made  the  decision  of  these 
points  of  consequence  to  tiieir  respective  estates. 

A  question  of  thfs  nature  arose  about  1786,  when  it  was  orover. 
held  that  in  an  action  by  the  assignees  of  a  bankrupt  under-  ^"^i^* 
writer  against  the  broker,  for  premiums  of  insurance  upon 
policies  under- written  by  tlie  bankrupt /c/r  the  broker  in  his 
(mn  hamcy  the  broker  having  a  del  aedere  commission  from 
his  principal,  might  set  off  under  the  general  issue  upon 
the  statute  of  5  G.  2.  respecting  mutual  credit,  losses  wluch 
had  happened  before  the  bankruptcy,  and  for  which  premiums 
the  underwriter  had  debited  the  broker. 

D  4  This 
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Brie  V.  This  doctrine  was  soon  after  extended  to  a  case,  where, 

1 T  R^^;    tht^ugh  the  Ios3  had  happened  before,  the  adjustment  did  not 
And  tee        take  place  till  after  the  bankruptcy, 
c.  31. 

These  two  coses  have  since  been  considerably  shaken. 

She*  •.  In  the  next  case,  the  Court  of  King's  Bench  held,  that  as 

II  iljii,  '      the  broker  is  the  mutual  agent  both  of  the  assured  and  un- 

^'^T-  dcnvriler,    while   the   premium   remains    in  his  hands,    for 

the  use  of  the  underwriters.,  if  he  receive  notice  of  an  event 

entitling  the  assured  to    a  return  of  premium,  before   anjf 

action  brought  against  him  for  the  whole  of  the  premium,  he 

is  entitled  to  deduct  such  returns,  and  only  to  pay  over  tlie 

stei.d.c.J.  ditference  to  the  underwriter,  he  never   having  parted  with 

opi'nioD "'    ^'"^  policies.     In  this  c^ee  there  was  no  bankruptcy,  and  of 

4  Tamil,      course  no  question  about  mutual  credit. 

848.  ^ 

MJoett.Ai.       But  in   the  next  case,  n  bankruptcy  had  happened,  and 
Bjithjrd  V    '''"  Court  of  Common   Pleas  were  claarly  of  opinion,  that 
I oiri'.itr,      the  broker  is  the  agent   for  both  parties ;  first,  for  the  in- 
541^'^'^       Bured  in  effecting  the  [>oIicy,  and  in  everything  that  is  to 
be  done  iu  consequence  of  it;  then  he  is  agent  for  the  un- 
derwriter as  to  the  premium,  but  for  nothing  else:   and    that 
when  once  a  bankruptcy  liail  taken  place,  die  broker  cannot 
in  any  sense  be  said  to  be  an  agent  for  the  underwriter,  as 
the  auUiority  given  by  the  underwriter  himself  ceases  after  his 
bankruptcy;  and  when  he   became  a   bankrupt,  his  right  to 
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jiot  appear  that  the  statute  of  19  G.  2.  c  32.  which  enables 
amred  to  claim  against  bankrupt  underwriters,  as  if  the  loss 
had  actually  happened,  was  observed  upon  at  the  bar.     Sup- 
posing both  parties  had  become  bankrupts,  the  assignees  of 
the  assured  could  have  ciwned  the  loss  against  the  estate  of 
the  underwriter.     Would  not  the  equity  of  the  same  statute  s«e  Onham 
have  allowed  the  premiums  to  be  set  off:  and  as  no  broker  ^  ^^^'. 
intervened  in  this  case,  may  it  not  be  considered  that  this  is  chactnnt, 
vstrictly  a  case  of  mutual  credit  ?  57    •  3* 

In  an  action  by  the  assignees  of  an  underwriter  against  in-  Parker,  As. 
sarance  brokers  for  the  balance  of  an  adjttsted  account,  and  p^^er^. 
also  fiur  premiums  due  to  the  bankrupt  upon  policies  under*  Smith, 
written  before  the  bankruptcy,  the  brokers  are  not  entitled  llgj/  * 
to  deduct  for  returns  of  premium,  which  formed  a  part  of 
the  adjusted  account,  but  where  the  events  entitling  them  to 
the  return  were  not  known  till  after  the  adjustment—  neither 
can  the  brokers  deduct  for  returns  of  premium  on  policies, 
for  die  premiums  of  which  the  action  is  brought,  the  events 
entitling  them  to  which  returns  happened  before  the  bank- 
ruptcy, but  were  not  adjusted ;  neither  can  they  deduct  where 
the  events  happened  since  the  bankruptcy,  but  before  the  com- 
mencement of  the  action,  the  brokers  having  neither  a  del 
credere  commission,  (a  circumstance  which  we  shall  presently 
see^  the  Court  considered  as  making  no  difference,)  nor  being 
personally  interested  in  the  insurance.     In  giving  the  judg- 
ment,  the  Court  expressly  founded  it  upon  a  conformity  to 
iiBtai  Minetlf  assignee  ofBarchard^  v.  Forrester^  in  the  Court 
of  Qmimon  Pleas  (supra^  p.  40.) 

In  Grace  v.  Dubois  and  Bize  v.  Dickason^  there  was  a  del 
tredere  commission,  a  fact  much  pressed  in  the  case  about  to 
be  quoted :  but  Lord  Ellenborougk  said  in  giving  judgment,  Cummiog  v. 
ke  could  not  conceive  how  a  contract  between  A.  and  B.  ^^T*!*!!' 

X  M.  &  S. 

can  vary  the  rights  between  B»  and  a  third  person  who  is  a  494. 
stranger  to  it,  and  empower  B.  to  set  up  a  claim  against  him 
as  derived  out  of  that  contract.  And  therefore  the  Court  de- 
cided that  where  a  broker  effected  policies  in  the  name  of  his 
frindpal  umler  a  del  credere  commission,  he  could  not  set  off 
against  an  action  for  the  premium,  total  losses  which  happened 
QD  those  policies,  although  the  broker  had  accounted  for 
them  with  his  prindpal. 

In 
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In  this  last  case  there  was  no  bankruptcy,  and  Lord  EUen* 
borough  also  observed  that  in  Grove  v.  Dubois  the  policy  was 
filled  up  in  the  name  of  the  broker,  and  the  whole  dealing 
was  between  the  broker  and  the  underwriter. 

Koiter,  Ah  He  alflo  made  a  similar  observation  in  the  case  about  to  be 
S^  ^.  quoted,  where  the  Court  of  King's  Bench  held,  after  time 
Eaton,  2  M.  taken  to  deliberate,  that  in  an  action  brought  by  the  assignees 
of  a  bankrupt  underwriter,  the  broker  could  only  set  oflF  such 
losses  and  returns  as  were  due  on  policies  effected  in  the 
broker's  own  firm,  such  losses  and  returns  having  become 
due  on  those  policies  before  the  underwriter  stopped  payment, 
though  never  adjusted  by  the  bankrupt,  and  for  the  amount 
of  which  losses  and  returns  the  broker  had  given  their  princi- 
pals credit.  But  the  Court  also  decided  that  the  broker  could 
not  set  oSi  where  the  policies  were  effected  in  the  name 
of  the  principals  themselves,  though  the  broker  had  a  del 
credere  commission. 

Parker  ▼.  And   in  a  subsequent   case,  the  Court  of  King's  Beneb, 

ft  M.^ft  s.    ^opting  the  distinction  just  made,  decided  that  where  brokers 
4»3-  effected  policies  on  goods  on  account  of  their  principals,  but 

in  their  awn  namesy  and  accepted  bills  drawn  on  them  on  the 
goods,  which  were  consigned  to  them,  and  lost  before  their 
arrival,  held,  that  the  broker  might  set  off  such  losses  against 
the  assignees  of  the  bankrupt  underwriter,  tliough  there  was 
no  commission  del  credere^  nor  any  adjustment 

The  main  point  in  all  these  cases  is,  that  bankruptcy  de- 
termines agency,  and  vests  all  the  bankrupt's  rights  in  the 
assignees;  and  that  the  broker  acting  under  a  del  credere 
commission  cannot  be  in  any  other  situation  with  respect  to  a 
third  person  than  he  would  be  without  it :  but  that  wherever 
all  the  dealings  are  between  the  underwriter  and  broker  as 
principal,  and  the  underwriter  knows  him  in  no  other  cha- 
racter, there  the  rights  of  a  principal  attach  upon  him. 

Houston,  Lately  the  Court  of  Common  Pleas,  in  conformity  to  the 

^^^^'''  principle  of  all  the  above  decisions,  held  that  death  was  to  be 

ft  Manh.  put  on  the  same  footing  as  bankruptcy ;  and  that  as  the  bank- 

'^  *  rnptcy  in  the  one  case  caused  the  authority  of  the  agent  to 
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oetse^  80  did  death'  in  the  other.  The  interests  in  the  one 
esse  became  vested  in  the  assignees ;  in  the  other  in  the  ex- 
ecotoTs.  And  therefore  they  held,  that  in  an  action  by  the 
eaLecutors  of  an  underwriter  against  a  broker  for  premiums 
dne  CHI  policies  subscribed  by  their  testator,  the  broker  could 
not  set  off  returns  of  premium  which  became  due  after  the 
death  of  the  testator. 

Eig^thlyy  The  day,  month,  and  year,  on  which  ^he  policy  t  Mjg.  84. 
is  eiecuted.  This  insertion  seems  very  necessary,  because  by 
comparing  the  date  of  the  policy  with  the  date  of  facts  which 
hippen  afterwards,  or  are  material  to  be  proved,  it  will  fre^ 
qocndy  appear,  whether  there  is  any  reason  to  suspect  fraud 
or  improper  conduct  on  the  part  of  the  infured. 

The  ninth  and  last  requisite  of  a  policy  of  insurance  is  that 
it  be  duly  stamped. 

By  several  acts  of  parliament  passed  in  this  and  the  pre- 
oedii^  reignsy  various  duties  had  been  imposed  upon  policies 
of  insurance ;  but  by  an  act  passed  in  the  35th  year  of  Geo.  3. 
tar  die  purpose  of  imposing  a  new  duty  on  marine  in- 
niaoces,  it  was  by  the  24th  section  of  the  statute  positively 
dedared,  that  all  former  duties  on  that  species  of  insurance  35  Ow.  3. 
duNild,  from  and  after  the  5th  day  of  July  1 795,  cease  and  ^*  ^ 
determine,  and  be  no  longer  paid  or  payable.  By  the  2d 
Mcdon  of  the  act  it  is  declared  that  the  duty  thereby  imposed 
diall  not  extend,  or  be  construed  to  extend,  to  insurances  on 
foes  or  insurances  from  losses  by  fire. 

**  F<Mr  every  skin,  or  piece  of  vellum  or  parchment,  or  sheet  Section  i. 
**  of  paper,  on  which  any  insurance  upon  any  ship  or  ships, 
"  goods  or  merchandize,  or  upon  any  other  property,  or  in- 
^  terest  whereon  insurances  may  lawfully  be  made,  shall  be 
^  engrossed,  written  or  printed,  the  stamp  duties  following   . 
**  upon  the  sums  insured ;  that  is  to  say.  Where  the  sum  to 
^  be  insured  shall  amount  to  one  hundred  pounds  a  stamp  ^ 
**  duty  of  two  shillings  and  sixpence,  and  so  progressively  for 
^  every  som  of  one  hundred  pounds  insured ;  and  where  the 
^  wm  to  be  iiDunired  shall  not  amount  to  one  hundred  pounds, 
^  a  like  stamp  dnty  of  two  shiUmgs  and  sisqpence;  and  where 

"  the 
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<<  the  sum  to  be  insured  shall  exceed  one  hundred  pounds,  or 
<'  any  progressive  sums  of  one  hundred  pounds  each,  by  any 
^  fractional  part  of  one  hundred  pounds,  a  like  stamp  du^ 
^^  of  two  shillings  and  sixpence  for  each  fractional  part  of 
one  hundred  pounds:  And  that  upon  all  and  every  in- 
surances or  insurance^  nfhere  the  premium,  or  consideration 
*^  in  the  name  of  a  premium,  actually  and  bondjUe  paid, 
given,  or  contracted  for,  shall  not  exceed  the  rate  of  tea 
shillings,  there  shall  be  paid  the  following  duties ;  (that  is 
to  say,)  where  the  sum  so  to  be  insured  shall  amount  to  one 
^^  hundred  pounds,  a  stamp  duty  of  one  shilling  and  three- 
^^  pence,  and  so  progressively  for  every  sum  of  one  hundred 
^^  pounds  so  insured;  and  where  the  sum  so  to  be  insured  shall 
not  amount  to  ope  hundred  pounds,  a  like  stamp  duty  of 
one  shilling  and  three-pence ;  and  where  the  sum  so  to  be 
*^  insured  shall  exceed  one  hundred  pounds,  or  any  pro* 
«  gressive  sums  of  one  hundred  pounds  each,  by  any  Jrae^ 
tional  part  of  one  hundred  pounds,  a  like  stamp  duty  of 
one  shilling  and  three-pence  for  such  fractional  part  of  one 
^^  hundred  pounds ;  which  several  duties  shall  be  payable  and 
<^  paid  by  the  assured  in  such  assurances  respectively." 

Sectioa  4.  <<  Provided  always,  and  be  it  further  enacted,  That  upon 
<<  all  and  every  such  insurances  or  insurance,  where  the  pne* 
<<  mium,  or  consideration  in  the  nature  of  a  premium,  actually 
<«  and  btm&Jide  paid,  given,  or  contracted  for,  shall  not  ex* 
<<  ceed  the  rate  of  ten  shillings  jper  centrum  on  the  sum  insure^ 
^^  it  shall  be  lawful,  in  all  cases  where  the  sum  insured  shall 
^^  amount  to  two  hundred  pounds  or  upwards,  to  use  stamps 
^^  of  two  sliillings  and  sixpence  for  every  two  hundred  pounds, 
<^  of  the  sum  insured,  instead  of  stamps  of  one  diiUing  and 
^^  three-pence  for  every  one  hundred  pounds  of  the  like  sums 
*'  so  insured." 

Section  II.  ^^  And  be  it  further  enacted  by  the  authority  aforesaid, 
^<  That  every  contract  or  agreemejit  which  shall  be  made  or 
<^  entered  into  for  any  insurance,  in  req)ect  whereof  any  duty 
is  by  this  act  made  payable,  shall  be  engrossed,  printed,  or 
written^  and  shall  be  deemed  and  called,  A  Poh'cy  of  In^ 
**  surofice ;  and  that  the  premium,  or  consideratioa  in  the 
**  nature  of  a  premium,  paid,  given,  or  contracted  for,  upon 

"  such 
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^  soch  insurance,  and  the  particular  risque  or  adventure  in* 
^  nred  againstf  together  with  the  names  of  the  subscribers 
M  and  nnderwritersi  and  sums  insured,  shall  be  respectively 
^  expressed  or  spedfied  in  or  upon  such  policy,  and  in  de- 
<>  fiuk  thereof  every  such  insurance  shall  be  null  and  void 
^  to  all  intents  and  purposes  whatever/'  (a) 


«  And  be  it  farther  enacted  by  the  authority  aforesaid,  section 
^  That  no  policy  of  insurance  upon  any  ship,  or  upon  any 
*^  diare  or  interest  therein,  shall  be  made  for  any  certain  term 
^  longer  than  twelve  calendar  months ;  and  every  policy 
^  which  shall  be  made  for  any  longer  term  shall  be  null  and 
^  void  to  all  intents  and  purposes." 


12. 


Tie  loth  section  of  the  statute  provides  for  an  allowance  to  Saciion  lo. 
be  made  under  certain  circumstances  by  the  commissioners, 
where  the  sums  insiured  on  homeward  voyages  shall  be  found 
to  exceed  the  interest  of  the  assured. 


The  13th  section  provides  that  nothing  contained  in  the  Section  ij. 
act  shall  prohibit  the  making  of  any  alteration  which  may 
Itwfiilly  be  made  in  the  terms  or  conditions  of  any  policy  of 
iosonuiee^  duly  stamped  as  aforesaid,  after  the  same  diall 
bare  been  underwritten,  or  to  require  any  additional  stamp 
dvtjr  by  reason  of  such  alteration,  so  that  such  alteration  be 
made  before  notice  of  the  determination  of  the  risk  originally 
iiMiredy  and  the  premium  or  consideration  originally  paid  or 

(«)  Im  a  late  case  it  appeared  to  be  usual  for  the  underwriters  at  Uoy^t  Rogtrs  ▼• 
Cofta  House,  to  put  down  upon  a  slip  of  paper  all  the  risks  they  had  ^'p*^**/*^ 
in  die  course  of  the  day :  and  one  of  the  special  jury  said,  they  jialxenn "^ 
the  party  as  bound  by  that  slip,  thou^  he  never  si^ed  a  i8oa 

But  Lord  Kenyan  said,  that  whatever  obligation  there  mi^t  be  in 
hoBoor  and  good  faith,  he  certainly  would  not  be  bound  in  law,  for  in 
order  to  enforce  the  claim  of  the  assured  in  a  court  of  justice,  he  must 
^tainot  %  ttamped  p<diey. 

Aad  ia  a  still  later  case,  the  defendant  being  desirous  of  shewing  that  Marsden  v, 
audMr  onderwriter  had  subscribed  the  slip  first,  although  the  defendant's  ^^^^i  ^ 
MBia  appeared  first  on  the  policy :  Lord  EUenborough  held  at  the  trial,  ^f^^lL 
sod  the  Court  afterwards  concurred  with  him,  that  the  slip  not  bdi^ 
imped  could  not  be  received  in  evidence,  to  contradict  the  written 
coBtract  between  the  parties. 

contracted 
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contracted  for^  shall  exceed  the  rate  of  los.per  cent,  on  the 
sum  insured,  and  so  that  the  thing  insured  shall  remain  dM 
property  of  the  same  person  or  persons,  and  so  that  such  al- 
teration shall  not  prolong  the  term  inspired  beyond  the  period 
allowed  by  this  act,  (see  sect.  12.)  and  so  that  no  additional 
or  further  sum  shall  be  insured  by  reason  or  means  of  sncS 
alteration,  (a) 

Two  cases  have  recently  occurred  on  this  clause  of  tlie 
stamp  act.  .In  the  first,  Kensingttm  v.  Inglis  and  another  in 
error  from  the  Court  of  C.  P.  8  Easfs  Bep.  p.  273.  goodt 
and  specie  had  been  insured  on  ship  or  ships,  which  shoold 
sail  between  the  first  of  October  1 799  and  the  first  of  Jime 
1800;  a  memorandum  written  on  the  policy  on  the  nth  of 
June  1800,  extending  the  time  of  sailing  to  the  ist  o(  Augtid 
1800,  does  not  require  a  new  stamp,  such  alteration  beii^ 
protected  by  the  T3th  sect,  of  the  35  Geo.  3.  c  63.:  for  al- 
though the  first  of  June  was  passed  at  the  time  when  the 
alteration  was  made,  the  Court  of  K.  B.  unanimously  hdd^ 
that  the  words,  *^  so  that  the  alteration  be  made  before  the 
^<  determination  of  the  risk  originally  insured,"  meant  such  a 
detennination  of  it,  as  is  occasioned  by  the  loss  or  safe  arrival 
of  the  thing  insured,  or  by  the  final  end  and  conclusion  of 
the  voyage,  and  there  was  no  new  subject  of  insurance  intro- 
duced by  the  alteration. 


Ridsdale  v. 
Sheddon, 
4  Catnpb. 
107. 


Robinson  v. 
Touray, 
X  M.&S. 
217. 
Samell  v. 

S  Taunt. 

359.  M«i. 
s  Muih. 


But  in  the  other  case,  decided  in  the  subsequent  term,  HiU 
V.  Patten^  8  East's  Rep,  p.  373.,  an  action  was  brought  on  an 
insurance  on  skip  and  goods  on  a  voyage  on  the  Southern 
whale  fishery,  an  alteration,  by  consent,  after  the  ship 


(a)  A  policy  containing  a  warranty  that  the  ship  shall  sail  on  or  before  a 
given  day,  may  be  altered  pending  the  risk,  by  a  memorandum  cancetKog 
the  warranty,  without  a  fresh  stamp.  Huf>f>ard  v.  Jackton^  4  7\naiL  167. 
is  to  the  same  effect,  and  also  that  altering  the  mark  on  goods  requires  no 
new  stamp. 

'  So  a  mistake  made  by  the  agent  in  declaring  the  interest  in  the  margin 
of  the  policy  to  be  on  a  ship  by  a  wrong  name,  may  be  rectified  without  a 
fi'esh  stamp. 

If  the  declaration  of  interest  in  a  policy  of  insurance  be  alto«d  by 
striking  out  the  words  on  thUp^  and  inserting  the  words  *'  on  goods  as  mieresi 
mmf  appear f^  and  the  insured  really  have  no  interest  in  the  ship,  it  requires 
no  new  stamp. 

and 
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and  the  risk  attached,  having  been  made  from  an  insurance 
an  the  skip  and  outfit  to  an  insurance  on  ship  and  goods^  can- 
not be  made  without  a  new  stamp  the  subject-matter  being 
esentially  differ^t,  and  therefore  not  falling  within  the  13th 
sect  of  the  stamp  act  But  the  Court  said,  it  was  not  from 
their  decision  to  be  inferred  that  shifting  successive  cargoes 
on  board  the  same  ship,  as  in  the  African  and  other  trades 
OQt  and  home  may  not  properly  be  the  subject  of  insurance 
nnder  the  word  goods.  This  declaration  contained  but  one 
count,  namely,  upon  the  altered  policy ;  and  Mr.  Hill  haying 
become  a  bankrupt,  his  assignees  brought  another  action, 
stating  the  policy  as  in  its  unaltered  state ;  and  contended  that 
they  had  a  right  to  recover,  reading  the  policy  as  it  originally 
sUxxL  But  the  alteration  being  inserted  in  the  body  of  the 
poiicj.  Lord  EUenborough  held  that  the  alteration  subsequent 
to  the  CHiginal  subscription  to  the  policy  rendered  it  void,  not 
being  re-stamped,  and  the  Court,  after  much  argument,  upon 
a  motion  for  a  new  trial,  confSrmed  His  Lordship's  opinion. 
The  name  of  the  cause  was  French  v.  Paton^  East.  Term, 
48  6.  3.  See  I  Campb.  Nisi  Priusj  p.  72.,  and  9  Eastj  351. 
Cok  T.  Parkin^  12  Eastf  471.,  and  Langhom  v.  Cdogan, 
4  TasaU.  330. 

By  this  section,  a  penalty  of  500/.  is  imposed  both  on  the  Section  15. 
persons  procuring,  and  the  brokers  effecting  insurances  on 
policies  not  duly  stamped ;  and  the  latter  can  neither  demand  Section  x6. 
tfceir  brokerage,  nor  the  money  expended  for  premiums;  and 
bjr  the   17th    section,     eveiy   underwriter   subscribing  such 
iH^ial  policy  is  also  liable  to  a  like  penalty  of  500/. 

By  a  subsequent  statute,  engrafted  upon  the  14th  section  of  ^S  G.  3. 
the  preceding  act,  additional  duties  are  imposed;  ifthcsepa-  schedule 
nte  interests  of  two  or  more  distinct  persons  shall  be  insured  ^^^^  ^ 

Astunncs. 

bjr  one  policy  or  instrument,  a  duty  shall  be  charged  thereon 
in  respect  of  each  and  every  fractional  part  of  100/.  as  well  as 
in  respect  of  every  ftiU  sum  of  1 00/.  which  shall  be  thereby 
insured  upon  any  separate  and  distinct  interest. 

And  in  a  case,  where  it  appeared  there  was  no  fraud,  the  ^PP  ^« 

Court  were  obliged  reluctantly  to  come  to  the  conclusion,  that  15  East, 

if  several  interests  included  fractional  parts  of  loo/.  which  in-  ^'* 

terests 
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terests  were  afterwards  declared  and  indorsed  on  the  policy, 
such  policy  cannot  (by  virtue  of  sect.  i4.of  tbe35  G.  3.  c  63*] 
be  given  in  evidence^  nor  is  available  in  law  to  any  extent 
unless  stamped  with  a  stamp  of  sufficient  value  to  cover  all 
such  fractional  parts,  though  it  were  sufficient  to  cover  the 
entire  sum  insured. 

Ord.  of  By  the  ordhiances  of  France  and  other  maritime  countries, 

art.  69  *  Tit.  all  policies  of  insurance  must  be  registered ;  but  no  such  regu- 
Asfurince.    lation  prevails  in  England^  either  by  law,  or  in  practice. 


(  «  ) 


CHAPTER  n. 
Of  the  Construction  of  Ike  Policy. 

A  POLICY  of  insurance,  being  a  contract  of  indemnity^ 
^and  being  only  considered  as  a  simple  contract,  must 
fimjB  be  construed,-  as  nearly  t»  possible^  according  to  the 
itodon  of  the  contracting  parties;  and  ilot  according  to  the 
strict  and  literal  meaning  of  the  words.  The  mercantile  law,  x  Burr.  u7» 
iathis  reqpect,  is  the  same  in  every  part  of  the  world;  for  ^^««"»Nbfc 
fnok  the  same  premises^  the  soimd  conclusions  of  reason  and 
jntiee  must  ev^  be  the  same  (a).  Thus  as  the  benefit  of  the 
innred,  and  the  advancement  of  trade,  are  the  great  objects 
rfinnifance,  policies  are  to  be  construed  largely,  in  order  to 
ittun  those  ends ;  for  it  would  be  absurd  to  suppose  that  when 
^  end  is  insured,  the  ordinary  and  usual  means  of  attaining 
it  can  possibly  be  excluded;  whatever,  therefore,  is  done,  by 
AenMster  of  die  ship,  in  the  usual  course,  necessarily,  et  ex 
jtttcottsdj  although  a  loss  happen  thereon,  the  underwriter  z  Burr.  348 
Adl  be  answerable. 

But  in  the  construction  of  policies,  no  rule  has  been  more 
fieqneDtly  followed  than  the  usage  of  trade,  with  respect  to 
kparticalar  voyages  or  risks  to  which  the  policy  relates : 
4  in  the  cases  about  to  be  quoted  in  support  of  these  prin- 
Ifb,  it  will  be  found,  that  the  learned  judges  have  always 
cilledm  the  usage'of  trader  as  otie  of  the  grounds  upon  whidi 
fc  OMistniction  tarns. 

(1)1116  luMity  of  die  vdMlerwriter  is  not  restricted  to  the  nngle  amoum 
^  Ibmbicripdoiiy  but  he  may  be  nibject  either  to  several  average  losses, 
*to  «  aven^  and  total  loss,  or  to  money  expended,  or  labour  bestowed 
tet  the  defence,  safeguard,  and  recovery  of  the  ship,  to  a  much  greater 
tfaao  die  mbscrlptioii.    See  Chefiinmd  v.  Ptatum^  4  Tthad.  367. 
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In  stating  the  different  cases  upon  this  sul:gect,  as  the  point 
is  nearly  the  same  in  all,  the  order  of  time,  in  which  thej 
were  determined,  is  that  which  will  be  pursued,  in  order  to 
prevent  confusion, 

Anony.  Tlie  first  to  be  mentioned  is  an  anonymous  case  in  the  tim« 

Skkn.  243.  oi.  James  the  Second ;  but  it  is  fi-om  a  reporter  of  very  good 
authority.  A  policy  of  insurance  shall  be  construed  to  run 
until  the  ship  shall  have  ended,  and  be  discharged  of  her 
voyage;  for  arrival  at  the  port  to  which  she  was  bound  is  not 
a  discharge  tiU  she  is  unloaded:  and  it  was  so  adjudged  by  the 
whole  court  upon  a  demurrer. 

But  although  this  construction  may  be  perfectly  right,  when 
the  policy  is  general  firom  A.  to  B,  yet  if  it  contain  the  wards 
usually  inserted,  ^^  and  till  the  ship  shall  have  moored  at  anchor 
<<  twenty-four  hours  in  good  safety^  the  underwriter  is  not 
liable  for  any  loss,  arising  from  seizure  after  she  has  been 
twenty-four  hours  in  port ;  though  such  seizure  was  in  conse- 
quence of  an  act  of  barratry  of  the  master  during  the  xxnfoge^ 
for  if  it  were  extended  beyond  the  time  limited  in  the  pbUqr, 
it  would  be  impossible  to  lay  down  any  fixed  rule,  and  aU 
would  be  uncertainty  and  confusion. 


Lockyer 
and  others 
V.  Offley, 
I  Term 
Reports, 
p.  lil. 


This  was  decided  in  an  action  on  a  policy  of  insurance  00 
the  ship  Hope  from  Hamburgh  to  London^  subscribed  by  the 
defendant  for  two  hundred  pounds,  at  one  guinea  per  cetnL 
At  the  trial  before  Mr.  Justice  BuUer,  at  Gmldhallj  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court,  upon  the  following  case :  that  the  plaintifis  were  11^ 
terestcd  in  the  ship  to  the  amount  of  the  sum  insured.  That 
in  the  course  of  the  voyage  the  master  committed  barratrjr, 
by  smuggling  on  his  own  account,  by  hovering,  and  running 
brandy  on  shore  in  casks  under  sixty  gallons.  That  on  thfi 
first  of  September  1 785,  the  ship  arrived  in  safety  at  her  mooT'. 
ings  in  the  river  Thames^  and  remained  there  in  safety  till  the 
twenty'Seventh  of  the  said  month  of  September^  when  she  wai 
seized  by  the  revenue  officers  for  the  smuggling  before  stated 
That  about  three  weeks  after  the  seizure,  the  plaintiflb  in- 
formed the  underwriters  thereof;  and  that  they  would  hold 
them  liable  on  the  policy.    That  on  the  twentieth  of  October^ 

4*  Che 


Chap.  H.]  OP  THE  POLICY.  51 

the  plaintifls  presented  a  petition  to  the  commissioners  of  Mis 
Majes^s  customs,  in  which   they  imputed  all  the  blame 
(which  was  certainly  the  truth)  to  the  captain,  and  praying 
that  their  vessel  might  be  restored,  on  paying  something  to 
the  seizing  officer.     The  answer  was,  ^^  that  the  prosecution 
^  must  proceed,  as  the  ship  had  been  guilty  of  a  gross  viola^ 
*^  tion  of  the  laws,  but  that  the  owners  should  be  at  liberty 
^  to  compound,  according  to  the  rules  of  the  Elxchequer.'' 
That  the  ship  was  appraised  at  the  sum  of  three  hundred  and 
brty-five  pounds,  and  by  the  course  of  the  court  of  Ex- 
diequer,  the  ship  would  have  been  restored  to  the  plaintifK, 
opoQ  the  payment  of  two  hundred  and  thirty  pounds,  besides 
costs  tipd  charges,  which  would  altogether  have  amounted  to 
three  hundred  and  twenty-nine  pounds  nine  shillings  and 
Kren-pence.     That  in  November  a  notice  was  indorsed  on  the 
policy,  binding  the  underwriters  for  all  costs  and  charges  ex- 
pended about  the  recovery  of  the  ship.     That  this  was  shewn 
to  the  underwriters,  who  refused  to  subscribe  it. 

This  case  was  fully  argued  in  the  absence  of  Lord  Mans^ 
fdi^  and  the  Court  having  tak^^n  time  to  deliberate,  Mr. 
Justice  WiUes  pronounced  their  unanimous  opinion.  ^<  There 
**  is  no  doubt  in  this  case  but  that  the  master  was  guilty  of 
^  barratry,  by  smuggling  on  his  own  account,  without  the 
"  privity  of  his  owners.  Many  definitions  of  barratry  are  to 
^  be  feond  in  the  books,  but  perhaps  this  general  one  may 

*  oomprdiend  almost  all  the  cases :  barratry  is  every  specif 
^  of  fraud  or  knavery  in  the  master  of  the  ship,  by  which  the 

*  bei^ters  or  owners  are  injured;  and  in  this  light  a  cri- 
'  nunal  or  wilful  deviation  is  barratry,  if  it  be  without  their 
^  coiiMnt.  The  general  question  here  is,  whether,  as  the 
"  kMB,  which  was  occasioned  by  the  barratry  of  the  master, 
^  fid  not  ^happen  during  the  continuance  of  the  voyage^  the 
«  iuorers  are  liable?  I  must  own  this  appears  to  me  to  be  a 
^  DO? d  ^estioD)  and  not  to  have  been  decided  by  any  former 
^  detemdiiations.    Difficulties  occur  on  both  sides  in  laying 

*  down  any  rule*  The  first  thing  to  be  observed  is,  that  the 
'  poB^  ^the  terms  of  it,  is  an  undertaking  yb^*  a  limited 
^  Hmej  daring  the  voyage  from  Hamburgh  to  London,  till 
^  Ife  sJbp  hoi  moored  fmentjf^Jbur  hours  in  safety ;  and  the 

*  dap  vros  not  actualfy  seized  till  near  a  month  afterwards. 

E  2  "  But 
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^  But  it  haa  been  said^  that  under  the  24th  of  George  the 
<<  Third,  chap.  47.  and  the  excise  law»,  the  iorf'eiture  air 
<<  taches  the  moment  the  act  is  done,  and  that  the  barvatry 
*<  was  committed  during  the  voyage.  It  may  be  so  as  to  some 
^<  purposes,,  as  to  prevent  intermediate  alterations  or  incum* 
^*  brances ;  but  I  think  the  actual  property  is  not  altered  tik 
<<  qfter  the  seizure^  though  it  may  be  beibre  condemnation.  ] 
*<  will  put  this  case :  suppose,  before  tlie  seizure  of  the  ship 
^  she  had  gone  another  voyage,  and  on  her  retujcn  had  bed 
<<  seized,  would  the  crown  be  entitled  to  aa  account  of  hai 
<<  earnings,  after  deducting  the  expences  of  the  outfit?  siudg 
<<  not.  Till  the  seizure  it  was  not  certain  that  the  officers  oi 
<<  the  crown  knew  of  the  illicit  trade  carried  on  by  |)m 
^  master^  or  whether  thi  y  would  take  advant^^e  of  the  Som 
**  feiture.  It  would  be  a  dangerous  doctrine  to  lay  down, 
<<  that  the  insurers  should,  in  all  cases,  be  liable  to  r«aooU 
**  consequential  damages*  This  htis  been  compared  ta  1 
**  death's  wound  received  during  the  voyage,  which  subjedai 
£as(cr,  <<  the  ship  to  a  subsequent  loss.  To  this  point  the  case  o 
b!r.  ^  ^*  Mfsretonyy.  Dutdap  seems  very  materials  That  was  an  in* 
<<  sarance  on  a  ship  for  six;  months;  and  tliree  days  befijn 
**  the  expiration  of  the  time  she  received  her  death's  wouad 
<*  but  by  pumping  was  kept  afloat  till  three  days  after  di< 
*<  time :  there  the  verdict,  under  the  direction  of  Lord  MofiB 
^^  Jield^  was  given  for  the  insurer :  and  it  was  afterwards  coo 
^*  firmed  by  the  Court.  I  will  put  another  case :  suppose  « 
*'  insurance  upon  a  man's  life  for  a  year,  and  some  short  twn 
**  before  the  expiration  of  the  term  he  receives  a  morCa 
*^  wound,  of  which  he  dies  after  the  year,  the  insurer  wotth 
VWe  poit,  «  not  be  liable.  The  case  of  Vallrjo  v.  Wheeler  was  cited  foi 
^<  the  plaintiff,  but  that  does  not  conclude  this  quesdoa^  fix 
^*  there  the  ship  was  lost  during  the  voyage.  It  was  abi 
<<  argued,  that  this  ship,  even  in  the  hands  of  a.  fHir  piip 
^*  chaser,  would  be  liable  to  the  forfeiture.  I  do  not  know 
^^  that  it  ever  has  been  so  decided  ;  it  may  depend  on  cineonH 
^*  stances,  such  as  length  of  possession,  laches  in  seizin|5.  01 
^*  other  matters.  But  suppose  the  law  to  be  so,  it  does^aol 
**  follow  from  thence,  that  though  the  ship  is  ahom/sHable  fti 
^*  confiscation^  that  the  insurer,  at  any  iiistance:  of  timc^  il 
^'  answerable  for  the  loss,  under  a  limited  undertaking4  And 
*^  this  brings  me  to  that  part  of  the  caast  wbidh  wd^  moil 

«  with 
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^  with  the  Court,  in  favour  of  the  defendant,  and  to  which  it 
**  does  not  appear  to  ns  that  any  satisfactory  answer  has  been 
^  giFen.  It  was  agreed  in  the  argument,  that  the  custom^ 
^  boose  officers  might  seize  for  the  forfeiture  within  three 
^  years  sAer  the  fact  committed  ;  and  that  the  attorney-ge- 
^  neral  might  file  an  information  at  any  time  whilst  the  ship 
*^  was  in  being.  Is  the  insurer  during  all  this  time  to  con- 
^  tinue  liable  ?  Suppose  the  ship  had  gone  several  voyages 
**  afterwards ;  and  suppose  a  partial  loss  paid,  and  the  un- 
^  derwriter's  name  struck  off,  shall  an  action  be  afterwards 
^brought  upon  the  policy?  His  accounts  conid  never  be 
^  settled,  nor  could  he  be  finally  discharged,  whilst  the  ship 
'^  was  in  existence ;  such  a  position  would  be  monstrous,  and 
^  attended  with  infinite  inconvenience.  There  must  be  some 
^  certain  and  reasonable  limitation  in  point  of  time  laid  down 

*  by  the  Court,  when  the  insurer  shall  be  released  from  his 
^  engagement*  If  he  be  liable  for  a  month,  he  may  be  for  a 
**  year,  and  so  on.     We  all  think  that  the  law  of  insurances 

*  would  be  left  unsettled,  and  in  much  confusion,  if  any 
^  other  time  were  allowed  than  that  prescribed  by  the  policy, 

*  namely,  the  continuance  of  the  voyage^  and  the  ship's  mooring 
^  tmefUy^owr  hours  in  safety.** — Judgment  for  the  defendant. 

In  an  action  upon  a  policy  of  insurance  by  the  defendant  at  Lethuiier> 
UmdoHj  insuring  a  ship  from  thence  to  the  East  Indies,  war-  ^g*^' 
mBted  to  depart  with  convoy,  the  declaration  shewed,  that  the  See  also 
tap  went  from  London  to  the  Downs,  and  from  thence  with  ^^^^  ^ 
eonvoy,  and  was  lost.     After  a  frivolous  plea  and  demurrer,  4  Ctmpb. 
ihe  case  stood  upon  the  declaration,  and  it  was  objected,  that    ^' 
diere  was  a  departure  without  convoy.     But  by  the  court,  the 
danae^  ^  warranted  to  depart  with  convoy,"  must  be  construed 
•eoording  to  the  usage  among  merchants,  that  is,  from  such 
flace  where  convoys  are  to  be  had,  as  the  Dowfis. 


tt  istrue^  Lord  Chief  Justice  HoU  differed  from  the  rest  of  see  Gordon 

the  Court,  bebig  of  opinion  that  it  was  no  part  of  the  law  of  ^^^'**^* 

nerdiants  to  take  convoy  in  the  Downs.     His  loitlship's  opi^ 

lion,  however,  although  it  is  one  ot  the  first  Kgal  authorities, 

is  certainly  contradicttd  by  practice,  it  being  almost  the  inva^ 

iiri>le  custom  fisr  the  convoy  to  meet  the  merchant  ships  only 

nilfeie  Donnu 

£  9  Case 
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Bond  ▼.  Case  upon  a  policy  of  insurance,  which  was  to  insure  the 

^SaJk  ^45.  ff^^^^  galley  in  a  voyage  from  Bremen  to  the  port  of  Zxm- 
don^  warranted  to  depart  with  convoy.  The  case  was,  the 
galley  set  sail  from  Bremen^  under  convoy  of  a  Dutch  man  of 
war  to  the  Elbe^  where  they  were  joined  by  two  other  Dutch 
men  of  war,  and  several  Dutch  and  English  merchant  ships, 
whence  they  sailed  to  the  Texel,  where  they  found  a  squadron 
of  English  men  of  war  and  an  admiral.  After  a  stay  of  nine 
weeks,  they  set  sail  from  the  Tea:el :  the  galley  was  separated 
in  a  storm,  taken  by  a  French  privateer,  and  retaken  by  a 
Dutch  privateer,  and  paid  eighty  pounds  salvage.  It  was 
ruled  by  HoU  Chief  Justice,  that  the  voyage  ought  to  be  ae- 
cording  to  usage^  and  that  their  going  to  the  Elbe^  though 
out  of  the  way,  was  no  deviation ;  for  till  after  the  year  1 703, 
(prior  to  which  time  this  policy  was  made,)  there  was  no  con* 
voy  for  ships  directly  from  Bremen  to  London. — Verdict  for 
the  plaintiil*. 

Waples  V.  The  ship  Success  was  insured  "  at  and  from  Leghorn  to  the 

a  Soil  "  P^'^  of  London,  and  till  there  moored  tvienty-four  hours  in 

1143.  «  good  safety^     She  arrived  the  8th  of  July  at  Fresh  Whairf 

and  moored,  but  was  the  same  day  served  with  an  order  to  go 
back  to  the  Hope^  to  perform  a  fourteen  days'  quarantine. 
The  men  upon  tliis  deserted  her,  and  on  the  12th  of  the 
month  the  captain  applied  to  be  excused  going  back,  which 
petition  was  adjourned  to  tlie  twenty-eighth,  when  the  regency 
ordered  her  back ;  and  on  the  thirtieth  she  went  back,  per- 
formed the  quarantine,  and  then  sent  up  for  orders  to  air  the 
goods;  but  before  she  returned,  the  ship  was  burnt  on  the 
twenty-third  of  August y  and  now  the  question  was,  whether 
the  insurer  was  liable  ? 

Lord  Chief  Justice  Lee  ruled,  that  though  the  ship  was  so 
long  at  her  moorings,  yet  she  could  not  be  said  to  be  there  in 
good  safety^  which  must  mean  the  opportunity  of  unloading 
and  discharging;  whereas  here  she  was  arrested  within  the 
twenty-four  hours,  and  the  hands  having  deserted,  and  the 
regency  taken  time  to  consider  the  petition,  there  was  no 
default  in  tlie  master  or  owners :  and  it  was  proved,  that  tiU 
the  fourteen  days  were  expired,  no  application  could  be  made 
to  air  the  goods;  whereupon  the  jury  found  for  the  plaintiff 

So 


Chafw  no  OF  THE  POLICY.  si 

So  where  the  ship  Hercules  was  insured  from  Bilboa  to  Mmett  v. 
Bouen,  and  till  24  hours  moored  in  safety  there.     The  ship  p^l^^^;,. 
anived,  an  embargo  having  been  previously  laid  on  all  English  s>^  »^^ 
vessds  in  that  port.     The  captain  went  on  shore  the  day  he     *  ^^   '^' 
arrived,  and  the  next  day  the  embargo  was  laid  on  his  ship. 
He  was  afterwards  permitted  to  land  his  cargo^  which  he  de- 
livered to  his  consignees,  but  the  ship  was  detained  as  a  prizej 
and  the  captain  and  crew  allowed  subsistence  as  prisoners  of 
war,  firom  the  time  of  their  arrival. 

Lord  Kemfon*-^^^  She  was  as  much  within  the  power  of 
the  enemy,  as  if  a  guard  had  been  put  on  board  the  moment 
she  arrived.  She  could  not  be  said  to  be  24  hours,  or  a 
minute^  moored  in  safety^  so  &r  as  relates  to  these  plaintilSs, 
ibr  immediately  on  her  entering  the  port,  she  was  to  all  in- 
tents and  purposes  aqptured  by  the  French/* — ^Verdict  for  the 
ldbintifl&. 

Immediatebf  upon  the  arrival  of  a  ship  at  Biga^  her  papers  Homevcr 
were  takeo,  and  hatches  sealed  down,  by  order  of  government,  ^^^^ 
dll  her  papers  could  be  sent  to  Si.  Petersburg  to  be  examined ;  46. 
after  which,  ship,  ^r.  were  condemned  for  carrying  simulated 
papers,  the  court  held,  this  vessel  could  not  be  said  to  be  moored 
in  good  safety,  and  the  underwriters  would  have  been  liable ; 
but  as  the  assured  carried  simulated  papers  without  leave,  the 
could  not  recover. 


But  where  a  ship  had  arrived  at  the  wharf,  where  she  in-  ^°P"^ 
*   ^  to  unload,  on  the  1 2th  of  January^  and  was  laid  on  at  <;uadh.  * 
tbe  outside  of  the  tier,  there  being  no  room  to  lay  her  in  the  ■^*'  ^'"'* 
inside;  where  the  sails  were  unbent,  topmasts  struck,  three 
anchors  out,  and  she  was  also  lashed  to  another  ship,  and  so 
ocNitinued  till  the  19th,  when  several  ships  and  a  quantity  of 
ioe  drore  athwart  her  stem,  forced  her  adrift,  and  she  was 
mhaSiy  lost:  Lord  Kenyon  was  of  opinion,  that  she  was  com- 
plecdy  moored  upon  the  12th,  and  as  the  accident  did  not 
hai^ien  till  above  24  hours  after  that  time,  the  plaintiff  was 
noosoited. 

In  an  insurance  nipaafreight^  if  an  accident  happens  to  the 
afaip  be&ire  any  goods  are  put  cm  board,  which  prevents  her 

£  4  from 
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from  sailing}  the  ipj^ed  ou  the  policy  cannot  i:ecover  the 
freight,  which  jbe  iFo.uld  have  begun  to  earn,  if  the  goods  bad 
been  shipped*    The  cjyrcumstaoces  oi  the  case  were  these : 

-Toiige  ▼.  The  plaintiff  insured  on  ship  andjreight  at  and  from  J(i^ 

^^^  maica  to  Bristol.  ^  etorgo  was  ready  to  put  on  board ;  but  the 
i%si'  ship  being  careeiiing*   in   order  for  the  voyage,    a  suddm 

tempest  aros^  and  she  and  many  others  were  lost.  The  ijj^ 
ging  and  parts  of  her  were  recovered  and  sold,  and  the  de- 
fendant paid  into  court  as  much  as,  upon  an  average,  he  was 
liable  to  for  the  lofis  of  the  ship :  but  the  plaintiff  insisted  to 
be  allowed  si|L  hundred  pounds  for  the  frejglit  die  ship  xtxmU 
have  earned  in  the  vpyage,  if  the  accident  had  not  happened. 
But  as  the  goods  were  not  actually /on  board,  so  as  to  make  the 
plaintiff's  right  JU>  freight  c^o^mence ;  Lord  Chief  .justice  Lee 
held,  he  could  not  be  allowed  it,  and  he  was  aonsuitec}. 

But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo 

be  on  board  ^hem  such  accident  happens,  the  rest  being  ready 

to  be  shipped,  the  insured  may  recover  to  the  whole  amoupl. 

'  Montgo-      This  was  so  decided  in  an  action  brought  by  the  assured  oo 

fl^Bton,      A  policy  on  freight,  valued  at  fifteen  hu^idred  pounds :  In  &Gt 

^61*""  ^    ^^^y  ^^^  hundred  pounds  worth  of  freight  was  on  boan}t 

when  the  ship  was  driven  from  her  moorings  and  lost;  bot 

goods  to  the  amount  of  the  rest  of  the  freight  were  reac^  to 

be  shipped,  and  were  lying  on  the  quay  for  that  purpufift  at 

the  time. 

Lord  Kaiyon  Chief  Justice,  before  whom  the  cause  was 
tried,  told  the  jury,  that  the  question  for  their  consideradon 
was,  whether  this  was  a  mere  colourable  insurauce  and  a 
gaiping  policy  ?  or  whether  it  was  a  bmid  Jide  transaction  ? 
if  the  latter,  the  assured  was  entitled  to  recover  for  the 
whole  value  in  the  policy.  The  jury  found  the  whole  sum. 
The  defendant's  cotmsel  obtained  a  rule  for  a  new  trial,  which 
he  afterwards  abandoned,  the  Court  being  strongly  of  opinion 
against  him. 

Thompson  So  also  in  an  qp^  policy  on  freight,  at  and  from  London 
6 TelmR  ^^^  Teneriffe  to  oMf  qf  tiie  West  India  IsLandsj  (Jamaica  ex- 
478.       '  c^tedt]  the  undianpriters  were  held  liable  to  pay  the  jn^Fimffgj 

thou^ 
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though  the  ship  sailed  from  Ijondxm  in  ballast,  and  was  eap- 
tored  before  ber  arrival  at  Tenerifft,  where  the  cargo  was  to 
be  put  oD  board.     But  as  the  ship  wa«  under  a  chnrter-party 
to  iepa$^  out  qf  the  river  Thamet^  and  proceed  to   Tcneriffe^ 
wi^  there  to  load  and  receive  on  board  from  the  freighters  soo 
fipes  of  wine^  to  he  delivered  in  the  West  Indies^  for  the  freight 
tfwkich  500  pipes  thejreigkters  covenanted  to  pay  1 5^.  per  pipe  ; 
die  Court  held,  that  the  instant  the  ship  departetl  from  the 
Ihtmes^  the  contract  fer  frei^t  had  its  inception,  and  the 
j^aiutiff  was  entitled  'to  recover.     At  die  trial,  the  plaintiff 
had  obtained  a  verdict,  and  the  case  was  afterwards  brought 
beibre  the  Court  upon  a  motion  to  enter  a  nonsuit.     After  ar- 
gOBiait  at  the  bar. 

Lord  Ketiyon  said  —  <'  When  this  case  came  on  at  nisiprittSy 
I  thougfit  the  plaintiff  was  not  entitled  to  recover ;  because  I 
considered  it  as  similar  in  every  respect  to  that  of  Tongev. 
WattSf  and  had  it  been  so,  my  judgment  now  would  have 
gone  with  that  case.     But  this  case  depends  upon  its  own  pe- 
odiar  circumstances.     It  is  admitted,  that  if  this  contract  had 
m  inception,  that  the  right  to  freight  then  commenced,  and 
iIk  policy  attached.     Now  by  the  diarter-party  there  was  an 
JBoqition  of  the  contract,  by  the  departure  from  the  Thames  j 
be  the  covenant  in  the  charter-party  was  to  go  from  the 
port  <tf  Ijondan,     In  the  case  from  Strange^   the  inception  of 
the  contract  would  have  been  by  taking  the  goods  on  boards 
which  not  being  done,  the  insurance  did  not  attach.     In  the 
case  of  Montgomery  v.  Egginton^  there  was  an   incei)tion  of 
the  contract,  and  the  plaintiff  recovered.     The  case  in  Strange 
importantly  differs  from  this ;  but  I  am  now  completely^sa- 
tkfied,  though  the  case  is   new,  that  the  plaintiff  ought  to 
raeover/' 

Mr.  Justice  Grose.  —  ^  In  this  case  the  freight  begins  to  run 
in  eoDsequenoe  of  the  ship's  departure  from  London  i  the 
plaintiff  therefore  has  an  interest  in  the  voyage.  But  in 
Thiig^  V.  WattSj  the  voyage  was  not  begun,  nor  were  the 
goods  on  board." 

Mr.  Jnstioe  Lawrence.  —  <<  I  think  this  plaintiff  had  an  in- 
intemt:  fer  it  sterns  to  me  equally  as  strong  an 

interest 
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to  have  thought  that  the  doctrine  laid  down  in  Thompson  ▼• 
Taylor^  and  the  other  cases  of  that  description,  ought  iK>t  tt> 
be  extended.  But  wherever  there  has  been  no  contract,  the 
rule  in  the  old  case  of  Tof^e  v.  Watts  (ante  p.  56.)  must 
prevail. 

Forbw  iiid        TTius  in  an  action  on  a  policy  onfrei^t  of  the  ship  Chisnoick 

^ J'  Sit    ^  *"^  (torn  any  port  or  ports  of  Hayti  {St.'  Domingo)  to 

tingja'ter     Ltverjwol :  the  Cktswick  sailed  from  Liverpool^  and  arrived 

z8o8,  at  Hayti^  with  a  cargo  of  plaintifPs,  which  was  to  be  bartered 

X  Canph.      f^y  otjjgj.  goods  to  be  brought  back  to  Liverpool  in  the  ship. 

Part  of  th^  outward  cargo  was  bartered  for  55  bales  of  cotton^ 

which  were  put  on  board.     The  remainder  of  the  outward 

cargo  was  still  on  board  when  the  ship  was  lost  by  perils  of 

the  sea.     The  remaining  part  of  tiie  outward  cargo,  tbon^ 

damaged,  was  saved,  and  in  1 2  days  after  the  loss  of  the  ship^ 

was  exchanged  for  other  goods  the  produce  of  St,  Domingo^ 

'die  freight  of  which  would  have  been  of  larger  value  than  the 

«im  insured,  if  the  ship  had  not  been  lost.     The*  defendant 

settled  for  the  freight  of  the  55  bales,  without  prejudice  to  a 

fcrther  claim  for  loss  of  the  freight  of  the  homeward  cargo. 

This  case  on  the  part  of  the  plaintiff  was  compared  to  that  of 

Honicastle  v.  Suart  (ante  p.  58.)  and  much  pressed:     But 

Lord  EUenborough  was  more  disposed  to  doubt  the  autho- 
rity of  that  case  than  to  extend  it.  There^  however,  there 
was  one  charter-party  for  the  outward  and  homeward  voyage^ 
and  the  freight  was  entire.  That  is  the  only  gi'ound  upon 
which  the  decision  can  be  sustained.  Here  I  can  entertain  no 
doubt.  The  underwriter  does  not  insure  that  the  ship  shall  have 
a  freight,  but  only  that  the  owner  shall  be  indemnified  for  the 
loss  of  the  freight  of  goods  put  on  board.  What  goods  were 
on  board  when  the  ship  was  lost  ?  The  outward  goods.  T%n^ 
were  not  to  be  brought  home  on  freight :  they  were  to  be 
bartered  at  St,  Domingo.  They  were  the  means  by  which  the 
homeward  cargo  was  to  be  procured.  How  then  have  the 
plaintiffs  been  damnified  upon  the  subject-matter  of  this  in- 
surance? By  losing  the  freight  of  55  bales  of  cotton,  and  that 
ihey  have  been  already  paid  by  the  defendant.  Tlie  plaintiffii 
were  nonsuited. 

In 
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In  the  ensaiag  term,  the  Court  of  King's  Bench  refused  a  HUary, 
mle  to  shew  cause  why  this  nonsuit  should  not  be  set  aside.  '^' 
Lord  Ellenboraugh  on  that  occasion  said,  ^^  if  there  had  been 
**  a  bag  of  money  on  board  to  purchase  a  cargo  when  the  loas 
**  bippened,  would  this  have  been  freight;  and  whether  it 
^  waa  possible  to  draw  a  distmction  between  goods  to  be  bar* 
^  tered  fi>r  a  cargo  and  money  to  pay  for  one  ?"  The  otbes 
jgdgts  concurred,  and  expressed  an  cf)uik>n,  tiat  the  cases 
ajpoNL  Ms  subject  ought  ly.  no  means  to  receioe  am^  extension. 

The  same  case,  on  the  same  policy,  came  before  the  Court  Forbes  ▼. 
in  HUary  teem  l8i  i,  waa  iuUy  discussed  at  the  bar,  and  the  ^^^^ 
Cmsixi,   hsf  Lord  EUenborough^  delivered  a   very,  elaborate  3^3- 
jndgment,.  confinrmably.  to  what  is  said  above. 

But  where  a  ship  was  chartered  from  Liverpool  X/^  Jamaicoi^s  Davidson  ▼. 
there  to*  take  on  board  a  full  cargo  for  Liverpool^  at  the  cur-  ^^^^l 
aaot  rate  of  freight,  to  be  paid  at  one  month  from  the  dis^  3x3. 
daurga  of  her  cargo  at  Uverpoel^  and.  an  insurance  made  oft 
thei  homeward  freight,  the  ship  being  lost  at  Jamaica  when 
ibe  had  taken  in  a  part  of  the  homeward  freight^  and  the  rest 
iBStfiy  toibe  shipped,,  the^  Court  held  this  case  was  governed  bj 
Tkampson  v*  Tcu^lor  and  Homcastle  v.  Suart'f  and  quite  recooif 
cikable  with  Forbes  v.  AspinalL 


case  has.  akeady  been  mentioned  on  account  of  an*  Mocteuz 
aberation  made  in  the  policy  after  the  time  of  underwriting  \  v"^he^^^. 
k.abfiU  now,  however,:  be  consider6d>  wholly  independant  of  and  Comp. 
diaa  circumstaace.     It  waa  a  bill  filed  in  the  Court  of  Chan-  ''^^^,  ^ 


Tff  wbich  stated,,  that  the  ship  l^les^  late  in  the  East  India,  ^  ^^  SAS* 

Gampaoy's  service^  was»  in.  the  yeaa?  17  3.2,  at  Bengal^  at  which 

the  owmer  employed  L  fL  to  insure  the  ship  in  the  Zjon^ 

Assurance  Office^  for  five  hundred  pounds.     The  adven- 

Uune  thereon  was  to  commence  Jrom  her  arrixxd  at  Fort  Saint 

Gecrge^  and  thence  to  continue  till  the  said  ship  should  arrive 

in  London^  and  that  it  should  be  Liwfiil  for  the  said  ship,  in 

the  said  voyage,  to  stay  at  any  ports  or  places  without  pre- 

jpdioe^  and  that  the  ship  was^,  and  should  be  rated  at'  interest 

or  no  interest^    without  farther  account :    in  oonsideratioa 

wiieieof  £  H.  paid  fifteen  pounds  premium.     The  Eyles  came 

toJffosi  Saint  Qeorge  in  Fdrmnf  17339  ia  her  vrmr- to  Bag- 
lands 
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land ;  but  being  leaky,  and  in  a  very  bad  condition,  upon  the 
unanimous  advice  of  the  governor,  council,  commanders  of 
ships,  4*^.  she  sailed  to  Bengal  to  be  refitted,  and  after  being 
sheathed,  in  her  return  upon  her  homeward-bound  voyage^ 
she  struck  upon  the  Engilee  sands,  and  was  lost.  Evidence 
was  read  on  the  part  of  the  plaintiffs,  to  prove  that  Bengal 
was  the  most  proper  place  to  refit,  and  that  she  went  thither 
for  that  reason ;  that  this  was  a  voyage  of  necessity,  and  not 
a  trading  voyage^  for  she  took  nothing  on  board,  but  water, 
provision,  and  ballast 

Lord  Chancellor  Hardwicke. — "  As  to  the  question,  whether 
there  has  been  a  breach  ;  or,  in  other  terms,  a  loss,  within  the 
meaning  of  this  policy  ?  the  general  principles  laid  down  bj 
the  plaintiff's  counsel  are  right,  that  stress  of  weather,  and  the 
danger  of  proceeding  on  a  voyage,  when  a  ship  is  in  a  decayed 
condition,  are  to  be  considered.  In  such  a  case,  if  she  went 
to  the  nearest  place,  I  should  consider  it  equally  the  same  as 
if  she  had  been  repaired  at  the  very  place  from  which  the 
voyage  was  to  commence,  according  to  the  terms  of  the  policy, 
and  no  deviation.  It  is  a  very  material  circumstance,  that  the 
governor  ordered  the  lading  to  be  taken  out,  to  shew  the 
necessity  of  the  ship's  being  repaired,  but  tlicre  is  not  a  syl- 
lable of  proof  why  she  might  not  have  been  equally  well 
repaired  at  Fort  Saint  George.  There  is  one  part  of  this  case 
which  distinguishes  it  from  all  others  whatever,  and  that  ii^ 
as  to  the  certain  time  the  voyage  was  to  commence.  The  fad 
is,  the  ship  was  lost  in  Jtdy  17339  three  weeks  before  the  time 
of  making  this  policy,  so  that  clearly  the  ship  was  not  at  Fori 
Saint  George  at  the  time  the  agreement  was  made ;  and  there- 
fore it  is  a  material  question,  whether  it  comes  within  the 
agreement  ?"  His  Lordship  directed  an  issue  to  try,  whether 
the  loss  in  Jidy  1733,  ^^  ^  ^^^  during  the  voyage,  and 
according  to  the  adventure  agreed  upon ;  which  issue  was 
afterwards  found  for  the  plaintiffs,  upon  a  trial  in  the  Com- 
mon Pleas. 

^^^^^  ^  In  a  late  case,  it  became  a  question,  whether  a  voluntary 

Rimming-^  burning  of  a  ship,  to  prevent  her  from  falling  into  the  hands 
Tciimpbell,  ^*  ^^  enemy,  be  a  loss  by^rf,  within  the  policy  ?  Lord  EUtn^ 
N.P.  x»3.    borough  said,  *«  The  case  is  new,  but  I  am  clearly  of  opinion 

that 


CBkp.  IL]  OF  THE  POLICY.  6$ 

that  the  plaintiff  is  entitled  to  recover.  Fire  is  expresrijpmen- 
tiooed  in  the  policy,  as  one  of  the  perils  against  which  the 
UDderwriters  undertake  to  indemnify  the  assured ;  and  if  the 
diip  is  destroyed  hy  Jbre^  it  is  of  no  copsequence  whether  this 
is  occasioned  by  a  common  accident  or  by  lightning,  or  by  an 
ad  done  in  duty  to  the  date.  Nor  can  it  make  any  difference 
whether  the  ship  is  thus  destroyed  by  third  persons,  officers  of 
the  King,  or  by  the  captain  and  crew,  acting  with  loyalty 
tnd  good  fisdth.  Fire  is  still  the  causa  causansy  and  the  loss  is 
covered  by  the  policy.''  The  plaintiff  had  a  verdict.  Mr.  Camp-^ 
bdlj  the  reporter,  very  properly  refers  to  Pathier^  Valin,  and 
Emerigonj  to  shew  that  this  point  has  been  decided  in  France 
as  Lord  EUenborougk  has  decided  it,  and  certainly  those 
authors  support  His  Lordship's  doctrine.  Pothier  traits  du 
CoDtmt  d' Assurance,  &  53.  Valin^  Li|r.  3.  tit.  6.  des  Assur- 
ances^ Art.  26.     I  Emerig.  p.  434. 

In  an  action  upon  a  policy  of  insurance,  before  Lord  Chief  z  Atk.  54!. 
Justice  HardwickCf  it  was  held,  that  the  words  *<  at  and  from 
Bengal  to  England^*  meant  thejirst  arrival  at  Bengal ;  and  it 
was  agreed,  that  when  such  words  are  used  in  policies,  Jirst 
arrival  is  always  implied  and  understood. 

It  has  likewise  been  held,  that  when  a  ship  is  insured  at  Chkty  v. 
«irf>o«  a  place,  and  it  arrives  at  that  plac^  as  long  as  the  ^^S^'^^,, 
ship  is  prepanng  for  the  voyage  upon  which  it  is  insured,  the 
insurer  is  liable :  but  if  all  thoughts  of  the  voyage  be  laid 
aaide^  and  the  ship  lie  there,  five,  six,  or  seven  years,  with  the 
owner^s  privity,  it  shall  never  be  said  the  insurer  is  liable ; 
for  it  would  be  to  subject  him  to  the  whim  and  caprice  of  the 


This  was  an  action  on  a  policy  of  insurance  on  a  ship,  at  Cam^cn  v. 
from  Jamaica  to  London.  The  ship  had  also  been  insured  ^^J[J^' 
from  JLondon  to  Jamaica  generally,  and  was  lost  in  coasting  4x7* 
die  island,  after  she  had  touched  for  some  days  at  one  port 
there,  but  before  she  had  delivered  all  her  outward-bound 
cargo  at  the  other  ports  of  the  island.    This  was  an  action  on 
the  liomeward  policy ;  and  in  order  to  shew  when  the  home- 
wKrd<4ioiind  risk  commenced,  it  was  necessary  to  shew  at  what 
Ibeotttward-bound  risk  determined ;  and  the  jury,  which 

was 
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iBUck. 
418. 


wa8  spoiialy-  after  an  examination  of  merchants  as  to  the  ciw* 
tom»  by  their  verdict  decided,  that  the  outward  risk  ended 
when  the  ship  had  moored  in  any  port  of  the  island,  and  did 
not  continue  till  she  came  to  the  last  port  of  delivery. 

In  the  Trinity  term  following,  a*  motion  was  made  for  m 
new  trial,  but  it  was  refused ;  because  it  had  been  thoroughly 
tried,  and  no  new  light  could  be  thrown  upon  it,  although 
Lord  Mans^ld  said,  the  iiurlination  of  his  opinion  at  the 
trial  was  the  contrary  way.  Mr.  Justice  Wilmot  thought 
the  construction  put  upon  the  poUcy  by  the  jury  was  the 
right  one. 

In  a  similar  case,  Lord  Mansfield  laid  down  the  same  doc- 
^^^l^*^"*****"  trine  to  the  jury,  namely,  that  the  outward  risk  upon  the  skip 
Sktiiigt  '  ended  twenty-four  hours  after  its  arrival  in  the  first  port  of  the 
178a ^t^'^  island  to  which  it  was  destined:  but  that  the  outward  policy 
OiuldhaU.      tqxm  goods  continued  till  they  were  landed. 


l^h  V. 

Mather, 

Sictiogs  at 

Guildhall, 

after  Mi- 

diaelmas, 

Term, 

X795- 


The  doctrine  contained  in  the  two  last  cases  has  met  with 
material  confirmation*  in  a  modem  decision.  It  was  an  action 
upon  a  policy  of  assurance  on  the  ship  Palliser^  and  on  goMb 
on  board  thereof,  on  a  voyage  at  and  from  Georgia  to  Jamaica. 
The  ship  arrived  in  Montego  Bay^  and  moored  at  anchoty  ittid 
there  also  the  agent  of  the  plamtiff  sold  and  delivered  the 
greatest  part  of  the  cargo  to  Messrs.  Adams  and  Hation,  toer^ 
chants  there.  The  obtain  then  entered  into  a  charter-patfy 
with  Adams  and  Hatton,  to  proceed  from  thence  to  Si»  Ann^s, 
atid' there  to  take  in  a  cargo  for  London.  After  unload]n|r 
the  greatest  part  of  the  cargo  at  Montego  Bay^  and  remaining 
there  a  month,  it  was  verbally  agreed  that  the  remainder  of 
the  cargo  (which  was  lumber)  should  be  carried  as  ballast  to 
St^  Anw^s^  and  aocoidingly  the  vessel,  after  taking  in  some 
fhttiek^  proceeded  towards  Si.  Anne' s^  but  was  wrecked,  aaidf 
never  arrived  therew  For  the  plaintifi^  it  was  urged,  that  id' 
sMh*an  insurance  the  ship  might  go  from  port  to  port';  9Sti^ 
that,  at  all  eiwntSy  the  good9  w^n'e  protected  by  the  poHq^ 
tiUtkef'Wert  cM  disdiargedamd^ safely  landed. 

l\mAKgnyon wmolearty of opitUonii  sEHdwos conflttftefitf 
tUat'cpindcm  by  af  speaiiA'  jwf)  tb  whom  His  L^tdM!]}'  peiCH 

*8  cularly 
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CHkrly  referred  upon  this  occasion,  that  the  risk  an  the  Aip 
oeasec^  a^er  she  had  be^  moored  at  anchor  twenfyfiur  hours 
in  the  Jbsi  port  of  the  island,  /or  the  purpose  qf  unloading: 
and  the  fiurts  disclosed  in  this  case  having  mfuiifested  that 
MimUgo  Bay  was  also  the  original  destination  of  the  cargo, 
and  that  its  not  being  wholly  delivered  there  was  only  pre- 
vented by  a  new  agreement,  the  loss  of  the  goods  cannot  be 
rscovered  under  this  policy  of  insurance.  A  ship  insured  to 
Jausica  generally  cannot  be  permitted  to  go  round  the  whole 
iflandy  from  port  to  port,  for  the  purpose  of  unloading  her 
caigo^  especially  where,  as  in  this  case,  the  owner  of  ship  and 
goods  is  the  same  person*    The  plaintiff  was  nonsuited. 

In  a  case  in  the  Common  Pleas,  it  has  been  held,  that  CnHck* 
under  a  policy  at  and  from  an  islapd,  a  ship  is  protected  in  ^[^^* 
goingfrom  port  to  port  in  the  island.  a  Tbuol 

A  p(dicy  at  and  from  a  place^  for  instance  at  and  from  Lyme  Coosuble  y^ 
to  Zjondanj  which  not  only  designates  a  town,  but  a  port  also,  ^^„g. 
oomparehending  a  hurge  district  of  coast,  so  that  Bridportj  403. 
iriiich  is  ei^t  miles  nearer  to  London  than  the  town  oiLyme^ 
does  not  protect  a  cargo  laden  any  where  within  the  limits  of 
die  port,  such  as  Bridportj  but  must  be  taken  to  refi*r  to  the 
townitid£ 

Similar  doctrine  had  been  previously  held  in  a  case  of 
Ploymew.HuiMnsonf  which  is  to  be  found  in  a  note  in  page 
405.  of  a  Taunton, 

But  die  great  and  leading  cases,  upon  questions  of  con* 
straoliQiif  are  two^  Tiemay  v.  Etheringtonf  and  Pelly  v.  the 
Jtayat  Bstdumge  Assmra$ice  Company:  the  former  determined 
by  Lofd  Oiief  Justice  Lee,  and  the  latter  by  Lord  Mansfield. 
In  dieie  cases,  the  principles  which  are  to  be  observed  in  the 
of  pdUdes  are  so  fully  considered,  and  the  ap- 
of  them  to  the  particular  drcumstanoes  of  the  di& 
is  made  with  so  much  accuracy  and  perspicuity, 
that  they  are  to  be  regarded  as  the  pole  star  to  direct  our  in-^ 
omries  i^Kiii  all  similar  occasions. 


VOL.1* 


The 
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Twraay  ▼.        The  flrst  of  these  ciiuses  w|»  an  action  upon  a  policy  of  in- 

m  ^blfore    wrvce  ^  on  goodsi  in  a  Dutch  diip,  from  Malaga  to  GUh- 

Iwee  Chief     <<  rallaty  and  at  and  from  thence  to  England  and  Holland, 

sMu^      ^'  hotby  or  either:  ou  goods,  as  hereunder  agreed^  begjnning 

x743t  **  the  adveoture  from  the  loading,  and  to  continue  till  the 

'-34     (<  ^^  ^^^  good$  be  arrived  at  Engfand  or  HoUand,  and 

<<  th^ene  safely  landed*"    The  agreement  was,  <<  that  upon 

<(  the  arrival  of  the  ship  at  Gibraltar^  the  goods  might  be 

^^  unloaded)  and  re-shipped  in  one  or  more  British  ship  or 

<<  jsliips  fpT  England  and  Holland,  and  to  return  one  per  cent* 

«  jf  dischargjed  in  England,'*    It  appeared  in  evidepce,  that 

when  the  ship  came  to  Gibraltar,  the  goods  vere  unloadedy 

and  put  into  a  store  shipy  (which  it  was  proved  was  always 

considered  aa  a  warehouse,)  and  that  diere  was  then  no  Bri^ 

iiik  ship  tliere*    Two  days  after  the  goods  were  put  into  the 

store  ship,  they  were  lost  in  a  storm.     The  quesdon  wa% 

whether  this  was  a  loss  within  the  construction  of  the  policy  ? 

Lee  Chief  Justice.  —  ^  It  is  certain,  that  in  tlie  construc- 
tion of  policies,  the  itrictumjus  or  apex  juris,  is  not  to  be  laid 
hold  of:  but  diey  are  to  be  construed  largely,  for  the  benefit 
of  trade,  and  for  the  insured.  Now  it  seems  to  be  a  strict 
construction,  to  confine  this  insurance  only  to  the  unloading 
and  re-shipping,  and  the  accidents  attending  that  act.  The 
construction  should  be  according  to  the  course  of  trade  in 
this  place ;  and  this  appears  to  be  the  usual  mode  of  unload- 
ing and  re-shipping  in  that  place,  vix.  that  when  there  U  no 
British  ship  there,  then  the  goods  are  kept  in  store  ship<. 
Where  there  is  an  insurance  on  goods  on  board  such  a  ship, 
that  insurance  extends  to  the  carrying  the  goods  to  shore  in  a 
boat.  So,  if  an  insurance  be  of  goods  to  such  a  city,  and  the 
goods  are  brought  in  safety  ^  such  a  port,  though  distant 
from  the  city,  that  is  a  compliance  with  the  policy  ;  if  that 
be  the  usual  place  to  which  the  ships  come.  Thereibre^  as 
liere  is  a  liberty  given  of  unloading  and  re-shipping,  it  must 
be  taken  to  be  an  insuring  under  such  metliods  as  are  proper 
for  unloading  and  re-shipping.  There  is  no  neglect  oo  the 
part  of  the  insured,  for  the  goods  were  brou^t  ipto  post 
the  ninetecndi,  and  were  lost  the  twenty-second  of  Niovemiir, 
Tills  manner  of  unloading  and  re-shipping  is  to  be  considered 
as  the  necessary  means  of  attaining  tliat  which  was  intmded 

15  bj 
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bj  the  poligr;  and  seems  to  be  the  same^  as  if  it  had  hap- 
pened in  the  act  of  unshipping  6rcm  one  ship  into  another. 
And  as  this  is  the  known,  course  of  the  trader  it  seems  extra- 
OTdinary,  if  it  was  not  intended.  Thin  is  not  to  be  con- 
odcred  as  a  suspension  of  the  policy ;  for  as  the  policy  would 
oteiid  to  a  loss  happening  in  the  unloading  and  re-shipping 
(nm  one  ship  to  another,  so  any  means  to  attain  that  end 
eomm  within  the  meaning  of  the  policy."  The  plaintiff  had 
s?eidict.(a) 

Afterwards  a  new  trial  was  moved  for ;  but  it  was  rJefiised  £a<t«r 
by  Lee  Chief  Justice^  Mr.  Justice  Chappie,  and  Mr.  Justice  J^^' 
Dmuom,  against  the  opinion  of  Mr.  Justice  Wright. 


The  next  of  these  causes  came  before  the  Court  upon  a  PeUjrv.Thc 
mt  rssenred  for  their  opinion,  after  a  trial  and  verdict  for  ^cmip. 
tkepfauntifl^  at  GuiUhaUj  before  Lord  Mans/hUL    It  was  an  oftheRoyU 
action  of  covenant  upon  a  policy  of  insurance.  Awmee 


I  Burr.  341. 


Ihe  case  states,  that  the  plainti£^  being  part  owner  of  the 
Hf  Omslamf  an  East  India  ship,  then  l3ang  in  the  Thatnes, 
«i  bound  on  a  voyage  to  China,  and  back  again  to  London^ 
ianed  it  ^  at  and  from  London,  to  any  ports  or  places  be- 

*  yood  the  Cape  of  Good  Hope,  and  back  to  Londxm,  free 

*  fimn  average  under  ten  per  cent,  upon  the  body,  tackle, 
^wppuA,  ordnance,  munition,  artillery,  boat,  and  other 
^  fimiitnre  of  and  in  the  said  ship :  beginning  the  adventure 
^  upon  die  said  ship  from  and  immediately  following  the  date 
^  sf  the  policy,  and  so  to  continue  and  endure  until  the  ship 
'  ihaD  be  arrived  as  above^  and  there  anchored  twenty-four 

in  good  safety."     The  perils  mentioned  in  the  policy 
the  oommon  perils,  vf;s. '' of  theseas,  men  of  war,  iire^ 
Ip   Hie  ship  arrived  in  the  nver  Canton,  in  China,  where 

(4  Whsfe  there  it  s  liberty  given  by  a  policy  to  touch  and  itay  at  all 
tbr  «tf  purpotei  wkaUoever,  the  stay  must  he  for  some  purpose  cod- 
witli  ihB  (uftberance  of  the  adventure,  and  whether  that  purpose 
tlie  scope  of  the  policy  is  a  question  for  the  Court.  Langkorn 
^MmU,  4  TatmL  5x1.  But  whether  the  ship  has  staid  an  unreatanaUe 
^  ii  fcrihe  jury.  Same  case.  Such  a  liberty  includes  a  liberty  for  the 
iniiMi.  oC  takbg  m  part  of  the  goods  insured.    Violet  v.  Alinuit,  3  Taunt. 

F  2  she 
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she  was  to  stay  to  clean  and  refit,  and  for  other  purposes. 
Upon  her  arrival  there,  the  sails,  yards,  tackle,  cables,  rig- 
ging, apparel,  and  other  furniture,  were,  by  the  captain's 
order,  taken  out  of  her,  and  put  into  a  warehouse,  or  store- 
house, called  a  bank-saul,  built  for  that  purpose  on  a  sand 
bank,  or  small  island,  lying  in  the  said  river,  near  cme  of  the 
banks  called  Bank-soul  Island^  in  order  to  be  there  repaired, 
kq)t  dry,  and  preserved,  till  the  ship  should  be  heeled, 
cleaned,  and  refitted.  Some  time  after  this,  a  fire  broke  oat 
in  the  banjc-saul,  belonging  to  a  Swedish  ship,  and  communi- 
cated itself  to  another  bank-saul,  and  from  thence  to  that  b^ 
longing  to  the  Onslow^  and  consumed  the  same,  together 
with  idl  the  sails,  yards,  Sfc.  belonging  to  the  Onslow  that 
were  therein.  The  case  states  further,  that  it  was  the  uni- 
venal  and  well  known  usage^  and  has  been  so  for  a  great  num- 
ber of  years,  for  all  European  ships  which  go  a  China  voyage^ 
except  Dutch  ships,  (who  for  some  years  past  have  been  de- 
nied this  privilege  by  the  Chinese,  and  who  look  upon  sadt 
denial  as  a  great  loss,)  when  they  arrive  near  this  Bank-saul 
Island,  in  the  river  Canton,  to  unrig  the  ships,  and  to  take 
out  their  sails,  yards,  tackle,  cables,  rigging,  apparel,  and 
other  fiirniturc;  and  to  put  them  on  shore  in  a  bank-saul, 
built  for  that  purpose  on  the  said  island  (in  the  manner  that 
had  been  done  by  the  ckptain  of  the  Onslow  on  the  present 
occasion)  in  order  to  be  repaired,  kept  dry,  and  preserved, 
until  the  diips  should  be  heeled,  cleaned,  and  refitted*  The 
case  adds,  that  so  doing  is  prudent,  and  for  the  commcm  and 
general  benefit  of  the  owners  of  the  ship,  the  insurers,  and 
insured,  and  all  persons  concerned  in  the  safety  of  the  ship. 
The  ship  arrived  from  her  said  voyage  in  the  ThameSj  having 
been  again  rigged,  and  put  in  the  best  condition  the  nature 
of  the  place  and  circumstances  of  affairs  would  permit.  The 
question  for  the  opinion  of  the  Court  was,  whether  ^the  in* 
surers  are  liable  to  answer  for  this  loss,  so  happening  upon 
the  bank-saul,  within  the  intent  and  meaning  of  this  policy? 

The  Court,  after  a  solemn  argument,  took  time  to  consider 
the  question,  and  then  Lord  Mansfield  delivered  the  unani* 
mous  opinion  of  the  Court  for  the  plaintiff. 

Lord 
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Lord  Mansfield*  —  "  By  the  express  words  of  the  policy^ 
the  defendants  have  insured  the  tackle,  i^parel,  and  other 
fcmitiire  of  the  OnskWj   from  Jlre^  during  the  whole  time  of 
her  voyage^  until  her  return  in  safety  to  London^  without  any 
restriction.      Her  tackle,  apparel,   and   furniture,  were  in- 
eritably  burnt  in  China^  during  the  voyage^  before  her  re* 
tnni  to  London.     The  event  then,  which  has  happened,  is  a 
Ws  within  the  general  words  of  the  policy ;  and  it  is  incum- 
bent upon  the  defendant  to  shew,  from  the  manner  in  which 
diis  miifi)lrtime  happened,  or  firom  other  circumstances,  that 
it  ought  to  be  construed  a  peril,  which  they  did  not  undertake 
to  bear*     If  the  chance  be  varied,  or  the  voyage  altered,  by 
tbe  &ak  of  the  owner  or  master  of  the  ship,  the  insurer 
teases  to  be  liable;  because  he  is  only  understood  to  engage 
tbst  the  thing  shall  be  done  safe  from  fortuitous  dangers,  pro- 
vided doe  means  are  used  by  the  trader  to  attain  that  end. 
bt  the  master  is  not  in  &ult,  if  what  he  did  was  done  in  the 
umal  course,  and  for  just  reasons.    The  insurer,  in  estimating 
tke  pnoe  at  whidi  he  is  willing  to  indenmify  the  trader  against 
4  ridu,  roost  have  under  his  consideration  the  nature  of  the 
vcysge  to  be  performed,  and  the  usual  course  and  manner  of 
<ioiiig  k.     Every  thing  done  in  the  usual  course  must  have 
Wen  ibieteen,  and  in  contemplation  at  the  time  he  engaged ; 
W  took  the  risk,  upon  a  supposition,  that  what  was  usual  or 
nfirriinry  should  be  done.     In  general,  what  is  usually  done 
Vf  such  a  slnp,  with  such  a  cargo,  in  sued  a  voyage,  is  un- 
4nCood  to  be  referred  to  by  every  policy,  and  to  make  a  part 
rf  it,  as  ranch  as  if  it  were  expressed.     The  usage,  being 
is  rather  allowed  to  be  done,  than  what  is  left  to  the 
discretion,  upon  unforeseen  events :  yet  if  the  master, 
er  juttd  caasdj  go  out  of  the  way,  the  insurance  continues. 
iJpcni  these  principles  it  is  difficult  to  frame  a  question,  which 
tan  arise  out  of  this  case,  as  stated.     The  only  objection  is, 
ttiat  dicy  were  burnt  in  a  bank-saul,  and  not  in  the  ship ; 
tpon  hmd,  not  at  sea,  or  upon  water :  and  being  appertinent 
to  the  ahip^  losses  and  dangers  ashore  could  not  be  included. 
The  answer  is  obvious :  first,  the  words  make  no  such  dis- 
Ibedon:    Secondly,  the  intent  makes  no  such  distinction. 
Ifiiiy  accidents  mig^t  happen  at  land,   even  to  the  ship. 
Sttpp(md  a  hurricane  to  drive  it  a  mile  on  shore ;  or  an  earth- 
fuikenisy.  have  a  like  effect;  suppose  the  ship  to  be  burnt  in  a 

p3  dry 
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dry  dock,  or  suppose  ncddents  to  happen  to  the  tackle  i 
land,  taken  from  the  ahlp,  while  accidentally  and  occaatM 
refitting,  as  on  account  of  a  hole  in  its  bottom,  or  ( 
fniichance:  these  are  all  possible  cases.  But  what  n 
arise  from  an  accidental  repair  of  the  ship  is  nut  nei 
strong  as  a  certain,  necessary  consequence  of  the  ordi 
Tojag^  which  the  parties  could  not  but  have  in  their  d 
and  immediate  contemplation.  Here  the  defendants  1 
that  the  ship  must  be  heeled,  cleaned,  and  refitted,  u 
river  of  Canton :  they  knew  that  the  tackle  would  then  b< 
ia  the  bank-saul:  they  knew  it  was  for  the  safety  of  the 
and  prudent  that  they  should  be  put  there.  Had  it  bee 
accidental  necessity  of  relitting,  the  master  might  haT< 
tified  taking  them  out  of  the  ship,  ex  justd  cai/sd :  bu 
scribing  the  voyage  is  an  express  reference  to  the  UHual  nu 
of  making  it,  as  mnch  as  if  every  circunistance  was  mentit 
Was  the  chance  varied  by  the  fault  of  the  masttT  ?  It  t 
pOMble  to  impute  any  fault  to  him.  Is  this  like  a  deviat 
No :  'tis  ex  just4  ctmsd,  which  always  excuses.  Hatl  t)) 
raters  in  tbis  case  been  asked,  whether  the  tackle  sliou 
pnt  in  die  bank-saul  ?  they  must,  for  (heir  own  sukea, 
d  that  it  should.  They  would  have  had  reason  to 
,  i^  from  tfadr  not  being  put  tbiTe,  a  misfortune 
In  such  a  case,  the  master  would  liave 
to  blame,  and  by  his  bult  would  have  varied  the  chi 
Tbej  have  taken  a  price  for  standing  in  thi'  plaintiS^s  f 
M  to  any  losses  be  might  sustain  in  performing  the  we 
parts  of  the  voyage,  of  which  this  was  known  and  in(e 
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porta^  of  dischargey  on  the  coast  of  LtSbrador^  with  leftve  to 

tondi  at  NemfbundUmdy  ami  upon  any  kinds  61  goods  and 

flierekaiiAsM ;  and  also  on  the  ships,  till  they  should  be  ar- 

mtA  at  tbei^  port  of  disdiarg^,  and  should  have  mMred  at 

fodetat  tmtfUy^fimr  hours^  and  on  the  goods  until  the  same  shall 

ki0tere  di$ehargedj  dnd  sqfefy  landed.    Tty  a  clause  in  the  po- 

Key,  mon^  advaiH^  to  th^  fisherm^  was  insured.    The 

Amie  vrmei  safe  on  the  coast  of  Labrador  oh  (he  22d  of 

tl0Hr,  and  the  Hope  on  the  14th  of  Jufy  t'jjB.    From  the 

tme  of  their  arrival,  the  crews  were  employed  in  fishing,  anti 

had  taken  out  none  of  their  cargoes,  except  at  leisure  hoiM 

(partly  on  Simdays)  such  things  as  were  immediately  wanted. 

On  the  X3fth  of  Ai^ust,  an  American  privateer  entered' the 

hflhour,  and  took  both  the  vessels,  there  being  at  that  thne 

lobedy  on  board  either  of  them.     The  action  was  brought  tidr 

neecyver  the  value  of  the  goods.    The  defence  #ai^  that  therii^ 

Mbeen  an  mulece^sary  delay  in  unloading  the  cargde^  in 

cMisequence  of  which  they  had  been  estposed'  to  ca^iture^  axid 

tkaf  the  underwritersr  ought'  not  to  be  liable  fot'  what  bai^ 

hj^pened  from  the  n^ligeiice  of  die  insbred;    The  jiltfiii^' 

retted'  their  case  on  the  Words  of  the  policy,  and  iSU 

of  the  trade.     They  called  the  captain  of  the  Aiifii^ 

wlo  swbre,   that  he  had  bton  the  same  voyage  diree  timea^ 

k  the  three    last  y^ar^    and  that  thej^  had  proceeded  in^ 

to  same  matftier  during  each  of  the  voyag^ ;    that  he  did^ 

soc  think  the  (riaintifi  had  warehouses  sufiicient  to   haVef 

yd  the  goods  if  they  had'  been  landed ;  and  that  thei^ 

Me  no  iAsCti^ments  on  the  coast  of  IMradotj  but  thikk! 

bdooging  to  the  plaintifik    Ohe  of  die  sailors  swore  to  thV 

aiae  eflfec^    The  plaintifiir  then  called  one  Frenchy  to  prove* 

die  custom  of  the  NeitfouH^imd  trade.    This  evidence  wh^ 

otgected  to ;  but  Lord  Mangfield  admitted  it, .  and  the  witness 

<«ore^  that  in  the  Neitfbttndland  trade,  it'  is  customa)^  to 

keep  dieir  goods  on  board  several  months^  and  that  some^ 

tisies  thej  have  part  of  their  homeward  cargo  of  fish,  aild^  - 

|Nnt  of  their  old  cargo-  on  board^  at  the  same  time.     That  iV^ 

tm  object  18  td  catch  fish,  and-  they  unload  onir  t.t  tiih^ 

tribal  titcy  cannot* fish.    The  old  cargo  being  chuify  salt  aMd' 

jltoftfiM9»  k  is  takien  out  gradually  for  curing  the  fish,  anif 

•V  dfttWtiqltftti.    The  testimoriy  of  this  witness  vtai  dort^ 

F  4'  finned 
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firmed  by  one  Newman.  Neither  Newman  nor  French  had 
been  at  Labrador.  Mr.  Hunter  was  then  called,  who 
proved)  that  some  years  since,  he  used  to  send  vessels  of  his 
own,  and  also  chartered  vessels  to  Labrador ^  and  that  it  was 
usual,  in  chartering  vessels,  to  stipulate  that  they  should  have 
sixty  days  allowed  for  discharging.  That  he  apprehended 
they  were  oftentimes  longer  in  &ct,  and  that  it  was  not  so 
easy  to  discharge  a  cargo  at  Labrador  as  at  Neo^oundiandm 
Upon  this  evidence  a  verdict  was  found  for  the  plaintiffi,  and 
in  the  subsequent  term  the  defendant  moved  to  set  it  aside^ 
which  was  not  granted. 

Lord  Mansfield.  —  ^'  The  trade  of  fishing  on  the  coast  of 
Nemfbundlandj  especially  from  the  west  oi  England^  has  been 
known  and  practised  for  many  years.  Since  the  treaQr  of 
JPariSi  a  new  trade  has  been  opened  to  Labrador,  The  in* 
6urance  here  is  on  the  ships,  and  on  the  goods  till  landetL 
The  defendant^says,  the  plaintiffs  have  been  guilty  of  an  im«> 
reasonable  delay  in  landing.  That  question  was  to  be  tried 
by  the  jury,  and  could  only  be  decided  by  knowing  the  usual 
practice  of  the  trade.  Everif  underwriter  is  presumed  to  he 
acquainted  *mith  the  practice  of  the  trade  he  insures,  andf  that^ 
whether  it  is  recently  established  or  not.  If  he  does  not  know 
ih  he  ought  to  inform  himself.  It  is  no  matter  if  the  usage 
has  been  only  for  a  year.  This  trade  has  existed,  and  has 
IjKsen  conducted  in  the  same  manner  for  three  years.  It  is 
^ell  known,  that  the  fishery  is  the  object  of  the  voyage,  and 
the  same  sort  of  fishing  is  carried  on  in  the  same  way  at  Nea>» 
Jbundland.  I  still  Uiink  the  evidence  on  that  subject  was 
properly  admitted,,  to  shew  the  nature  of  the  trade.  The 
point  is  not  analogous  to  a  common  law  custom." 

Mr.  Justice  Buller.  —  <<  I  think  there  was  sufficient  evid»ice» 
without  calling  in  aid  the  usage  of  the  Newfoundland  trade; 
for  it  appeared  on  the  face  of  the  policy,  that  the  fishery  was 
the  purpose  of  tiie  voyage  :  but  I  think  the  evidence  ofcgected 
to  was  properly  admitted.  If  it  can  be  shewn,  that  the  time 
would  have  been  reasonable  in  one  places  that  is  a  d^free  of 
evidence  to  prove  that  it  was  so  in  another.  The  efiect  of 
such  evidence  may  be  taken  off  by  proof  of  different  circnio- 

12  stances^ 
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sUnoes.  It  is  very  true^  that  the  custom  of  one  manor  is  no 
evidence  of  the  custom  of  another;  that  has  been  determined 
in  many  cases:  but  the  point  here  is  very  different;  it  is  a 
question  concerning  the  nature  of  a  particular  branch  of 
trade." 

Sb  in  a  case  before  Lord  EUUm,  when  Chief  Justice  of  the  Ougier  v; 
Common  Pleas,  His  Lordship  aUowed  the  usage  of  trade  to  ^f°"j^«?; 
protect  an  intermeduUe  voyage  to  Sidney  from  Newfoundland  c  P.  1800. 
in  ballast,  and  back  with  a  cargo  of  cods,  upon  an  insurance  505!  note 
onjbh  on  the  ship  Duchess  of  Gordon  at  and  from  Newfound'-  (')< 
land  to  a  port  in  Portugal.     The  ship  had  arrived  at  Nem- 
Jimndland  in  My^  she  then  proceeded  to  Sidney  for  coals, 
arrived  there  in  August^  and  delivered  her  coals  at  Neaafound' 
land  in  October  i    she  then  loaded  her  fish,  and  sailed  for 
Oporto  in  Nmoember^  and  was  lost.     The  underwriters  insisted 
that  the  trip  to  Sidney  should  have  been  communicated  to  the 
nnderwritera,  as  it  tended,   by  retarding  the  commencement 
of  tl|e  voyage  insured,  to  increase  the  risk.     The  p]ainti£P  re- 
lied on  die  usage  of  trade,   which  was  proved  by  several 


Lord  JEldon.  — -  <<  I  think  the  practice  in  this  case  is  as  ca- 
pable of  being  received,  as  in  other  cases,  in  which  it  has 
been  admitted.  This  is  like  the  case  of  the  ship  that  was  em* 
plogred  on  the  Labrador  coast,  where  she  fished  after  her  or- 
rivaly  and  before  her  outward  cargo  was  discharged.  There  Seeante, 
is  no  doubt  that  the  po]ky  prim/i  Jade  means  the  first  cargo,  P*  7o. 
which  shall  be  laden  after  the  ship's  arrival :  but  the  under- 
writer must  refer  himself  to  the  usage  of  the  trade,  which  he 
is  bound  to  know.  The  first  question  is,  whether  there  be 
such  an  usage  ?  If  the  evidence  leads  to  this,  that  the  ship  may 
make  an  intermediate  voyage  of  several  years,  it  is  too  dan- 
geraiis  for  you  (the  jury)  to  give  it  efiect.  If  several  ships 
bdoDging  to  a  merchant  arrive  together  at  Newfoundland^  and 
fe?ifwig  caigoes  for  some  only,  he  bond  Jlde  sends  the  rest  on 
an  intermediate  voyage^  it  seems  reasonable;  though  studi- 
aadj  f^««g  a  ship  on  an  intermediate  voyage  out  of  her 
ton  wookl  be  a  deviation.  If  you  think  the  usage  does 
cadft;  if  yon  think  it  reasonable ;  and  if  you  think  this  ship 

acted 
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ncted  btmi^faU  in  taking  the  inewmediate  voyage^  yon  w 
find  for  the  plaintiff."  The  jury  did  s6,  lund  the  verdict  W. 
not  impeached. 

Ijord  ElUnborough  had  also  an  opportunity  of  declaring;  ll 
opinion  on  this  point ;  where  His  Lordship  held,  that  in 
ctKnnwn  inBarance  Ort  ship,  freight,  and  cargo^  at  and  fta 
any  port  or  ports  in  ffg^o/m^nd,  to  one  port  of  discharge  i 
Portn^dt  or  to-  any  port  or  ports  in  the  United  Kingdon^ 
ii  not  neeessai^  to  commonicate  to  the  underwriters,  that  b 
fortf  duu  risk  commences,  the  vesael  will  be  employed  aAi 
in  fishing,  (caKed  banking,)  or  in  an  intermediate  voyage,  fi 
the  nsage  of  that  particular  trade  covers  it,  and  the  unde 
writers  are  bound  to  know  the  natore  and  ciremnHlances  i 
the  tnfde,  to'  which  their  policy  relates.  His  Lordship  addei 
Tilt  aissiirvd  is  not  bound  to  make  a  laborious  disclosure  i 
frftat  is- known  to  all.  It  is  notorious  then  that  in  this  trad< 
upon  dieir  arrival,  ships  are  either  employed  in  bankings  i 
tAe  an  intermediitte  voyage.  IT  so,  it  must  be  presumed  1 
be  equally  in'  die  knowledge  of  both  parties.  According  t 
the  geneml  import  of  the  words  "  at  and  from,"  the  polit 
would  attach  upon  the  shi|)'fi  first  mooring  on  the  coast ;  hf 
it  may  doubtlem  be  explained  diffen-ntly  by  usage:  and 
between  these  parties  the  policy  must  be  taken  to  be  the  aans 
s*  if  iC  had  been  expressed  to  attach  upon  the  expintlioil  ' 
the  banking  or  intermediate  voyage.     The  underwriters  wW 
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Siaoe  Lord  EUenbarm^h  was  Chief  Jntdce  of  the  King's 
Beodi,  a  case  arose  in  which  His  Lordship  and  the  other 
jod^es  Terj  fully  oonsidered  the  rules  which  are  to  govern  the 
construction  of  policies  of  insurance^  and  the  e£Rect  of  written 
words  upon  the  usual  printed  form  of  this  species  of  contract. 

It  was  an  action  on  a  policy  of  insurance,  *<  lost  or  not  Robertson 

^  losty  at  and  from  (a)  all,  my^  or  every  pert  and  place  where  4  ^|^^a 

^  aiidwiaftoever  on  the  coast  of  Brazil,  and  after  the  17M 

**  iag  qf  September  to  the  Cape  of  Good  Hope,  upon  any  kind 

^  of  goods  and  merchandizes^  and  also  upon  the  body,  &c. 

^  of  the  sh^  Cheste^ld,  &c«  beginning  the  adventure  upon 

*  the  said  goods  and  merchandize  from  the  loading  thereof 

^  aboard  the  said  ship  a/ oZ^  any,  or  every  port  and  place  where 

**  cr  whatsoever  on  the  coast  of  Brazil,  and  from  the  i^th  Sep^ 

^  tember  1800^  and  upon  the  said  ship,  &c.  inthe^ame  man^- 

^  ncTi  and  so  shall  continue  and  endure  during  her  abode 

^  tberc^  upon  the  said  shifv  flCc;  and  further  until  the  said 

^  ship^  Sto.  and  goods.  Sic  shall  be  arrived  at  Simon's  Bay 

«*  or  Table  Bay,  both  or  either,  with  liberty  to  call  at  St.  He- 

^  lenm,  or  elsewhere,  upon  the  said  ship,  &c«  and  upon  die 

^  goods^  Stc  until  the  same  be  there  discharged,  at  the  rate 

"  rffimr  guineas  per  cent,  to  return  three  pounds  ten  shillings, 

**  should  the  ship  have  arrived  or  this  risk  otherwise  have 

^  teased,  an  or  before  the  17M  of  September.**     By  a  memo- 

nadam  the  Map,  goods,  and  freight  were  all  valued.     This  is 

the  whole  of  the  policy  that  seems  to  me  to  be  material ;  the 

iMts  touching  this  part  of  the  case  were,  that  the  good»  were 

tdua  in  at  the  Cape  of  Good  Hope,  and  the  ship  went  from 

fkeaoe  m  Februaty  1800,  to  Benguela,  on  the  coa»t  of  Africa, 

sad  afterwards  to  iS^.  Catharines,   on  the  coast  of  Brazil,  on 

At  30th  of  May,  then  to  Bio  Janeiro  on  the  27th  Jidy^  staid 

there  upwards  of  two  months,  and  remained  on  the  coast  till 

telstter  end  of  November,  when  on  suspicion  of  illicit  trad- 

iag  with  the  Spanish  enemy,  she  was  taken  possession  of  by 

time  of  His  Majesty's  ships  of  war,  and  carried  again  to  the 

€epe,  with  the  original  cargo  on  board,  (but  none  was  ever 

tshsB  in  at  BraxU,)  where  she  was  libelled  by  the  captors  in 

llw.yini  admiialtj  court  there^  on  which  the  assured  aband- 

(^  TlisaritlcnpsrtfoftlwpoKqraiepriatcdiniiiUkiu. 

oned 
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oned  to  the  underwriters;  and  the  ship,  after  being  liberated 
by  the  sentence  of  the  Court,  was  sold  there,  and  has  since 
arrived  in  England,  The  question^  on  this  part  of  the  caie 
was,  whether  as  no  goods  were  ever  loaded  at  Brazilj  neither 
ship  or  goods  were  covered  by  the  policy  in  question.  The 
only  case  referred  to  in  the  argument  at  the  bar  was  Hodgson 
Y.  Richardson^  i  Black.  Rep.  463.  (post  Chi^.  *^  Of  Fraud 
in  Policies.^)  The  Court  decided  against  the  daim  of  the 
plaintiffs,  thus  holding  that  the  policy  never  attached,  as  no 
goods  were  loaded  at  BraziL  In  delivering  the  judgment  of 
the  Court,  upon  a  rule  to  enter  a  nonsuit,  amongst  other 
topicks,  the  following  general  rules  in  the  construction  of  po» 
licies,  were  laid  down  by  Lord  EUenborough.  Secondly^  It 
has  been  argued  that  the  policy  on  this  ship  and  cargo  never 
attached,  the  adventure  of  the  cargo  being  by  the  terms  of 
the  policy*made  to  commence  from  the  loading  the  goods 
aboard  the  ship  on  the  coast  of  Brazil;  an  event  which,  as  it 
was  contended  by  the  defendant,,  never  happened,  inasmuch 
as  the  goods  were  not  loaded  there^  bid  at  the  Cape  of  Good 
Hope*  It  was  also  contended,  on  the  part  of  the  defendant, 
that  the  adventure  on  the  ship  being  by  tlie  terms  made  to  be- 
gin  in  the  same  manner  with  that  on  the  goods,  could  of  course 
have  no  commencement,  if  that  on  goods  never  attached*  In 
the  course  of  the  argument,  it  seems  to  have  been  assumed  that 
some  peculiar  rules  of  construction  apply  to  the  terms  of  a  po- 
licy of  assurance  which  are  not  equally  applicable  to  the  terms 
of  other  instruments,  and  in  all  other  cases :  it  is  therefore 
proper  to  state  on  this  head,  that  the  same  rule  of  construc- 
tion which  applies  to  all  other  instruments  applies  equally  to 
this  instrument  of  a  policy  of  insurance,  namely,  that  it  is  to 
be  construed  according  to  its  sense  and  meanings  as  collected  in 
the Jirst  place  from  the  terms  used  in  itj  which  terms  are  them- 
selves to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  urdess  they  liave  generally  in  respect  to  the  subject-matter^ 
as  by  the  known  usage  of  tradcy  or  the  like,  acquired  a  peadiar 
sense  distinct  from  the  popular  sense  of  the  same  words  s  or  mi- 
less  the  context  evidently  points  out  that  they  mustj  in  tie  par^ 
ticular  instance^  and  in  order  to  effectuate  the  immediate  intes^ 
tionqf  the  parties  to  that  contract,  be  understood  in  some  other 
special  and  peculiar  sense.  The  only  difference  between  po- 
licies of  assurance  and  other  instruments  in  this  jrespect,  is, 

that 
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iliat  the  greater  part  cf  the  printed  language  of  them,  being 
invariable  and  uniform,  has  acquired  from  use  and  practice  a 
known  and  definite  meanings  and  that  the  words  superadded 
io  writiDg,  (subject  indeed  always  to  be  governed  in  point  of 
construction  by  the  terms  and  language  with  which  they  are 
aooompanied,)  are  entitled  nevertheless,  if  there  should  be  any 
mmnabU  doubt  upon  the  sense  and  meaning  of  the  whok,  to 
bave  a  greater  effect   attributed  to  them  than  to  the  printed 
word%  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  paities  themselves  for  the 
expnsaicgi  of  their  meaning,  and  the  printed  words  are  a  ge- 
nmd  fimnula,  adapted  equally  to  their  case,  and  that  of  all 
odier  cxmtracting  parties  upon  similar  occasions  and  subjects. 
His  Lordship  then,  after  a  very  nice,  critical,  and  grammatical 
discussion  of  the  words  used,  said,  ^^  Is  there  any  thing  to  be 
fiwnd  in  the  policy  which  assigns  to  these  words  a  sense  ap- 
psrently  diflSbrent  from  the  ordinary  grammatical  sense  of 
than  ?  And  looking  as  we  are  obh'ged  to  do  to  the  policy, 
tnd  to  the  policy  alone^  in  order  to  collect  the  intention  of  the 
psrties  as  to  the  commencement  and  duration  of  the  adven- 
ture iher^by  protected,  we  cannot  feel  ourselves  at  liberty 
to  diqoin  in  point  of  effect  and  construction  the  words  *<  at 
aUj  or  ofttf  fort  or  place  on  the  coast  of  Brazil,^'  from  the 
wordy,  ^^  from  the  loading  there^  aboard  the  said  ship^**  by 
which  tliey  are  immediately  preceded,  and  with  which  by  im- 
mediate context  they  appear  to  us  to  be  necessarily  united. 
If  the  same  words  had  not  been  thus  incorporated  with  the 
body  of  the  text  of  the  printed  words,  and  made  to  form 
therewith  one  entire  and  continued  chain  of  words,  and  one 
unbndLen  sentence  of  intelligible  expressions,  all  applicable  to 
the  same  subject-matter,  it  might  have  been  open  to  us  to 
have  given  them  a  different  meaning,  and  to  have  considered 
them  as  words  written  in  the  margin  of  the  policy,  (and  ap- 
p^ring  therefore  indefinitely  to  the  whole  of  the  policy,  and 
not  to  any  particular  part  of  it,)  are  usually  considered;  that 
i%  as  coDtrouIing  the  sense  of  such  parts  of  the  printed  po- 
licy to  which,   in  sound  construction,  and  by  reasonable  re- 
faenoe;,  they  may  appear  to  apply.     As  for  instance,  where 
the  wcMrd  ni^p  is  written  in  the  margin  of  the  policy,  or  freight 
Qt goods;  in  such  cases,  the  general  terms  of  the  policy,  ap- 
plicable to  other  subjects,  besides  the  particular  one  mentioned 

in 
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in  the  nuurgm,  are  thereby  considered  as  narrowed  in  point  of 
coDstruction  to  that  one.  And  this  is  done  in  cases  where  the 
subject  meant  to  be  insured  is  still  more  remote  firom  ^  ship 
and  goods,"  the  only  subjects  of  insurance  in  the  printed  po* 
licy ;  namely,  where  the  object  of  insurance^  as  declared  by 
the  marginal  memorandum,  is,  money  lent  on  boUcmreef  €fft 
at  respondentia^  or  the  like:  the  meaning  of  which  marginal 
memorandum  may  be  translated  thus:  we  mean  to  insure  the 
subject  so  named,  <*  freight,"  for  instance,  arising  or  accruii^ 
during  the  limits  of  the  voyage  within  described,  from  tlio 
carriage  of  goods  on  board  the  ship  named  against  the  perib 
within  enumerated,  and  upon  the  premium  herein  specified. 
In  other  words,  we  adopt  the  genend  language  of  the  policy, 
as  far  as  it  may  serve  to  effectuate  this  object,  and  no  further." 
The  rule  for  entering  a  nonsuit,  in  the  particular  caae^  was 
made  absolute.  But  I  have  given  thus  much  of  Lord  jBIfen- 
boraiigk's  argument,  not  so  much  for  the  decision  of  the  pai^ 
ticttlar  case,  as  for  the  importance  of  the  rules  of  eonstmo- 
don,  which  His  Lordship  has,  in  maty  instancesi  confirmed, 
and  in  all  so  clearly  elucidated. 

The  subject  principally  considered  in  the  last  case^  namdy, 
'whether  a  policy^  from  A.  to  B.,  beginning  the  adventure  9qMm 
the  said  goods  from  the  loading  thereof  aboa$d  the  said  sh^ 
shall  cover  a  policy  on  goods  loaded  antecedently  to  the  vessd 
being  at  A^  has  undergone  a  great  deal  of  discussion  in  our 
courts,  from  the  time  of  Lord  Mansfield  to  the  present.  The  first 
case  of  Hodgson  v.  Richardson^  i  Blackst.  Rep,  463.  (see  poet 
on  Fraud,)  was  chiefly  decided  on  the  ground  of  the  assured 
not  having  communicated  to  the  underwriters  what  he  wdl 
knew,  that  the  vessel  which  he  insured  *^  at  and  from  Oenoa/* 
had  lain  there  five  months,  with  her  loading  on  board  of 
potash  and  verdigrease,  cotton,  and  other  perishable  com- 
modities, which  she  had  received  on  board  at  heghorru 

In  Robertson  v.  French^  which  has  just  been  stated,  the 
loading  was  confined  to  a  particular  place,  beginning  the  ad* 
venture  upon  the  said  goods  from  the  loading  thereof  aboard 
the  said  ship  at  all,  any,  or  every  port  or  place  where  or 
whatsoever  on  the  coast  of  Brazil :  whereas  the  goods  wvre 
not  loaded  there^  but  at  the  Cape  qf  Good  Hope. 
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Jb  Ibnnfer  v.  jUuhingUm  a  pwticular  place  was  also  men-  Horneyerv. 
tkNied  Am*  ^  co^ineiicieinent  of  the  risk  on  goodSf  namely,  ^"^^^* 
fitND  the  loading  thereof  aboard  the  ship  at  Gottenburgh^ 
whereas  die  goods  had  been  previously  loacied  at  London. 

But  the  Counts  bpth  of  the  King's  Bench  and  Common 
Pleas  at  length  decided,  that  where  the  words  of  the  policy 
mere  geipyeral  0I  and  from  a  placey  and  the  adventure  on  the 
goads  to  bqpn  from  the  loading  thertqf  on  board  the  ship^ 
(without  saying  where^)  as  in  Spitta  v.  Woodman  and  Z#aft^-  %  Taunr. 
isnp  T.  Htordjf^  both  m  the  Court  of  Common  Pleas,  and  ^l^;  ^ 
Mdlisk  ▼•  AUnutt^  goods  loaded  on  board  before  the  ship's  618. 
arrival  at  the  place  named  as  that  firom  which  the  risk  is  to  ^J^'  ^  ^ 
comm^npe  will  ^t  he  protected. 

Bat  irb^ev^  the  Court  can  collect  from  the  circumstances 
of  die  cate,  or  from  ihe  words  qsed,  that  1%  was  the  intention 
of  the  parties  po  ooyier  such  antecedent  loading,  they  will 
givf  H^  policy  tfaat  ^postruction. 

Thus  in  an  insorwce  on  sugar,  Jree  qfpariicular  average^  Nonnen  v. 
of  ^  frqm  LfOndscrofua  to  Wotgast^  the  underwriters  had  ^^^^^^^^^ 
boep  informed  (hat  the  cargoes  kqdbeen  skipped  at  Gottetibwgh  a 76. 
SB  bpiirri  the  same  vessel  some  months  before.     Part  of  the 
ctigo  was  taken  out  of  the  ship's  hold  and  landed  on  the 
qnsy,  and  replaced  in  the  ship.     A  sufficient  quantity  was 
tylEfn  out  to  imabla  the  ^stom  bouse  officers  at  Landscrwia 
to  iaip^  ^d  ej^amin?  the  whole  cargo  on  board,  the  duties 
fm  whicli  were  pai^i.     Th^  Court  held  this  to  be  an  actual 
Iqsding  and  reloading  of  part,  ai^l  a  virtual  reloading  of  the 
vho|e,  ^  ^  as  i^lpi|4ing  and  reloading  were  necessary  for, 
tM  purpose  of  a^cer^ti^ing  and  paying  the  duties  at  that 
port,  which  according  (p  the  policy  is  to  be  regarded  us  the 
loading  poit* 

Sp  wlieire  a  poiky  on  goods  at  and  from  GoUenburgh^  to  Beit  v. 
take  im  nf^  di$€fiqr§f  g9ffd9  Vf^erfper  tie  skip  tnay  touch  at^  ^^ J^' 
declaKY}  it  to  be  in  <^Uinufi^ion  of  former  poli4:ies«     The  de-  140. 
6l|d4tt^  however,  was  not  ^B  uqderwriter  on  luch  former 
policif%  m4  tb#  g90<Is  insur^  were  in  (act  loa^  at  Vir-^ 
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ginia ;  the  Court  thought  this  memorandum  indicative  tiiat 
the  prior  loading  was  in  the  contemplation  of  the  parties* 

Gladstone  And  finally,  where  the  word  wheresoever  was  added  tha% 
I  Maui*e  8c  ^^^^^S  ^^  adveuturc  upon  the  said  goods  from  the  load- 
ed. 4k8.  ing  thereof  on  board  wkeresoeverj  the  Court  thought  this  word 
sufficient  to  cover  the  loading  wheresoever  it  should  take  place, 
and  to  draw  the  case  out  of  the  construction  put  on  former 
cases,  though  not  enlarging  the  extent  of  the  damage  for 
which  the  underwriter  is  liable,  which  still  must  be  confiined 
to  damage  arising  within  the  limits  marked  out  by  the  policy, 
namely,  from  Pemambuco  to  Liverpool. 

Although  the  decisions  in  all  the  above  causes,  notwitlw 
standing  tiie  vast  variety  of  circumstances  that  are  to  be  found 
in  tliem,  are  so  uniform  in  principle ;  and  although  we  find, 
that  the  learned  judges  make  a  constant  reference  to  the 
usage  of  trade;  yet  in  no  instance  whatever  has  this  been  so 
apparent  as  in  the  cases  of  insurance  upon  East  India  voyages, 
in  which  tiie  insurers  have  been  held  liable,  not  only  for 
events  which  may  possibly  h^pen  fi'om  the  port  of  discbarge 
to  that  of  delivery ;  but  also  for  all  intermediate  or  country 
voyages,  upon  which  the  ship  may  be  dispatched  by  the 
468.  Grant  order  of  the  council  of  any  of  the  East  India  Company's 

V.  Oelacour,  1  •  ^ 

I  Taunt.      settlements  abroad. 

463. 

It  is  not  that,  in  these  cases,  the  judges  have  given  a  greater 
latitude  to  the  usage  of  trade,  than  in  any  other ;  but  because^ 
from  the  great  variety  of  cases  that  have  arisen  upon  the 
subject,  the  usage  with  regard  to  the  East  India  vojBgd  b 
more  notorious,  and  better  established  than  in  those  where 
the  question  has  but  seldom  occurred.  The  grounds  and 
reasons  of  such  decisions  seem  to  have  been  the  terms  in 
which  all  the  printed  charter-parties  of  the  East  India  Com- 
pany  are  conceived.  By  those  charter-parties,  liberty  is  given 
to  prolong  the  ship's  stay  for  a  year ;  besides  which,  it  is  very 
commcm,  by  a  new  agreement,  to  detain  her  a  year  longer: 
and  the  longer  a  ship  is  kept,  it  is  the  more  beneficial  to  the 
owners.  The  words  of  the  policy,  too^  are  adiqpted  to  this 
usage,  being  without  limitation  of  time  or  place,  and  witfaont 
any  reference  to  the  first  voyage  particularly  mentioned  in  the 
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charter-party.  Theiie  charter-parties,  being  printed5  ^re 
matter  of  public  notoriety;  and  are  so  generally  and  univcr* 
sally  known,  or  may  be  so,  by  an  inquiry  at  the  India  House, 
that  the  chance  of  her  stay  is  always  one  of  the  risks  insured : 
and  both  the  insured  and  insurer  must  be  supposed  to  be 
folly  apprized  and  sufficiently  conusant  of  it.  Indeed,  the 
uoderstanding  of  the  policy  depends  so  much  on  the  course 
and  usage  of  the  East  India  trade,  that  it  seems  to  be  con- 
tradictory to  the  policy  to  say,  that  the  underwriter  did  not 
underwrite  for  a  country  voyage. 

All  these  principles  were  fully  laid  down  by  Lord  Mans* 
fidd  in  a  very  few  years  after  he  took  upon  him  the  ad- 
ministration of  justice  in  this  country ;  and  they  have  been 
fiequently  recognized,  and  invariably  pursued  in  a  multitude 
of  decisions  upon  such  policies  since  that  time.  The  learned 
diief  justice,  when  he  laid  down  these  rules  as  the  ground  of 
his  then  opinion,  and  as  the  guide  of  future  decisions,  said  he 
did  so^  because  the  Court  esteemed  this  to  be  the  most  con- 
Teoient  way  of  determining  the  question ;  for  whoever  should 
tboeafter  insure  on  an  East  India  ship  would  know,  that  he 
insured  the  contingencies,  and  might  take  proper  precautions 
against  them  if  he  pleased.  Whereas  if  every  person  should 
be  obliged  to  open  t(^  the  insurer  all  the  grounds  of  his  ex- 
pectations about  the  ship's  continuance  in  the  East  Indies^  or 
coming  to  England^  it  might  produce  great  litigation  and 
confiiaion  in  cases  arising  upon  these  policies. 

The  casesy  in  which   these  principles  a&  to  East  India  Salvador  v. 
▼oyageswere  first  settled,  were  die  nine  causes  tried  upon  Hopkins, 
die  ship  tVifickekea  an  East  Indiaman ;  in  all  of  which  the  1707.  * 
pdides  were  the  same,  the  parties  only  being  different;  and 
all  of  which  were  at  first  tried  with  various  success ;  but  the 
mne  verdicts  were  ultimately  uniform  for  the  plaintiffs,  the 
insured,  against  the  underwriters. 

The  charter-party  was  in  the  usual  printed  form,  and  con- 
toed  a  clause^  empowering  the  Company's  servants  abroad 
to  detain  the  ship  a  year  longer,  if  they  pleased,  than  the 
time  originally  limited  by  the  charter-party.  The  insurance 
was  in  tlieae  words,  «*  at  and  from  Bengal^  to  any  ports  or 
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**  places  whatso^er  in  the  JBast  Indies,  China^  PersiOj  or 
<<  elsewhere,  beyond  the  Cape  of  Good  Hope,  forwards  and 
"  backwards,  and  during  her  stay  at  each  place  until  her 
•*  arrival  at  London,  on  money,  4-c."  On  the  25  th  oi  March 
1762,  the  ship  sailed;  on  the  19th  oi September,  in  the  same 
year,  she  arrived  at  Bombay :  and  early  in  the  November  fal- 
lowing, she  left  Bombay  the  first  time.  The  ship  arrived  at 
Calcutta,  in  Bengal,  on  the  fifth  of  March  1763  ;  and  on  the 
twenty- eighth  of  the  same  month,  the  president  and  council  of 
Bengal  entered  into  a  new  agreement  with  the  captain,  re- 
citing, that  the  charter^^-party  would  expire  on  the  nth  of 
February  ij64,  but  that  the  president  and  council,  finding  it 
expedient  to  detain  the  ship  in  India,  and  being  desirous  of 
having  the  time  limited  in  the  charter-party  prolonged,  4^. 
the  indenture  therefore  witnesseth,  that  the  captain  lets  the 
ship  to  freight  for  one  whole  year  from  the  said  i  itb  of  i>&- 
ruary  1764.  The  ship  arrived  at  Bombay  a  second  time  in 
July  1763  :  in  December  following,  she  again  sailed  for  Bengal^ 
and  arrived  there  early  in  1764 ;  on  the  19th  of  March  in 
that  year  she  left  Bengal,  in  order  to  proceed  for  Bombay, 
and  on  the  twenty-first  of  that  month,  subsequait  to  the  ex- 
piration of  the  old  charter-party,  the  ship  was  lost.  On  the 
third  of  April  1764,  Mr.  Hume,  the  plaintiff  in  several  of 
these  actions,  received  a  letter  from  the  captain,  dated  the 
14th  of  April  1763,  inclosing  a  copy  of  the  new  agreement; 
iii4iich  letter  was  publicly  read  in  a  coffee-house.  The  next 
day  after  the  receipt  of  the  letter,  some  insurances  were  made 
by  Mr.  Hume.  On  the  1 7th  of  July  1 764,  other  insurances 
were  effected  by  Mr.  Hume,  and  all  the  other  insurances 
3  Bun.  "^^T^^  made,  afler  the  captain's  letter  of  the  14th  of  April  1763 
*7ij-  had  been  received  and  publicly  read  in  a  coffee-house. 

The  Court,  after  laying  down  all  those  principles  above 
stated,  respecting  the  notorious  usage  of  this  branch  of  trade, 
enlarged  upon  the  circumstances  peculiarly  distinguishing 
these  causes.  ^^  No  mention  was  made,  or  question  asked, 
**  at  the  time  of  underwriting,  when  the  ship  was  chartered; 
"  when  she  sailed  from  England;  when  she  arrived  in  India  • 
*'  whether  she  was  detained  a  year  according  to  the  proviso  in 
"  the  charter-party :  and  yet  her  continuance  in  the  East 
"  Iftdies  depended  upon  all  these  facts.    If  they  ought  ne- 
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^  cessarily  to  be  disclosed,  the  policy  was  void,  to  the  know- 
**  ledge  of  the  underwriters,  at  the  time  they  took  the 
**  premium.  The  evidence  in  all  the  causes  was  very  strong, 
•*  that  her  staying  a  year  longer,  if  known,  would  not  have 
"  varied  the  premium.  This  ship  was  insured  at  the  same 
"  premium  after  the  prolongation  of  her  stay  in  India  was 
*^  known.  None  of  the  defendants  desired  to  be  off,  after 
^  they  knew  that  an  account  of  the  new  agreement  had  been 
"  received  in  England  upon  the  3d  of  April  1764,  which  was 
"  notorious  to  them  all,  before  the  intelligence  of  her  loss, 
*^  which  came  in  the  October  following.  So  that  if  there  had 
"  been  any  force  in  the  objection,  it  would  have  been  waved 
"  by  the  acquiescence  of  the  underwriters,  after  they  were 
**  ftiDy  apprized  of  the  whole." 

So  also,  in  an  action  upon  a  policy  ^^  on  the  goods,  specie,  Gregory  ▼# 
"  and  effects  of  the  plaintiff,  on  board  the  ship  on  her  voyage  b.*^  Trior 
"  from  London  to  Madras  and  China^  with  liberty  to  touch,  ^4  G.  3« 
"  stay,  and  trade,  at  any  ports  or  places  whatsoever,"  a 
similar  question  arose  upon  the  following  facts.     When  the 
ship  arrived  at  Madras^  she  was  too  late  to  go  to  China  that 
year;  upon  which  she  was  employed  by  the  council  there  to 
go  from  Madras  to  Bengal  to  fetch  rice,  which  voyage  she 
performed  once,  and,  in  attempting  to  perform  it  a  second 
time^  was  lost.     The  jury  found  a  verdict  for  the  plaintiff. 

A  new  trial  was  afterwards  moved  for  on  two  grounds,  one  Vide  wprt, 
of  which  only  is  material  here,  that  these  intermediate  voyages  where  the 
were  not  insured  under  the  policy ;  for  that  the  words  "  to  orhtr  poipt 
**  touch,  stay^  and  trade  at  any  ports  or  places  whatsoever,"  ** '  *"  * 
only  meant,  to  give  a  licence  to  stay  at  such  places  as  it  should 
beneoesKuy  to  stop  at  in  the  course  of  the  voyage. 

Lord  Mansfield.  —  '<  To  understand  this  policy  you  must 
TfSa  to  the  course  of  trade  to  which  it  relates.  What  is  the 
eoarse  of  trade  with  the  East  India  Company  ?  If  an  India 
Aip  come  to  Madras  too  late  in  the  season  to  proceed  to 
(Xnoy  the  council  employs  her  in  an  intermediate  voyage. 
It  is  benefrcial  to  all  parties  so  to  employ  her;  the  under- 
vriters  are  perfectly  well  acquainted  with  this  usage,  and  are 

bound  to  take  notice  of  it    Before  the  year  1780,  it  was 
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ediate  yoysges  is  notorious  to  both  pftrties ;  and  the 
et  refers  to  it.  The  insurance  here  is  from  I/mdon 
inu  and  BengaL  What  is  the  usage  of  the  trade? 
irhen  the  ships  arrive  at  Madras^  the  council  may 
lem  elsewhere."  —  The  other  judges  concurred ;  and 
br  setting  aside  the  nonsuit  was  made  absolute. 

Qiese  cases  it  is  evident,  that  in  the  construction  of 
\a  policies,  whether  the  words  be  large  and  compre- 
B8  in  Salvador  v.  Hopkins^  and  Qregory  v.  Christie  i 
ned  and  limited  as  in  the  last  case,  the  usage  of  trade 
lyt  be  considered,  and  the  intermediate  or  country 
seid  to  be  insured.  At  the  same  time,  though  the 
die  be  so,  the  parties  contracting  may,  by  their  own  ' 
t,  prevent  such  a  latitude  of  construction;  and  so 
n^ld  said  in  Salvadinr  v.  Hopkins.  In  order  to  do 
not  necessary  that  express  words  x)f  exclusion  should 
d  in  the  pohcy ;  but  i^  from  the  terms  used,  the 

1  collect  that  such  was  the  intention  of  the  parties, 
miction  which  is  most  agreeable  to  their  intentioti 
t  assuredly  prevail. 

io  an  action  upon  a  policy,  the  voyage  insured  was  Larabre  v. 

in  these  words:  «  at  and  from  Port  D Orient  to  J^^I^Iit"'* 
herryi  Madras^  and  China^  and  at  and  from  thence  Walter, 
i  the  ship's  port  or  ports  of  discharge  in  France^  with     °"'  "  *** 
to  touch,  in  the  outward  or  homewardrbotmd  voyage^ 
isles  of  France  and  Bowbon^  and  at  all  or  any  other 
r  places  what  or  wheresoever."  In  a  subsequent  part 
policy  there  was  this  clause,  *<  and  it  shall  be  lawful 
said  ship  in  this  voyage^  to  proceed  and  sail  to,  and 
ind  stay  at  any  ports  or  places  whatsoever,  as  well 

side  as  on  the  other  side  of  the  Cape  of  Good  Hope, 
t  being  deemed  a  deviation."  The  ship  arrived  at 
rift  Ai^d  after  tcmaining  there  one  month,  she  sailed 
il,  instead  of  going  to  China ;  having  wintered  at 
ind  received  considerable  repairs,  she  returned  to 
ry :  and  having  taken  in  a  homeward-bound  cargo^ 
I  in  her  voyage  back  to  IJOrient^  but  was  taken  by 
r  privateer.  The  question  in  that  case,  as  far  as  it 
I  to  us  in  this  part  of  our  work,  was,  Whether  the 

G  3  voyage 
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voyage  to  £?;^af  was  insured  within  the  const ructioo  of 
Mr.  Dou£-  policy?  The  reporter  of  this  case  says,  it  was  insisted,  u 
opening  for  the  plalntiHs,  that,  under  the  general  liberty  j 
by  the  policy,  of  touching  at  all  places  whatsoever,  the  \ 
might  go  to  Bengal,  which,  by  the  operation  of  those  w 
was  as  mucli  part  of  the  voyage  as  if  it  had  been  expi 
named. -^  Lord  iMflns&^,  however,  having  intimated  a 
optDton,  that  the  general  words  were,  by  the  expresaio 
"  in  the  outward  or  hrmievxird-hound  voyage,"  and  "in 
«  voyage,"  qualified  and  restrained  so  as  to  mean  all  p 
whatsoever  in  the  usual  course  of  the  voyage  "  to  and_ 
"  tie  places  mentioned  in  the  policy,"  this  ground  was  imi 
ately  abandoned,  and  nevLT  farther  mentioned  by  the  coi 
for  the  plaintiffs  in  the  progress  of  these  causes. 

Bic^rdson  In  a  very  late  case  upon  an  East  India  captain's  in 
AHunnco  mcut,  to  all  or  any  of  the  [lorts  or  places,  &c.  until  or. 
Compiny,  at  the  last  place  of  discharge  on  the  outward  cargo,  J 
*  ""P  EUenboroug/i  held,  that  the  outward  voyage  terminated,  » 
all  the  Company's  outward  cargo  was  discharged. 

In  the  war  which  terminated  in  1815,  so  many  ports  ti 
Btdtic  were  at  one  time  hostile,  or  at  le.ist  under  the  influ 
oi  French  politicks,  tliat  it  w.is  extremely  difficult  for  a  Si 
trader  to  know  certainly  beforehand  what  ports  would  be 
for  his  reception,  when  he  arrived.  Therefore  it  was  very  1 
luon  to  insure  to  ^)or/  or  ports,  or  to  the  ship's  jjorf  ofdixh 
in  the  Baltic,  leaving  it  open  to  the  discretion  of  thos^ 
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y»v^Jr€e  rf  capture  or  seizure  in  the  skip*$  port  rf  discharge :  13  East, 
fOBie  were Jree  Jrom  confiscation  by  the  gaoemment  in  the  shijfs  \^XAun 
fsrt  or  ports  of  discharge;  and  oiher^  free  from  capture  in  the  499. 
sport  of  dettinaiim.  («)  ^^/^^ 


The  first  question  in  all  these  cases  was  a  mere  question  of 
&ct  £or  the  jury ;  was  the  place  where  the  capture  was  made 
the  port  where  the  ship  meant  to  discharge  ?  This  could  only 
be  judged  of  from  a  variety  of  circumstances  and  from  the 
conduct  of  the  parties,  manifesting  an  intention,  but  for  the 
capture^  there  to  put  an  end  to  the  adventure.  This  was  the 
cue  in  Levin  v.  Newnhamf  4  Taunt.  722. 

But  the  other  question,  whether  the  vessel  be  within  the 
port  or  not,  has  led  to  more  discussion.  If  a  vessel  is  taken, 
Dsither  within  the  caput  portusj  nor  within  that  part  of  a 
ittreo  or  roadstead  where  ships  usually  unload,  the  under- 
viiter  is  not  discharged  from  his  liability,  by  reason  of  such 
t  warranty,  whether  the  seizure  be  by  troops  coming  in  boats 
fiom  the  land,  or  by  a  sea  force.  This  seems  to  be  the  result 
of  all  the  cases,  however  various  the  facts,  which  must  ne* 
ccaartly  differ.  The  cases  or  this  point  are  Jarman  v.  Coapcj 
13  East,  394.  Mellish  v.  Staniforth,  3  Taunt.  499.  Dal* 
^liesh  V.  Brooke,  1 5  East,  295.  Levy  v.  Vaughan,  4  Taunt, 
387.    Keyser  v.  Scott,    4  Taunt.  660. 

One  of  these  cases  merits  a  different  and  more  full  con-  Levi  v. 
sideration.     The  warranty  was  from  loss  by  confiscation  of  ^^^^^* 
the  govermnent  in  the  ship's  port  of  discharge.     Upon  the  967. 
inival  of  the  ship  in  the  roads  of  PiUau,  within  the  Prussian 
dominions,  which  was  intended  to  be  the  ship's  port  of  dis- 
diorge^    she  was  boarded  by  two  different  parties,  one  of 

(i)  Whefie  a  policy  of  insurance  contained  a  warranty  of  this  kind,  if 
the  ihip,  to  aToid  such  a  teiiure,  run  to  sea,  before  she  is  properly  loaded, 
iai  is,  in  consequence,  obliged  to  go  to  a  port  out  of  the  course  of  the 
iiytge  Insured,  Lord  Chief  Justice  Gibbs  held  that  the  underwriters  are 
■ot  liable  for  a  subseouent  loss ;  for  this  is  expressly  avoiding^a  Iom  to 

dikh  the  undensriters  were  not  liable,  and  incurring  another  at  the  rii% 

«f  die  uoderwriters.    (/ReiUy  v.  Royal  Each.  Assur,  C<mp^  4  Camph.  146. 

Bat  where  there  is  no  such  warranty,  the  underv/riters  would  be  fiable. 

(fBeUfy  V.  Gorme,  4  Campb.  449* 

G  4  Prussian 
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Prussian  soldiers ;  and  the  other,  the  crew  of  a  French  priva 
teer,  who  disputed  the  possession,  but  agreed  to  take  her  int 
Pillauj  to  settle  their  claims.  The  Prussian  government  re 
ferred  the  matter  to  the  French  government  at  Paris,  wher 
the  ship  was  condemned  as  prize  to  the  French  captors,  an( 
afterwards  given  up  to  them.  There  was  no  doubt  that  Uii 
was  a  seizure  in  port:  but  the  question  was,  whether  thi 
was  a  confiscation  by  the  government  in  the  ship*s  port  qf  dii 
charge,  viz.  Prussia,  so  as  to  discharge  the  underwriten 
Lord  EUenborough  said,  the  conduct  of  the  Prussian  goveni 
meat  shewed  her  vassalage '  subjection  to  France,  but  tlij 
never  could  be  deemed  an  act  of  confiscation  by  that  govern 
mcnt.  It  only  shewed  a  permission  that  France  should  do  a 
she  pleased  in  the  Prussian  ports ;  and  to  hold  this  to  be 
Prussian  confiscation  would  be  saying  that  every  country  o: 
the  Continent,  too  weak  at  this  period  to  protect  its  independ 
ence  against  France,  confiscated  all  the  property,  which  th 
French  chose  to  take  within  its  territories.  The  other  judge 
concurred,  Mr.  Justice  Le  Blanc  observing,  that  as  we 
might  it  be  said,  if  the  vessel  had  been  captured  at  sea  b 
the  French,  and  taken  into  a  Prussian  port,  and  there  Bf 
prdpriated  to  the  use  of  the  captors,  that  would  be  a  confix 
cation  by  the  Prussian  government 

Brawn  ▼•  Before  any  of  the  above  cases  had  been  decided,  the  Com 

X  T^M.       ^^  Conmion  Pleas  determined  that  where  there  was  such 

5x7.  warranty,  if  the  capture  was  by  a  land  force,  no  matter  fo 

^        what  purpose  she  went  into  port,  the  underwriter  was  dii 

charged :  but  that  this  vessel  was  not  in  port,  being  in  th 

open  road,  thougli  in  the  place  where  vessels  usually  unloei 

some  part  of  their  cargo,  to  enable  them  to  cross  the  bax 

But  this  case  can  hardly  stand  with  those  since  decided ;  an< 

in  Dalgliesh  v.  Brooke,    15  East,    295.,    Lord  Ellenborougt 

said  he  could  not  agree  to  it  in  any  respect..    And  Lord  Chic 

Justice  Mansfield,  who  decided  Broom  v.  Tiemay,  in  after 

wards  giving  judgment  in  Levy  v.  Vaughan^  4   Taunt.  38^1 

candidly  admits   that  Brown  v.   Tiernay   and  Dalgliesh  \ 

Brooke  cannot  stand  togetlier;  and  the  judgment  in  Zr^  ^ 

Vaughan  follows  the  latter  decision. 

Bu 
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Bttt  although  the  judges  have  been  thus  lii3eral  in  their  con- 
stnictions  of  this  contract,  and  have  gone  as  far  as  possible 
to  effectuate  the  intention  of  the  parties ;  yet  they  have  never 
extended  those  equitable  principles  to  such  a  length  as  to  say, 
that  when  a  man  has  insured  one  species  of  property,  he  shall 
recover  damage  which  he  has  suffered  by  the  loss  of  a  descrip- 
tioR  of  property  different  from  that  named  in  the  policy. 
Thus  a  man,  who  has  insured  a  cargo  of  goods,  cannot  re- 
cover under  such  a  policy,  the  freight  which  he  has  paid  for 
die  carriage  of  that  cargo ;  nor  shall  it  be  permitted  to  an 
owner  of  a  ship,  who  insures  the  ship  merely,  to  demand  sa- 
tii&ction  for  the  loss  of  merchandize  laden  thereon,  or  to  ask 
from  the  insurers  exfraardinaty  wages  paid  to  the  seamen^  or 
Ae  vahte  qfpraoisions  consumed^  by  reason  of  the  detention 
tf  the  $kip  at  any  port  longer  than  was  expected. 

Such  attempts  have,  indeed,  been  made,  but  they  have  al- 
w/%  been  resisted ;  for  to  admit  of  such  dcnuinds  would  in- 
troduce an  infinite  variety  of  frauds,  and  would  be  repugnant 
to  the  most  settled  maxims  of  insurance  law,  and  to  the  con- 
stant practice  and  usage  of  trade.     In  MMoy  it  is  said,  that  MoUi>)sb.a. 
if  a  merchant  insure  a  ship  generally,  and  the  ship  then  happen  ^'  ^*  *"  ^' 
to  be  laden,  and  if  it  afterwards  miscarry,  the  insurer  shall 
not  answer  for  the  goods,  but  only  for  the  ship.     This  posi-  Roccus  de 
tion  stands  uncontradicted  by  any  foreign  writer  ancient  or  ^^^x6. 
modem,  and  is  supported  by  several  decisions  of  the  first  au- 
thcnrity  in  this  country. 

In  an  insurance  upon  the  ship  Tartar  at  and  from  London  to  Fletcher  and 
Newcastle  and  Marseilles,  and  at  and  from  Marseilles  to  her  dis-  ^*^V'  l- 

Poole,  Silt. 

diarging  port  or  ports  in  the  West  Indies,  {Jamaica  excepted,)  after  Em. 
die  facts  were^  that  the  ship  being  distressed  bore  away  for  [^'^i^^^t 
Minorca^  and  put  into  Port  Mahony  where  the  captain  ob-  fieM«t 
tiined  leave  from  the  Vice-admiralty  Court  to  have  his  tthip     ^  ^^^ 
smveyed,  in  consequence  of  which,  she  was  long  detained ; 
and  the  action  was  brought  to  recover  the  extraordinary  wages^ 
ud  the  provisions  expended  during  the  detention  for  these 
iqiairs. 

Lord  Mansfield  was  of  opinion,  that  such  ardbles  as  sailors' 
wages  and  provisions  expended,  while  a  ship  is  detained  to 

refit, 


MoudigU- 
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refit,  can  never  be  >  allowed  as  a  chtu-ge  against  theinnrer 
on  tie  skips  end  a  verdict  was  accordingly  given  for  the  de- 
fendant. 

In  another  cause,  after  a  trial  at  GuildAall,  a  special  case 
il^!  R.'      v*'  reserved  for  the  opinion  of  the  Court,  stating,  that  this 
Hil.aj  G.J.  was  an  action  upon  a  policy  of  insurniice  on  goods  at  and  from  ,. 
iteois  to  Bristoi.     The  ship  sailed  fiom  Nevis ,-  but,  befores 
her  arrival  at  Bristol,  she  was  captured  and  taken  into  Mor^~ 
lai^t  sod  there  condemned.     An  appeal  was  lodged  in  th^s 
parliatnent  of  Paris,  where  the  sentence  was  reversed,  an^ 
the  ship  and  cargo  were  decreed  to  be  restored.     B^ore  the 
saitence  of  restitution,  the   ship  and  cargo  had  been  sold; 
but  the  money  was  paid,  the  charges  of  prosecuting  the  af^ieal 
being  deducted.     The  defendants  have  paid  all  the  charges  of 
the  suit,  and  the  salvage,  except  the  sum  now   in  denaand, 
which  was  paid  by  the  pLaintilFs,  as  owners  of  the  goode,  to 
the  owner  of  the  ship  for  ,/ret^A^  pro  rata  itineris:  and  fttr 
which^e^A^  this  action  is  brought  on  the  policy  on  goodfc 

After  Ume  taken  to '  deliberate,  Lord  Manf^ld  delivered 
the  unaoimoua  opinion  of  the  Court  for  the  defendanU:  tlw 
item  nov  in  litigation.  His  Lordship  said,  is  that  which  was 
paid  for  freight  by  the  owner  of  the  cargo  to  the  prt^rietor 
of  the  ship  pro  rat^  ilinetis.  The  question  i^  Whether  be 
can  charge  these  underwriters  for  it  ?  As  between  the  owners 
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This  also  was  an  action  on  a  policy  of  insurancei  which  Eden  ▼. 
was  on  the  ship  and  goods  from  Oslend  to  Dominique.     The  ^^*Ha? 
JbUowing  facts  appeared  in  evidence:  that  the  ship  met  with  17^5* 
bad  weather,  and  was  in  great  distress ;  that  the  crew  threat- 
oied  to  take  the  command  from  the  captain  unless  he  would 
make  for  the  first  port ;  that  he  then  went  to  Ferrol  to  re- 
pair his  ship,  and  by  the  time  the  repairs  were  fini^ed,  the 
crew  forsook  her ;  that  he  then  got  another  crew,  and  at  the 
moment  he  was  going  to  sail,  the  Spanish  governor  stopped 
lum ;  that  after  a  detention  of  3  7  days  she  was   discharged^ 
aad  then  arrived  at  Dominique.     This  action  was  brought  for 
the  expence  incurred  by  wages,  provisions,  4*^.  during  the 
demurrage  at  FerroL     On  the  part  of  the  insurer  it  was  con-, 
teoded,  and  so  held  by  Mr.  Justice  Buller^  who  presided  upon 
tbat  trial,  that  the  freight,  and  not  the  ship,  is  liable  for  this 
kn,  and  that  the  charge  of  demurrage  could  not  be  allowed  - 
upoD  this  policy.     The  plaintiff  was  nonsuited. 

Agreeable  to  the  above  doctrine^  there  is  a  decision  of  Robertion 
the  whole  Court  of  King's  Bench.     It  was  an  action  on  a  ^•^''*''* 
policy  of  insurance^    on   the   ship   Dwnfries^  at   and  from  Reponi. 
hmdon  to  Africa^  during  her  stay  and  trade  there,  and  at  ^  ^^^* 
lod  from  thence  to  her  port  or  ports  of  discharge  in  the 
Briiisk  West  India  islands,    to  recover  a  partial  loss.     The 
&ets  were^  that  this  ship,  in  the  course  of  the  war,  afler  per- 
forming her  voyage  to  Africa^   in  coming  from  thence,  laden 
with  slaves  to  the  West  Indies^  touched  at  Barbadoes  in  De^ 
ember  1781,  &)r  the  purpose  of  watering,  at  which  island  an 
embargo  was  laid  on  all  ships  by  order  of  Lord  Hoody  the 
Gommander-iji-chief  upon  that  station ;  and  the  vessel  was  de- 
clined a  considerable  time.     The  captain  applied  for  leave  to 
depart,  but  was  refused ;  whereupon  he   attempted   to  sail 
away  privately  in  the  night,  but  was  pursued  by  the  Salaman' 
ier  sloop   of  war,    and   after   a  slight  engagement  he  was 
brought  back,  the  Dumfries  not  having  sustained  any  damage, 
fat  which  the  underwriters  could  be  charged,  on  account  of  a 
clause  exempting  them  from  partial  losses,  not  amounting  to 
J  JKT  cent.     Lord  Hoodj   in  consequence  of  this  breach  of 
embargo,  upon  her  return  took  almost  all  the  men  out  of  the 
Dumfries^  dispersed  some  of  the  crew  among  the  ships  of  war : 
the  captain  and  the  rest  of  the  crew  were  confined ;  and  the 

ship 
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ship  was  detained  at  Barbadoes  till  the  April  foQowing.  Thii 
detention,  however,  was  not  proved  to  have  m%ea  solely  firom 
the  embargo,  as  it  appeared  that,  for  some  part  of  the  time^ 
the  small  pox  prevailed  among  the  slaves,  and  that  the  em- 
bargo was  frequently  taken  o£P  and  renewed  between  Decemba 
and  ApriL  The  action  was  brought  to  recover  from  the  in- 
surer tqKm  the  sKip  the  additional  xvages  paid  to  the  seamen, 
and  the  charges  for  previsions  during  this  detention. 

Mn  Justice  BuUer  was  of  opinion,  at  the  trial,  that  the 
only  damages  proved,  being  items  for  seamen's  wages,  pnm- 
sions,  and  demurrage,  during  the  detention,  could  not  be  r^ 
covered  under  this  policy  on  the  ship  only.  To  make  the 
underwriter  liable  there  must  be  a  loss  of  the  ship,  for  the  po- 
licy is  on  the  body  of  the  ship  only ;  and  if  she  arrive  safe  at 
her  port  of  delivery,  be  the  voyage  ever  so  long,  you  cannot 
recover  under  such  a  policy :  if,  indeed,  she  be  in  such  a  stale 
as  to  prevent  her  from  completing  her  voyage^  it  is  certainly 
a  loss.     The  plaintiff  was  nonsuited. 


In  the  following  term  a  motion  was  made  to  set  amde  the 
nonsuit,  which,  after  argument,  was  refused  by  the  whole  Court 
to  be  done,  and  upon  that  occasion  Lord  Man^/feld  said, 
*<  There  is  no  authority  to  shew,  that  on  this  policy  the  in- 
sured can  recover  for  such  a  loss,  but  it  is  contrary  to  the 
constant  practice.  On  a  policy  on  a  ship^  sailors'  wagea  or 
provisions  are  never  allowed  in  settling  the  damages.  Tlie 
insurance  is  on  the  body  of  the  shipj  tackle,  and  furniture; 
not  on  the  voyage  or  crew.  In  this  case  it  is  admitted,  that 
there  was  no  damage  done  to  the  ship,  tackle,  or  fumitmre; 
and  therefore  I  think  the  direction  was  right,  and  that  the 
pl&intiff  ought  not  to  recover." 

Mr.  Justice  Buller.  — "  I  take  it  to  be  perfectly  well 
settled,  that  you  are  not  to  recover  on  a  policy  on  the  body  of 
the  ship  for  seamen's  wages  or  provisions :  these  are  not  the 
subject  of  the  insurance.  Tlie  case  put  at  the  bar  proves  the 
rule.  For  if  the  ship  had  been  detained  in  consequence  of 
any  injury  which  she  had  received  in  a  storm,  though  the  un- 
derwriter must  have  made  good  that  damage,  yet  you  could 
not  have  come  upon  him  for  the  amount  of  wages  or  pro- 
visions 
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risioDs  during  tbe  time  she  was  so  repairing.  Here  the  ship 
itself  is  safe;  and  the  Court  only  look  to  the  thing  itself  which 
is  the  sulgect  of  insurance;  and  the  wages  and  provisions  ^re 
oo  part  of  the  thing  insured." 

The  doctrine  contained  in  the  preceding  cases  was  much 
discussed,  and  by  some  supposed  to  be  considerably  shaken 
bjr  a  decision  of  the  Court  of  King's  Bench  in  the  year  1791 ; 
where  it  was  unanimously  held  by  the  learned  judges,  that 
fnwisums  sent  out  in  a  ship  for  tbe  use  of  the  crew  are  pro- 
tected by  a  policy  of  insurance  on  the  ship  andjurniture^     In 
tke  argument  of  that  case  the  judges  at  first  thought  it  fell 
widiin  the  principle  of  decision  in  Robertson  t.  Emer,  which 
thqr  were  determined  to  support :  but  the  grounds  of  distinc- 
tion between  the  two  decisions  are  stated  with  so  much  clear- 
ne»  and  perspicuity,  and  the  efiect  of  usage  upon  this  species 
of  contract  so  well  ascertained,  that  I  feel  it  my  duty  not  to 
abridge  tbe  arguments  adopted  by  the  court 

It  was  an  action  on  a  policy  of  insurance  on  an  East  India  Brough  r. 
and  China  ship,  and  on  the  tackle^  ordnance,  ammunition,  ^XennRer. 
artillery,  Kad,  Jvmitwre  of  the  ship.     At  the  trial  before  Lord  406. 
Ktm/on  at  GwldhaU^  it  appeared  that  while  the  ship  was  lying 
of  Bank^saul  Island^   in  the  river  CantoUj   it  became  ne- 
cessary to  refit  her,  for  which  purpose  the  stores  and  pro^ 
mons  were  taken  out  of  her,  and  put  into  a  warehouse, 
called  a  bank-saul,  and  that  while  they  were  in  the  ware- 
iKKise,  they  were  destroyed  by  an  accidental  fire.     It  was  ad- 
mitted that  the  policy  covered  all  the  articles  but  the  pro- 
Tiaons,  which  were  merely  for  the  use  of  the  ship's  crew:  but 
if  those  provisions  were  not  protected  by  the  policy,  then 
there  was  not  an  average  loss  of  3/.  per  cent.     It  was  con*  see  ante, 
sidered  in  the  same  ligiit  as  if  the  accident  had  happened  on  ^'  ^^* 
board  the  ship.     For  the  defendant  it  was  contended,  that 
the  provisions  were  not  protected  by  the  insurance;  but  one 
of  the  jury  sidd,  it  had  been  determined  in  Lord  Mansfield's 
time^  that  they  were  included  under  the  vfordjumitwef  under 
piiich  decision  the  merchants  had  since  acquiesced;  on  which 
the  plaintifi  obtained  a  verdict. 

A  JU01I0IJ5 
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A 'motion,  founded  upon  this  objection,  was  afterwan 
made  to  set  aside  tte  verdict,  and  an  inquiry  was  ordere 
mp«cting  the  case  allud«t  to  by  the  juryman ;  and  the  ai 
gument  was  fiUly  entered  into  at  t!ic  bar- 
Lord  Kenyan,  after  observing  on  the  loose  and  amlnguoi 
t«nns  of  policies  of  insurance,  said,  "  The  question  here  aris 
on  the  meaning  of  the  word  "  ftmiiture  "  one  of  the  yxK. 
men  said,  and  in  that  he  is  now  confirmed,  that  according- 
the  understanding  of  those  who  enter  into  these  contracts^ 
includes  the  provisiims /or  the  use  of  Ike  crex.  Now,  amckj 
the  sereral  accidents  against  which  the  defendant  insured,  a 
perils  hf  _fiTf ;  and  this  ship  being  at  Canton,  it  became  ik 
ceaniy  to  refit  her,  and  to  take  out  all  her  goods  and  lux 
them  on  this  island,  where  the  accident  happened :  by  whid 
these  provisions,  with  the  rest  of  the  goods,  were  burned; 
and  there  is  no  doubt  but  that  the  loss  on  this  island  must  be 
considered  in  the  same  light  as  if  it  had  happened  on  board 
the  ship  itself.  This  was  determined  in  Pdlj/ v.  The  Ba/tt 
Exchange  Assurance  Compani/.  Then  if  these  provisions  be 
inmred  as  part  of  the  out-fit  of  the  ship,  and  they  were  con- 
sumed by  one  of  the  perils  insured  against,  there  is  an  end 
of  the  question;  a  loss  has  happened  within  the  meaning o! 
the  policy;  and  consequently  the  defendant  is  liable.  Butii 
was  said  in  the  argument,  that  the  instant  any  of  the  pn> 
vinons  were  consumed  on  board,  there  could  not  be  a  tota 
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within  the  terms  of  the  policy.  It  is  an  undertaking  to  insure 
against  all  accidents  which  will  prevent  the  provisions  being 
applied  to  the  purpose  for  which  they  were  intended.  These 
provisions  were  part  of  the  out-fit ;  they  were  consumed  by 
fire^  (one  of  the  accidents  against  which  the  defendant  in* 
sored,}  and  consequently  could  not  be  applied  to  the  purpose 
far  which  they  were  put  on  board/' 

Mr.  Justice  BtdUr.  -—  <<  I  am  clearly  of  opinion,  that  the 

mderwriters  on  the  body  and  furniture  of  the  ship  are  liable 

to  pay  the  amount  of  these  provisions,  which  were  bought  to 

rei^ace  those  which  were  consumed  by  an  accident  within  the 

meaning  of  the  policy.     Without  commenting  on  the  words 

of  the  poliqr,  it  is  sufficient  to  say,  that  a  policy  of  assurance 

has  at  all  times  been  considered  in  courts  of  law  as  an  absurd 

iod  incoherent  instrument ;  but  it  is  founded  on  usages  and 

must  be  governed  and  construed  by  usage.    Now  it  is  perfectly 

clour,  that  in  every  instance  where  losses  have  been  settled, 

the  proviaions  put  on  board  the  vessel  when  she  sailed  have 

been  omaidered  as  part  of  the  ship.     The  value  is  taken  in 

duaway;  the  underwriters  have  a  right  to  go  and  seethe 

ship,  to  e^camine  the  value  of  the  hull,  the  masts,  and  the 

provisions;  the  value  of  the  ship  alone  comprehends  all  these 

irtides ;  but  though  the  underwriters  have  a  right  to  examine 

the  ship  itself  in  point  of  fact  they  do  not,  because  they 

bow,  from  experience,  the  quantity  of  provisions  necessary 

lor  the  crew  for  the  intended  voyage ;  and  if  that  value  be 

stated  to  them  in  the  ordinary  way,  they  sign  their  names 

immadiately  without  making  further  inquiries.     Then  if  the 

provisioiis  be  included  in  a  policy  on  the  ship,  and  the  ship 

and  all  the  provisions  be  lost,  the  underwriters  must  make 

good  the  whole  loss,  whether  it  be  a  valued  or  an  open  policy. 

But  it  baa  been  said  that,  if  an  accident  happen  afler  some  of 

the  provisions  are  consumed,  the  underwriters  are  entitled  to 

a  deduction  to  the  amount  of  such  provisions :  I  will  answer 

this,  first,  as  the  argument  applies  to  a  valued,  and  then  to 

an  G^n  policy.     As  to  the  first;  from  the  nature  of  the 

poficy,  the  provisions  are  not  insured  against  all  events ;  they 

are  only  insured  against  particular  risks.     Again,  there  is 

nothing  from  which  there  can  be  salvage ;  if  the  body  of  the 

ship  and  every  thing  on  board  be  sunk,  or  burned,  there  can 
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be  no  nlyage.  And,  in  the  case  of  an  open  po 
sored  miut  prove  by  evidence  what  was  the  valoe  > 
and  then  the  same  reasons  apply  as  in  tlie  case  of 
li^.  With  respect  to  tlie  case  of  Jtobertton  v.  J 
has  been  relied  on :  I  thought  at  Erst  that  it  app 
to  the  present;  and  if  I  GtiU  entertained  the  sam 
would  not,  on  account  of  any  usage  to  the  con 
underwriters,  overturn  a  solemn  determination  ol 
bat  that  case,  and  the  two  others  there  mentioaet 
distinguishable  from  the  present.  In  all  those 
vri^ed  to  charge  the  underwriters  with  the  an: 
provisions  consumed,  during  the  time  when  the 
detained.  Of  those  therefore  it  is  sufficient  to 
insurance  is  on  the  ship  for  ike  "ooyage :  but,  dui 
tion,  the  ship  is  not  proceeding ;  and-  therefore 
writers  are  not  liable,  This  case  also  di&i's  f 
Robertson  V.  Ewer  in  another  circumstance;  the 
visions  were  consumed  by  ihc  slaves  on  board,  an> 
ship's  crew,  and  the  slaves  are  considered  as 
cargo.  The  words  of  Lord  Mansfield  in  that  c 
taken  with  a  reference  to  the  case  then  before  hij 
then  speaking  of  a  charge  for  provisions  used  dr 
tention  of  tlie  ship,  and  for  the  maintenance  o 
and  he  said,  "  there  is  no  authority  to  shew  tha< 
"  iicy,  the  insured  can  recover  for  stick  a  loss  .■ 
«  trary  to  the  constant  practice."  Then  he 
say,  on  a  policy  on  a  ship,  sailors'  wages  or 
r  allowed  in  settiiiig  the  damages.  Now, 
r  general  si 


it 


ChaK  IL3  OF  THE  POLICY.  97 

for  tbese^  bot  only  for  those  which  were  on  board  at  the  time 
of  the  insurance,  since  they  only  formed  a  part  of  the  value 
of  the  ship.  On  the  whole,  therefore^  I  am  of  opinion,  that 
there  should  be  no  new  trial.  The  cases  cited  are  distinguish-^ 
^ble  firom  the  present:  tlie  usage  of  merchants,  as  to  the 
constmction  of  these  instruments,  stands  unimpeached,  and 
therefore  it  must  prevail  in  this  case." 

Mr.  Justice  Grose  agreed,  and  the  rule  was  discharged. , 

In  an  insurance  upon  a  Qreenlani  ship,  it  became  a  ques*  Hockini  v. 
tion.  Whether  the  Unes  and  tackle  employed  in  the  fishery  b  r^eJu 
b  those  seas  could  be  recovered  under  a  policy  made  upon  si3'0.  j. 
ik  skip,  iadde,  and  Jurniture,  &c.     This  case  came  before 
the  Court,  upon  a  motion  for  a  new  trial,  and  the  judges 
wfre  unanimously  of  opinion,  that  they  were  not  protected  by 
the  policy,  not  being  part  of  the  ship^&  tackl^  or  furniture^ 


It  is  also  necessary,  in  order  to  entitle  the  insured  to  re- 
co?er,  that  the  loss  which  has  happened  be  a  direct  and  im- 
Diediate  consequence  of  the  peril  insured,  and  not  a  remote 
<ne.  This  doctrine  was  laid  down  in  a  case  before  Lord 
Mans/tdi,  and  the  decision  of  the  jury  was  agreeable  to  the 
^  Pi  principle  stated  by  the  Chief  Justice. 


^  : 


It  was  an  action  on  a  policy  of  insurance  '^  at  and  from  Jones  v. 
"  Bristol  to  the  coast  of  Africa,  during  her  stay  and  trade  cuiWhlliL 
^  tbere^  and  fttUn  thence  to  her  port  or  ports  of  discharge  '^r-  Vac. 
"  in  the  West  Indies.^    There  was  a  memorandum  on  the  Repf  p'130. 
poliqTy  ^*  that  the  assurers  are  not  to  pay  any  loss  that  may  ^''^^  («)• 
^  happen  in  boau  during  the  voyage,  (mortality  by  natural  tL'dLw 
"  death  excepted,)  and  not  to  pay  for  mortality  by  mutiny,  ^-  *<«t>»»«». 
^  nnleis  the  same  amount  to  lo/.  per  cent.,  to  be  computed   •^hindon- 
*•  on  the  first  cost  of  the  ship,  out-fit  and  cargo,  valuing  ne-  ^^^*  "*' 
**  grocs  so  lost  at  35/.  per  head."     The  demand  upon  the  rua.3^8. 
poKcy  vras  the  loss  of  a  great  many  slaves  by  mutiny.     The 
evidence  of  the  captain  was,  that  he  had  shipped  225  prime 
slaves  on  board :  that  oh  the  3d  of  May,  before  he  sailed  firom 
die  coast  of  Africa,  an  insurrection  was  attempted ;  that  the 
women  seized  him  on  the  quarter  deck,  and  endeavoured  to 
throw  him  overboard,  but  he  was  rescued  by  the  crew ;  that 
vou  I.  H  the 
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the  women  and  some  men  threw  themselves  down  the  hmtdi« 
way,  and  were  much  bruised.    That  he  sent  the  rin^eadcr 
on  shore,  and  twelve  men  and  a  woman  afterwards  died  of 
those  bruiseS)  and  from  abstinence:  that  on  the  22d  of  Mty 
there  was  a  general  insurrection,  the  crew  were  forced  to  fire 
upon  the  slaves,  and  attack  them  with  weapons,  it  being  a 
cose  of  imminent  necessity*    Several  slaves  took  to  the  ship's 
sides,  and  hung  down  in  the  water  by  the  chains  and  ropes, 
some  for  about  a  quarter  of  an  hour,  three  were  killed  by 
firing,  and  three  were  drowned,  the  rest  were  taken  in,  but. 
tliey  were  too  far  gone  to  be  recovered ;  many  of  them  were^ 
dcq[)erately  bruised,  many  died  in  consequence  of  the  wounda 
they  had  received  from  the  firing  during  the  mutiny, 
from  swallowing  salt  water,  some  from  chagrin  at  thdr 
appointment,  and  from  abstinence;   several  of  fluxes 
fevers;  in  all  to  the  amount  of  55.    The  underwriter  had  paic3 
at  the  rate  of  15  per  cent,  for  19,  who  were  eithi^*  killed 
during  the  mutiny,  or  had  afterwards  died  of  their  wounds. 
Another  consequential  damage  was  stated,  that  the  mutiny 
had  lessened  the  remaining  slaves  in  the  estimation  of  the 
planters,  and  reduced  their  price. 

Lord  Mansfield  sdd,  <<  As  to  the  latter  loss,  I  think  the 
underwriter  is  not  answerable  for  the  loss  of  the  market,  or 
the  price  of  it :  that  is  a  remote  consequence,  and  not  widiin 
any  peril  insured  against  by  the  policy. 

'^  The  question  for  the  jury  will  be,  Whelller  any  of  those 
who  died  by  any  other  means,  except  by  being  fired  upon, 
or  in  consequence  of  the  wounds  and  bruises  which  they  re- 
ceived during  the  struggle,  are  within  the  meaning  of  the 
policy  which  insures  against  damage  by  mutiny  ?  Thlspolicj 
is  in  the  common  form,  and  if  it  were  not  for  the  memoran- 
dum, I  should  say,  the  case  was  not  within  the  instrument 
But  as  it  now  stands  it  is  very  clear,  that  those  who  were 
killed  by  the  firing,  or  died  in  consequence  of  their  woundfy 
are  within  the  policy ;  the  other  complicated  cases  must  be 
Icfl  to  the  jury.  The  first  class,  such  as  were  killed  in  the 
fray,  certainly  come  within  the  meaning  of  the  policy ;  anjd 
the  second  class  also,  those  who  died  of  the  wounds  they  re- 
ceived.   The  third  class  are^  I  think,  as  clearly  not  within  it, 

such 
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I  baii^  baffled  in  tbeir  attempts,  in  despair  chose  a 
of  death,  by  fiwting,  or  died  through  despondency  r 
act  mortality  by  mutinyt  but  the  reverse^  ibr  it  is  by 
^  rnxdimf.  The  great  class  are  such  as  received  some 
f  the  mutinyt  but  not  mortal,  and  died  afterwards  of 
■■sesy  as  those  who  swallowed  water,  jumped  ovcr- 
4t;    Thu  ii  the  great  point*** 

jmy  found,  that  all  who  were  killed  in  the  mutiny,  or 
r  Iheir  wounds,  were  to  be  paid  for*  That  all  those 
ed  of  their  bruises,  which  they  received  in  the  mutiny^ 
•ooompanied  with  other  causes,  were  to  be  paid  for, 
U  who  had  swallowed  salt  water,  and  died  in  conse- 
thereof,  or  who  leaped  into  the  sea,  and  hung  upon 
let  of  the  ship,  without  being  otherwise  bruised9  or 
ed  of  chagrin,  were  not  to  be  paid  for. 

fae  construction  of  policies  of  insurance  for  time  (a),-  • 
lie  very  firequent,  the  same  liberality,  equi^,  and  good 
have  always  prevailed,  as  in  all  other  insurances :  and 
arts  have  gone,  as  far  as  possible,  to  decide  according 
intention  of  the  parties. 

D  action  on  a  policy  of  insurance  on  the  ship  Maryy  a  Syen  ind 
f  marque^  the  words  of  the  policy  were,  "  at  and  from  Biridie/ 
rpod  to  Antiguay  with  liberty  to  cruise  six  weeks,  and  to  l^oui-  s^' 
n  to  Irelandj  or  Falmouth^  or  Milfbrd^  with  any  prize 
riaes."    The  ship  having  been  taken,  this  action  was 
t^  and  came  on  to  be  tried  before  Mr.  Baron  Hotham 
taderj  when  a  verdict  was  found  £»  the  pUintifii. 

D  a  motion  for  a  new  trial,  the  material  parts  of  the 
»  were,  that  the  policy  was  made  on  the  9th  of  Fdnruary 
and  there  was  no  time  fixed  in  it  for  the  commence- 
or  the  duration  of  the  voyage.  The  cai'tain  of  the 
leiog  called  on  the  part  of  Uie  plaintiflSi,  swore  that  he 
laOed  firom  lAverpoclon  the  28th  oS Febrtiary :  he  was 

'  die  act  of  35  G.  3.  r.  63.  t.  xa.  no  policy  upoa  any  fli^,,4)r  in- 
vrin,  shall  be  made  for  any  longer  term  than  twelve  calendar 
See  ante,  p.  45. 
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five  days  before  he  cleared  the  land ;  and  he  proceeded  on  his- 
direct  voyage  till  the  14th  of  March^  chasing,  however,  at  dif- 
ferent times,  from  the  7th  to  the  14th,  at  which  time  he 
began  his  cruise,  giving  notice  thereof  to  the  crew,  and  or- 
dering a  minute  <^  it  to  be  entered  in  the  log-book,  which  was 
done«  From  the  14th  oi  March^  he  continued  cruising  about 
the  same  latitude  till  the  17th  or  i8th  o{  April:  when  he  dis- 
continued the  cruise,  of  which  he  also  gave  notice,  intending 
to  go  to  the  BurlingSy  off  Lisbon^  in  the  course  of  his  voyage. 
On  the  23d  he  renewed  the  cruise,  of  which  he  gave  notice  as 
before,  and  ordered  a  minute,  to  that  purpose,  to  be  entered 
in  the  log-book.  From  that  time  he  continued  cruising  till 
the  28th  of  Aprils  when  he  was  taken  by  an  American  priva- 
teer. Many  witnesses  were  examined;  some  of  whom  thought^ 
that  the  liberty  of  cruising  given  by  the  policy,  meant  si 
successive  weeks ;  others  conceived,  tliat  if  the  separate  tim 
of  cruising,  when  added  together,  should  not  exceed  th 
space  of  six  weeks,  the  terms  of  the  insurance  would  be 
plied  with :  but  none  of  them  could  prove  any  usage,  as  non^ 
of  the  witnesses  ever  knew  a  cose  exactly  circumstanced  lik^ 
the  present. 

Lord  Mansfield.  —  "  This  was  merely  a  question  of  con^ — 
struction,  on  the  face  of  the  policy,  and  unless  a  usage  coulc£ 
have  been  shewn  in  favour  of  this  desultory  cruising,  calling; 
witnesses  to  support  it,  was  calling  them  to  swear  to  mere 
opinion.      None  of  those  produced  knew  of  any  instance; 
and  therefore  their  evidence  ought  not  to  have  been  recevitd. 
Yet,  I  dare  say,  their  testimony  had  great  weight  with  the 
jury.    The  meaning  of  words  depends  upon  the  subject.  The 
instructions  were  not  read,  but  they  shew  the  meaning  very 
clearly,  for  they  run  thus :  « To  cruise  six  weeks,  and  then 
proceed  to  Antigua.*    There  can  be  no  general  rule.     Here 
the  subjectrmatter,  in  my  opinion,  is  decisive  to  shew,  that 
the  six. weeks  meant  one  continued  period  of  time.     A  cruise 
is  a  well-known  expression  for  a  connected  portion  of  tixnei 
There  are  frequency  ;^rticles  for  a  month's  cruise,  a  six  wecb* 
cruise,  4'C.     Such  a  liberty,  as  in  this  case,  to  a  letter  of 
marque,  is  an  excuse  for  a  deviation.    But  what  was  con- 
tended for  by  the  plaintiffs  is  impossible  in  practice.     Sup- 
pose tlic  ship  returns  directly  back^  cruising  for  the  space  of  Ji 

-b  week. 
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week*  She  may  then  perhaps  take  three  weeks  to  return  to 
rhere  she  had  been.  Can  she  then  renew  the  cruise,  return 
gain,  and  so  repeatedly  ?  The  voyage,  in  that  way,  might 
ttt  Sor  years.  But  the  true  meaning  is,  *  I  will  excuse  a  de- 
viation for  six  weeks/  The  instructions,  although  it  hap- 
enb  they  were  not  read,  strike  me  much.  Another  argument ; 
ix  weeks  is  a  continuation,  a  congregate  denomination  of 
me.  If  they  had  meant  separate  days,  they  would  have 
lid  forty-two  days."    The  rule  for  a  new  trial  was  made 


Haraig  said  thus  much  of  construction  in  general,  by 
liidb  it  appears,  that  the  material  rules  to  be  adhered  to, 
re  tlte  intention  of  the  parties  entering  into  the  contract,  and 
le  nsage  of  trade ;  it  will  be  proper  to  consider  more  parti- 
]Iarly,  what  shall  be  construed  a  loss  within  the  meaning  of 
le  policy.  This  mode  of  treating  the  sufcgect  naturally  leads 
I  to  condder  losses  by  perik  of  the  sea ;  losses  by  capture, 
id  by  detaition  of  princes  or  people ;  and  losses  by  the  bar- 
itry  of  the  masters  or  mariners ;  which  are  the  great  divi-> 
ons  of  perib  insured,  and  which  will  furnish  materials  for 
te  three  following  chapters. 


u  3 


(      i02     ) 


CHAPTER  III. 
Of  Losses  by  Perils  of  the  Sea. 


puke,  311. 


THE  subject-mutter  of  this  chapter  may  be  reduced  to  a 
very  snmll  compass ;  as  very  few  que&tions  have  ever  been 
^tatcd  in  the  English  courts  of  Inw  upon  this  poiiiL  It  mift 
in  general,  be  said,  that  every  thing  which  happens  to  a^ip, 
in  the  course  of  her  voyage,  by  the  immetliate  act  of  God, 
without  the  intervention  of  human  agency,  is  a  peril  of  the 
■ea.  Thus  in  an  insurance  against  perils  of  the  sea,  erei} 
accident  happening  by  the  violence  of  wind  or  waves,  bf 
thunder  and  lightning,  by  driving  against  rocks,  by  the 
atrandlDg  of  the  ship,  or  by  any  other  violence  which  liuiniB 
prudeoce  could  not  foresee,  nor  human  streogth  resist,  inif 
be  considered  as  a  loss  within  the  meaning  of  such  a  poli^; 
and  the  insurer  must  answer  fur  all  damages  sustained,  is 
consequence  of  such  accident.  But  if  a  ship  be  driven  \^ 
■tress  of  weather  on  an  enemy's  coast,  and  is  there  captuK^ 
it  is  a  loss  by  capture,  and  not  by  perils  of  the  sea.  This  *•■ 
ruled  by  Lord  Kmt/on  in  an  action  on  a  policy  against  captiM 
only,  and  the  ship  was  driven  by  a  hard  gale  of  wind  on  the 


to  restore  the  value  of  all  the  damaged  goqjds,  and  the 
rriter  upon  the  ship  is  also  answerable  for  all  the  injury 
she  has  sustained. 

Charter-parties,  if  the  vessel  freighted  was  robbed  or  sRoiLAhr. 
ij  pirates,  that  was  held  to  be  a  loss  within  the  meaning  if^'^'  ^®* 
words  <<  perils  of  the  sea.'*     It  is  also  said,  that  the  batch,  56. 
ole  of  construction  prevails  as  to  policies  of  insurance, 
possibly  might,  and  would  be  the  true  construction 
hoie  words ;  but  as  it  is  now  the  universal  custom  to 
against  the  attacks  of  pirates,  by  express  words  inserted 
policy,  that  question  can  now  hardly  arise. 

OQgh  the  courts  in  this  case^  as  in  all  others,  will  en- 
r  to  give  effect  to  this  species  of  contract,  by  a  liberal 
[uitable  construction ;  yet  they  will  be  cautious  not  to 
the  principle  so  far  as  to  say,  that  the  acts  of  the  par- 
all  be  made  to  operate  beyond  their  intention;  and 
re  they  will  attend  to  the  words  of  the  contract,  and  see 
e  loss,  which  is  proved  to  have  happened,  is  really  onQ 
e  risks  against  which  the  underwriter  has  insured. 

iction  was  brought  upon  a  policy  of  insurance  for  the  Gregson  r: 
if  certain  slaves  insured  by  that  policy.     The  declara-  ^  R.*2j«ter 
ited,  *'  that  by  perils  of  the  sea,  contrary  winds,  cur-  23  o*  3* 
8i  and  other  misfortunes,  the  voyage  was  so  much  re« 
edy  that  a  sufficient  quantity  of  water  did  not  remain 
the  support  of  the  slaves,  and  other  people  on  board, 
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"  and  that  certAin  of  the  slaves,  mentioned  in  the  declaratio 
"  perished  for  want  of  water,"  The  facts  appearing  in  c 
dence  were,  that  the  ship,  bein^  bound  from  Guinea  to  J 
Taaica,  had  missed  ihe  island,  and  the  crew  were  reduced 
great  distress  for  wnnt  of  water :  tiiat  the  cnpiafn  consulti 
with  the  crew,  and  it  wan  unanimously  agreed  upon  it 
tame  of  the  slaves  should  be  thrown  overbonrd,  in  order 
preserve  the  rest :  that  at  the  time  this  resolution  was  form* 
there  remained  hut  one  day's  full  allowance  of  water,  at  ■ 
quarts  per  man.  The  jury,  upon  this  evidence,  founcj 
verdict  for  the  plalntiH^  with  damages  at  30/.  a  head  for  e%-4 
slave  thrown  overboard. 

A  motion  was  afterwards  Ynade  for  a  new  trial,  upon  ill 
ground  that  this  was  not  a  loss  by  perils  of  the  sea. 

Loi^  Mansfield.  —  "  This  is  a  very  uncommon  case,  ani 
deeerres  a  further  consideration.  There  is  great  weight  in  tb 
objection,  that  the  loss  is  stated,  by  the  declaration,  to  havi 
'  arisen  from  the  perils  of  the  sea,  and  that  the  currents,.^ 
had  made  the  ship  foul  and  leaky.  Koiv,  docs  it  appear  b; 
evidence  that  the  ship  was  foul  and  leaky?  On  the  contrai^ 
the  loss  happened  by  mistaking  Jamaica  for  another  place 
Beudes,  a  fact  has  been  mentioned  by  the  counsel  of  throwioj 
•ome  overboard  after  the  rain  fell,  a  fact  which  is  not  agrcK 
OQ  by  both  aides,  though  a.  very  material  one." 

Mr.  Justice  BuUer.  —  "  The  declaration  does  not,  in  anj 
part  of  it,  state  the  loss  which  has  been  the  occasion  of  ibii 
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qppencd  by  perils  of  the  sea/'    The  rule  for  a  new  trial  was 
lade  absolute,  on  pa}'ment  of  cost:*. 

A  lo6s  occasioned  by  another  vessel  running  down  tlie  ship  Smith  ?. 

mred  is  a  peril  of  the  sea.  4  TaLnt. 

126. 

The  Court  of  King's  Bench  have  been  of  opinion,  that  Cuiien  v. 

here  a  vessel  was  sunk  at  sea,  by  another  vessel  firing  upon  ^^l'^' 

er,  mistaking  her  for  an  enemy,  if  not  n  peril  of  the  sea,  as  57  o,  3. 

ome  of  the  judges  thought,  was  a  loss  within  the  policy,  as 

•cmg  a  peril,  loss  and  misfortune,  under  the  general  words 

f  the  policy,  sustained  in  the  course  of  her  navigation  on  the 


In  an  insurance  upon  slaves  against  perils  of  the  sea,  their  Tathtm  v. 
leatb  by  failure  of  sufficient  and  suitable  provision,  though  j|^;^e^"> 
bat  failure  was  occasioned  by  extraordinary  delay  in  the  voy-  Rep.  6^6. 
ge  from  bad  and  stormy  weather,  was  holden  not  to  be  a  loss 
ritliin  the  policy  by  perils  of  the  sea,  but  a  loss  by  natural 
CBlhf  which  cannot  now  be  insured  against  since  the  statutes 
ir  regulating  the  manner  of  carrying  slaves  in  British  vessels 
mn  the  coast  of  Africa^  by  vohich  it  is  provided,  that  no  loss  $0  G.  3. 
r  damage  shall  be  recoverable  on  a  policy  on  account  of  the  moT'  ^*  ^^'  '*  ^' 
vUfy  of  slaves  by  natural  death  or  ill  treatment^  or  against  loss  c.  80. 
y  throwing  overboard  of  slaves  on  any  account  whatsoever,  &c.     l^^o  1 24. 

In  an  action  on  a  policy  of  insurance  at  and  from  SaitU  Rohi  t. 
Bartholomew  to  the  coast  of  Africa,  and  during  her  stay  and  P^'*?"*^^* 
rade  there  and  back  to  Saint  Bartholomew,  it  was  attempted,  after  ni 
mder  a  count  for  a  loss  by  perils  of  the  sea,  to  recover  for  a  ^79^' 
lotal  loss  of  the  ship,  which  appeared  to  have  been  destroyed 
yj  a  species  of  worms  which  infest  the  rivers  oi  Africa.     An 
intelligent  merchant  swore,  that  he  had  known  many  instances 
of  this  species  of  loss,  but  that  the  tmderwritcrs  had  invariably 
refused  to  pay.     Lord  Kenyan,  upon  this  evidence,  and  the 
unanimous  declaration  01  the  jury,  decided  that  it  was  not  ^ 
Ion  by  perils  of  the  sea. 

If  a  ship  has  been  missing,  and  no  intelligence  received  of 
her  within  a  reasonable  time  after  she  sailed,  it  shall  be  pre*    . 
samed  that  she  has  foundered  at  sea. 

The 
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MtdnaUe  time  in  such  cases,  must  always  depend  upon  a 
ioneij  of  obvious  circumstances.     I  understand,  however,  a 
racdce  has  prevailed  among  insurers,  which  seems  reasonable 
Boogh,  that  a  ship  shall  be  deemed  lost  if  not  heard  of  in  six 
looths  after  her  departure  (or  after  the  time  of  the  last  intel- 
gence  from  her)  for  any  part  of  Europe;  and  in  twelve 
lontbfly  if  for  a  greater  distance.    The  only  obj^ection  to  sucii 
pnctioe  is,  that  the  latter  period  does  not  seem  su£Scient  in 
miia  voyages*     However,  that  is  a  matter  for  the  insurcr^s  Salk.  q^ 
anderadon ;  and  even  if  he  should  pay  the  money  under  a 
liitalrp,  supposing  the  ship  lost  when  it  really  is  not,   he 
■^g^  as  we  shall  see  hereafter,  if  the  insured  were  unwilling  viae  poar, 
9  icfbnd,  recover  it  back,  in  an  action  for  money  had  and  ^*  ^' 
iaoeived  to  his  use. 

In  Spain  and  France,  this  matter,  however,  is  not  left  to 
mcertainty ;  but  the  time,  within  which  such  losses  may  be 
iemanded,  is  fixed  and  ascertained  by  express  regulations. 
iy  the  ordinances  of  the  former,  if  any  ship  insured  on  going  a  ^^^H«^^ 
IV  or  coming  from  the  Indies^  is  not  heard  of  in  a  year  and  ^^* 
I  lialf  after  her  departure  from  the  port  where  she  loaded,  it 
s  declared  that  she  is,  and  shall  be  deemed  lost :  by  those 
if  the  latter  it  is  said,  that  if  the  insured  receive  no  news- 
it  his  ship,  he  may,  at  thp  expiration  of  a  year  for  common 
royagcs,  reckoning  from  the  day  of  the  departure,  and  after  a  Magem, 
two  years  for  those  at  a  greater  distance^  make  his  cession  to  ^i]«wk  u. 
die   underwriters,    and  demand    payment,    without    being  ••3s*»t.5S. 
cMjged  to  produce  any  certificate  of  the  lof^s. 


(    los    ) 


CHAPTER  IV. 

Of  Losses  in/  Capture  and  Dele/ilhn  nf  Princes. 

J^APTURE,  8s  applied  to  thejubjectof  marine  insurants. 
^-^  may  be  said  to  be  a  taking  of  the  ships  or  goods  beloK-i 
ing  to  tlie  subjects  of  one  countrj'  by  those  of  another,  wh 
in  8  state  of  public  war.  What  shall  be  considered  as  a  ca 
tun,  so  as  to  render  an  insurer  liable  under  a  policy  insur-iD 
against  captures,  bas  now  become  a  question  of  very  littj 
difficult;,  {a) 

i.  The  taw  upon  this  subject  is  perfectly  settled  in  Englaad, 
'  between  the  insurer  and  the  insured ;  and  it  is  this,  that  tba 
■hip  is  to  be  considered  as  lost  by  the  capture,  though  she  be 
never  condemned  at  all,  nor  carried  into  any  port  or  fleet  of 
the  enemy:  and  the  insurer  must  pay  the  value.  I^  after  a 
ccHuJoDnation,  the  owner  recover  or  retake  her,  the  insurer 
can  be  in  no  other  condition  than  j^  she  bad  been  retaken  or 
recovered  before  condemnation.  The  insurer  runs  the  risk 
<^  the  insured*  and  undertakes  to  indemnify ;  be  must  ther^ 
fitie  bear  the  loa  actually  sustained,  and  can  be  liable  to  no 
more.  So  that  it^  after  condemnation,  the  owner  recovers 
the  ship  in  her  complete  condition,  but  haa  naid  s; 
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not,  however,  suspend  the  demand  for  a  total 
.  the  insurer:  but  justice  is  done  by  putting  him  in 
of  the  insured,  in  case  of  a  recapture. 

9t  lawful  to  insure  against  British  capture,  and  there*  Lubbock  ▼« 
an  insurance  would  be  void;  but  it  is  not  a  crim^  I^ld^' 
Are  the  policy  would  only  be  void  pro  tanto.  Gtover  v. 

Cowic, 
I  M.  Ii  S. 

principles,  which  are  agreeable  to  the  ideas  of  foreign  i^ 
srere  settled  by  Lord  Mansfield^  and  the  wh^le  Court 
s  Bench,   in  Goss  against   Withers^  (which  will  be 
nigth  when  we  come  to  treat  of  abandonment,}  and 
.ve  never  since  been  disputed.     It  has  likewise  been  Rocd  Se* 
It  where  a  capture  has  been  made,  whether  it  be  legal  ^^^ 
he  insurers  are  liable  for  the  charges  of  a  compromise  ^^?-  34< 
itfj£if,  to  prevent  the  ship  from  being  condemned  as 
X  iitrue^  the  only  case  I  have  been  able  to  find  where  %  Bwrr.  683. 
t  came  directly  in  question  is  a  nisiprius  note;  bait 
consider  the  high  authority  from  which  this  doctrine        •      §  , 
and  that  the  thing^  in  itself  is  not  at  all  repugnant  to 
sral  principles  of  the  law  of  insurance,  it  certainly 
im  to  our  attrition. 

!  an  action  on  a  policy  of  insurance  on  a  DidcA  ship,  serens  v. 
e  Tydf  and  its  cargo,  at  and  from  Saint  Eustatius  to  ^^i^^[* 
m,  warranted  a  Dutch  ship,  and  the  goods  Dutch  313. 
,  and  not  laden  in  any  French  port  in  the  West  In-^ 
he  cargo  was  worth   12,000/.  and  was  insured  at  a 
I  of  fifteen  guineas  per  cent,  which  was  advanced  to 
I  rate  on  account  of  the  number  of  captures  made  by 
Ush  of  neutral  vessels,  on  suspicion  of  illicit  trade, 
detention  of  those  vessels  by  the  proceedings  in  the 
»f  Admiralty.     The  defendant  underwrote  82/.  of  the 
's,  for  a  premium  of  j  2/.  1 85.  3^.     In  May  1 758,  the 
\  at  Saint  Eustatius  taking  in  her  cargo,  which  con- 
r  sugar  and  indigo,  and  other  French  commodities, 
ere  put  on  board  her,  partly  out  of  barks  from  sea, 
om  the  shore  of  the  island.  On  the  1 8th  of  June  1758, 
id  on  her  voyage;  on  tlie  27th  she  was  taken  by  an 
privateer  and  carried  into  Portsmouth.    On  the  ist  of 
he  sailors  were  examined  upon  the  standing  interro- 
gatories 
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gatories  prescribed  by  the  statute  29  Geo.  z.  c  34.  and  the- 
captain  entered  his  claim  in  the  Admiralty  court*    In  October^ 
1758,  the  claimants  were  cited  to  specify  what  part  of  tlu^ 
goods  was  token  from  the  shore  of  Saint  EustatiuSt  and  whaL. 
from  the  barks*     Citation  was  continued  from  court  to  court 
till  February  1759,  when  an  interlocutory  decree  waa  pro- 
nounced for  the  contumacy  of  the  claimants  in  not  spectfying, 
land  that  therefore  the  goods  should  be  presumed  French  pro- 
perty.    There  was  an  appeal  to  the  Lords  Commisaioners  of 
prizes :  but  as  many  causes  stood  before  it,  as  the  market  wai 
very  high,  and  as  the  cargo  was  in  part  perishable,  the  agent 
of  the  owners  agreed  with  the  captors  to  give  them  800/.  and 
costs,  to  obtain  the  reversal  of  tlie  sentence.     The  reversal 
was  had  by  consent,  and,  in  order  to  give  costs  to  the  captor, 
it  was  decreed  by  consent,  that  there  was  a  sufficient  cause 
for  seizure ;  and  thereupon  costs  were  decreed  to  the  captor; , 
and  restitution  of  the  cargo  to  the  owners  was  also  ordered. 
The  ship,  when  restored,  proceeded  to  AmUerdam  j  and  after 
1      *       her  arrival  thcre^  the  Chamber  of  Insurances  in  that  dty 
settled  the  average  of  the  plaintiff  towards  the  loss  and  ex* 
pences  at  14/.  3X.  Sd.  occasioned  by  the  capture^  detention, 
and  litigation ;  and  for  this  sum  the  action  was  brought. 

hard  Mansfield.'^**  The  first  question  is.  Whether  (his 
was  a  just  capture?  Both  sentences  are  out  of  the  case,  being 
done  and  undone  by  consent  The  capture  was  certainly  un- 
just. The  pretence  was,  that  part  of  this  cargo  was  pat  on 
board  off  Saini  Eustaiitis^  out  of  barks  supposed  to  ccmie 
from  the  French  islands,  and  not  loaded  immediately  from  the 
shore.  This  is  now  a  settled  point  by  the  Lords  of  Appeal, 
to  be  the  same  thing  as  if  they  had  been  landed  on  the  Dutch 
shore,  and  then  put  on  board  afterwards;  in  which  case  there 
is  no  colour  for  seizure.  The  rule  is,  that  if  a  neutral  ship 
trade  to  a  Frettch  colony,  w  ith  all  the  privileges  of  a  French 
ship,  and  is  thus  adopted  and  naturalized,  it  must  be  looked 
upon  as  a  French  ship,  and  is  liable  to  be  taken.  Not  so,  if 
she  have  only  French  produce  on  board,  without  taking  it 
in  at  a  French  port ;  for  it  may  be  purchased  of  neutrals. 

^  Second  question  is,  Whether  the  owners  have  acted  bond 
fde  and  uprightly,  as  men  acting  for  themselves,  and  upon 

I  a  reasonable 
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a  reascmable  footing ;   so  as  to  make  the  expences  of  tliis 
compromise  a  loss  to  be  borne  by  the  insurers.     The  order 
«f  the  Judge  of  the  Admiralty  to  specify  was  illegal,  con- 
trary to  the  marine  law  and  the  act  of  parliament,  which 
is  only  declaratory  of  the  marine  law;  because  if  they  had 
specified,  it  could  be  of  no  consequence,  according  to  the 
mle   I  brfore  mentioned.     The  captors  were,   however,  in 
poflKssion  of  a  sentence,  though  an  unjust  one :  and  a  Court 
of  Appeal  cannot,  or  seldom  does,  upon  a  reversal,  give  costs 
or  damages,  which  have  accrued  subsequent  to  the  original 
sentence ;  &r  these  damages  arise  from  the  fault  of  the  Judge, 
not  of  the  parties.     Under  all  these  circumstances,  therefore, 
the  owners  did  wisely  to  offer  a  compromise.     The  cargo  was 
worth  12,000/.;  the  appeal  was  hazai*dous;  the  delay  certain. 
The  Dutch  deputy  in  England  negotiated  the  compromise ;  the 
Cliamber  of  Commerce  at  Amsterdam  ratified  it,  and  thought 
it  reasonable.     Had  the  whole  sentence  been  totally  reversed, 
the  costs  must  have  sat  heavy  on  the  owners.     I  therefore 
think  the  insurers  liable  to  answer  this  average  loss,  which 
was  submitted  to  in  order  to  avoid  a  total  one."     The  jury 
fimnd  for  the  plaintiff,  agreeably  to  the  above  direction,  (a) 

By  thepositive  provisions  of  two  acts  of  parliament,  22  6^.3. 
c  25.  and  33  Geo.  3.  c.  66.  s.  37,  38,  and  39.  it  is  declared 
illegal  for  the  captains  or  owners  of  any  British  ships  who  are 
opturedy  to  ransom  themselves  from  the  enemy,  and  the  con- 
tHM^  to  ransom  is  not  only  declared  absolutely  void,  but  the 
parties  entering  into  tliem  are  7)unished  by  fine.  And  by  a 
itill  later  act,  43  Geo.  3.  c.  160.  s.  34,  35,  and  36.  the  above 
provisions  are  continued :  and  by  the  33d  sect,  if  any  captain 
of  a  privateer  shall  agree  to  ransom  any  ship,  or  cargo  taken 
as  prize^  and  shall  in  pursuance  of  such  agreement  set  the 
prise  at  liberty,  instead  of  bringing  the  same  into  the  ports  of 
His  Majesty's  dominions,  unless  in  a  case  of  extreme  ne- 
cessity to  be  allowed  by  the  Court  of  Admiralty,  he  shall  for*- 
itat  his  letter  of  marque,  and  shall  suffer  such  penalties  of 
fine  and  imprisonment,  as  the  said  Court  shall  adjudge.     It 

(«)  In  Tytcf%  V.  Gumey,  3  Term  Kcp.  477.  this  case  was  quoted  withont 
contradiction ;  and  the  point,  in  support  of  which  it  was  sidduced^  was  held 
lingjj'. 

would 
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would  follow  as  a  necessary  consequence,  that  no  sum  paid  ad 
such  account  could  be  recovered  from  the  underwriters* 

J^]|^^*'  Upon  this  principle  the  following  decision  has  taken  place; 
8  Term  '  The  ship  Tkemis  was  insured  for  1 2  months,  and  during  that 
&!Js*c?  Period  was  captured  and  carried  into  Bergen  in  Norway^  and 
pott,  ch.  9.    there  condemned  by  the  French  consul.     After  this  sentence^ 

anothor  °"  ^^  ^^^P  ^"®  P^^  "P  ^  P^blick  auction  at  Bergen^  by  the  pub- 
point.  lick  officer  of  the  Court  of  Denmark^  having  been  previously 

advertised,  and  was  ro-purchased  by  the  agent  of  the  plaintiff; 

and  for  this  re-purchase  money  the  plaintiff  insisted,  (if  not 

entitled  to  recover  as  for  a  total  le^ss,)  he  was  at  all  events  cn« 

titled  to  a  verdict. 

Ai  to  tht  The  Court,  after  hearing  two  arguments,  were  unanimously 
thU^nt,^  of  opinion,  that  as  the  sentence  of  the  French  consul  in  a 
see  poit,  neutral  country  was  contrary  to  the  law  of  nations,  and  void, 
the  property  never  was  devested  out  of  the  original  owner; 
and  that  therefore  the  money  paid  for  the  re-purchase  was  in 
the  nature  of  a  ransom.  The  ransom  acts  are  remedial  laws, 
and  in  the  construction  of  such  acts,  it  is  tlie  rule  to  extend 
the  remedy  so  as  to  meet  the  mischief;  and  the  legislature  in- 
tended to  prevent  such  a  transaction  as  the  present  taking 
place,  because  it  would  take  away  the  chance  of  recapture. 
The  ciraimstances  of  this  being  done  by  an  agenl^  at  an 
auction^  and  on  land,  were  deemed  immaterial,  the  acts  of 
parliament  not  having  described  at  what  places,  or  io  what 
form  a  ransom  is  prohibited,  but  having  prohibited  ran- 
som in  general  terms,  the  case  was  thought  to  come  within 
the  mischiefs  against  which  those  statutes  were  meant  to 
guard. 

But  though  the  law  upon  the  subject  of  capture  in  insurances 
i«  so  clearly  defined,  that  at  this  day  it  seems  almost  impossi- 
ble to  raise  a  question,  yet  it  formerly  occasioned  much  doubt 
and  litigation,  what  effect  a  recapture  might  have  upon  this 
kind  of  contract;  and  how  long  it  was  necessary  for  goods  to 
remain  in  the  hands  of  the  enemy,  in  order  to  devest  the 
original  proprietor  of  his  property  in  case  of  a  re-capture. 

All 
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All  these  doulits  are  now  entirely  removed,  and  csai  neyer 
i^gain  be  agitated  in  this  country,  between  an  insurer  and  in- 
mred :   Lord  Mansfield^  for  himself  and  his  brethren,  having 
iedared,  in  giving  judgment  in  Goss  v.  Withers^  that  these  2  Burr.695. 
piations  could  never  have  been  started  in  policies  upon  real 
nteresfj  because,  as  we  have  seen,  they  never  could  have  va- 
ied  the  case.     But  wager  policies  gave  rise  to.  them ;  for  it  viJe  begin- 
ras  necessary  to  set  up  a  total  loss,  as  between  third  persons,  "^"^  ^^^ 
or  the  purpose  of  their  wager,   though  in  fact  the  ship  was 
wSt^  aiuJ  restored  to  the  owner.     His  Lordship  laid  down  the  %  Burr. 
une*  doctrine  in  Hamilton  v.  Mendes :  the  conse(}uence  of  "°i* 
ffaidi  is,  that  as  wager  policies  are  now  expressly  prohibited  c.37. 
bjr  statute,  these  questions  can  never  arise  upon  a  policy  of 
iuDrance. 

.  The  only  two  possible  cases  in  which  they  can  be  material  2Biizr.693. 
at:  1st,  Between  the  owner  and  a  neutral  person  who  has 
knght  the  capture  from  the  enemy ;  and,  idly,  Between  the 
ovner  and  recaptor:  But  whatever  rule  ought  to  be  followed 
k  ficvour  of  the  owner,  against  a  recaptor  or  vendee,  it  can 
10  way  afiect  the  insurance  between  the  insurer  and  insured. 

Notwithstanding  this  point  is  now,  as  far  as  relates  to  our 
piCMnt  inquiry,  no  longer  a  subject  of  uncertainty,  it  cannot 
htt  afibrd  pleasure  to  the  mind,  and,  I  trust,  it  will  not  he 
ftniklered  as  impertinent,  to  trace  the  opinion  of  foreign 
viilen  upon  this  question,  and  to  state  briefly  several  cases 
lAich  have  been  decided  in  our  Courts  of  law  here,  upon 
cqptore  and  recapture,  previous  to  the  statute  of  19  Geo*  2. 

It  seems  to  be  generally  agreed  by  foreign  writers,  that  it 
ii  not  evt*ry  taking  and  subsequent  possession  under  that 
lAing,  which  will  constitute  a  capture  in  the  legal  sense  of 
ke  word,  or  make  it  become  the  property  of  the  captor;  but 
iMt  dtere  must  be  a  firm  possession.  In  this  they  all  agree ; 
M  what  sh&il  be  such  a  possession,  as  to  vest  the  absolute 
■operty  in  the  captor,  is  so  much  a  matter  of  doubt,  that  it 
I  difficult  to  find  two  writers  of  the  same  opinion.  Upon 
b  subject  various  lines  have  been  drawn  by  arbitrary  rules, 
■rdy  firom  po||cy,  to  prevent  too  easy  dispositions  to  neutrals ; 
id  partly  from  equity,  to  extend  the  jus  postliminii  in  favour 
fW- 1.  I  of 
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2Burr.69i.  of  the  owDcr.  And  it  is  not  to  be  wondered  at,  that  then 
great  an  uncertainty  and  variety  of  notions  amongil 
writers  on  this  subject,  about  fixing  a  positive  boundary  I 
mere  force  of  reason,  where  the  subject-matter  is  arbi 
and  not  the  object  of  reason  alone. 

Grotius  de         Gvotius  is  of  Opinion,  that  the  captor  shall  be  said  tc 

iib[  3.  c.  6.     ^^  property  in  him  as  soon  as  the  former  owner  shaU 

^  3*  lost  the  hope  of  recovery  and  the  ability  to  pursue,  am 

property  shall  then  be  said  to  be  taken^  when  it  is  br 

within  the  enemy's  fortress.     Whence  it  follows  as  a  < 

quence,  that  in  marine  captures  the  capture  shall  be  d< 

complete  when  the  ships  or  goods  taken  shall  be  br 

within  the  harbour  or  ports  of  the  enemy,  or  to  that 

where  their  whole  fleet  is  stationed ;  for  then  the  rec 

may  be  despaired  of.     But  by  a  more  recent  law  introt 

among  the  European  nations,  it  seems  that  that  only  is  di 

a  capture  which  has  been  twenty-four  hours  in  the  poM 

March,  I la  of  the  captor.     The  former  part  of  this  opinion,  I  find 

adopted  in  a  case  in  MarcVs  Reports,  where  it  is  saic 

the  property  is  not  altered  unless  it  be  brought  infra  pn 

of  the  enemy :  and  some  nations  have  made  twenty-four 

quiet  possession  by  the  enemy  the  criterion  of  their  judg 

OidoTLew.  Thus  by  the  ordinances  of  Lewis  the  Fourteehth  it  is  dec 

that  if  any  of  the  ships  of  French  subjects  be  retaken 

their  enemies,  after  having  been  twenty-four  hours  in 

hands,  they  should  be  good  prize:  and  if  it  be  before  tn 

four  hours,  they  shall  be  restored  to  the  owners,  with  a] 

is  in  them,  and  one-third  shall  be  given  to  the  ship  th 

Bynker.       takes   them.     Bynkershoeki  however,    states   the   opini* 

miM  juriT^  Gfro/itt5,  controverts  it  with  much  ability,  and  seems  to  i 

lib.  X.  c  4.    that  the  spes  recuperandi  is  the  ground  on  which  the  qu 

is  to  be  decided.     He  mentions  the  opinion  of  some  w 

who  think  that  it  is  necessary  for  the  ship  to  have  arri^ 

the  enemy's  port,  to  have  been  condemned,  to  have  saili 

again,  and  an*ivcd  in  a  friend's  port,  before  the  proper! 

RoccusNot.  be   said   to  be   changed.     Roccus  rather  states  the  v; 

Cora*  40*1     opinions  of  others  than  asserts  one  of  his  own ;  but  he 

to  lean  to  the  idea,  that  it  is  necessary  to  bri^g  tlie  ship  1 

the  confines  of  the  captor,  and  to  keep  it  there  a  ni(i 

%  Burr.  694.  safe  custody.     But,  as  was  said  by  Lord  Mangfieldf  aU 

circums 


h 


of  oondemnation.  Agreeably  to  this  principle^  judg-- 
B  giTen  in  that  Court,  decreeing  restitution  of  a  ship 
bj  a  priyateer,  though  she  had  been  fourteen  weeks 
Mmy's  possession.  Another  case  also,  upon  the  same 
V  was  decided  against  the  vendee  after  a  long  pos* 
two  sales,  and  several  voyages. 

fltands  the  marine  law  of  England^  by  which  it  ap- 
lat  the  jus  postliminii  continues  till  condemnation, 
1^  the  acts  of  parliament  about  to  be  quoted,  is  ex- 
and  now  continues  for  ever. 

e  fltatntes  of  the  i3ih  Geo.  2.  c.  4.  and  29th  Geo.  2. 
QM  or  vessels  of  His  Majesty's  subjects,  which  had 
ptnred  by  the  enemy,  and  were  retaken,  either  by 
wmr  or  privateers,  were  decreed  to  be  restored  to  the 
own^v,  upon  paying  for  salvage  the  sums  mentioned 
atntes,  and  the  quantum  of  salvage  to  be  paid  to  pri* 
•ras  made  to  depend  upon  the  length  of  time  which 
|itiured  vessel  bad  been  in  the  enemy's  hands ;  such 
however,  never  bebg  allowed  to  exceed  a  moiety 
line. 

m  last  prize  acts  this  distinction  is  abolished,  and  the  33  g.  3. 
■divBge  payable  in  all  cases  is  fixed  to  one-eighth  of  ^'43  g.V* 
m,  if  the  recapture  is  made  by  any  of  His  Majesty's  C160.S.39. 
nd  to  one-sixtfi,  if  by  a  privateer  or  other  ship. 
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*^  nions  and  territories  remaining  and  continuing  under 
**  Majesty's  protection   and   obedience,  which   were 
**  taken  or  surprized  by  any  of  His  Majes^s  enemies, 
<^  at  any  time  afterwards  again  surprized  and  retaken  by  an; 
**  of  His  Majesty's  ships  of  war,  or  any  privateer  or 
^  ship,  vessel,  or  boat,  under  His  Majesty's  protection  am«f 
<^  obedience,  that  then  such  ships,  vessels,  boats,  and  good%     . 
*^  and  every  such  part  and  parts  thereof  as  aforesaid,  formerif 
*<  belonging  to  such  His  Majesty's  subjects,  shall  in  all  caiei      ^ 
^<  (save  in  such  as  are  hereafter  excepted)  be  adjudged  to  be 
*<  restored,  and  shall  be,  by  decree  of  the  said  Court  of  Ad- 
^  miralty,  accordingly   restored   to   such    former  owner  or     '    ' 
*^  owners,  or  proprietors,  he  or  they  paying  for  and  in  fiflo 
^  of  salvage  (if  retaken  by  any  of  His  Majesty's  ships)  cue*  t.j" 
^^  eighth  part  of  the  true  value  of  the  ships,  vessels,  boat^and 
*^  goods  respectively,  so  to  be  restored;  which  said  salvage  of 
'*  one-eighth  shall  be  answered  and  paid  to  the  flag  offioei% 
^^  captains,  officers,  seamen,  marines,  and  soldiers  in  His  Mfr* 
*^  jesty's  said  ship  or  ships  of  war,  to  be  divided  in  such  maimer 
<<  as  before  in  this  act  is  directed  touching  the  share  of  prim 
*^  belonging  to  the  flag  officers,  captains,  officers,  seamen, 
^^  marines,  and  soldiers,  where  prizes  are  taken  by  any  of  '^ 
^  His  Majesty's  ships  of  war :  and  if  retaken  by  any  privateer 
^<  or  other  ship,  vessel,  or  boat,  one-sixth  part  of  the  troe 
^  value  of  the  said  ships,  vessels,  boats,  and  goods;  all  whicb 
*<  payments  to  be  made  to  the  owner  or  owners,  officersy  and 
^<  seamen  of  such  privateer,  or  .other  ship,  vessel,  or  bot^ 
'^  shall  be  without  any  deductions,  and  shall  be  divided  m 
<<  such  manner  and  proportions  as  shall  have  been  agreed  on 
*^  by  them  as  aforesaid;  and  in  case  such  ship,  vessely  or 
^^  goods  shall  have  been  retaken  by  the  joint  operation  or 
'<  means  of  one  or  more  of  His  Majesty's  ships,  and  one  or 
*^  more  private  ship  or  ships,  then  the  judge  of  the  Higk 
'<  Court  of  Admiralty,  or  other  court  having  cognizam 
^<  thereof,  shall  order  and  adjudge  such  salvage  to  be  paid  loi 
**  the  recaptors,  by  the  owner  or  owners  of  such  retaken  daft 
^<  vessel,  or  goods,  as  he  shall,  under  the  circumstances  of  the 
*^  case,  deem  fit  and  reasonable;  which  salvage  so  to  bead*.' 
^^  judged  shall  be  accordingly  paid  by  the  owners  ofsadtm^'^ 
<^  taken  ship,  vessel,  or  goods,  to  the  agents  of  the  recaptoni  "'S 
^  in  such  proportions  as  the  said  Court  shall  adjudge;  but  ff -i 
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n  hence  it  is  clear,  that  by  the  marine  law  received 
actised  in  England,  there  is  no  change  of  property,  in 
r  a  capture,  before  condemnation ;  and  that  now,  by 
s  of  parliament  just  referred  to,  in  case  of  a  recapture, 
r  posUiminii  continues  foe  ever,  unless  the  ship  so  re- 
liall  appear  to  have  been  set  forth  by  His  Majesty's 
•  as  a  ship  of  war,  in  which  case  she  shall  be  deemed 
to  the  recaptors.  However,  as  has  been  already 
change  of  property  is  not  at  all  material  as  between 
nrer  and  the  insured,  upon  policies  of 'real  interest,  ^ 
the  only  policies  that  can  now  by  law  be  effected. 


E>oeed  then  to  state  the  cases  which  were  determined 
liii  point,  on  wager  policies,  previous  to  the  act  of 
lent  prohibiting  such  insurances. 

first  case  is  one  in  the  loth  year  of  Queen  ^/in^s  Assie?edoy. 
in  irfiich  the  facts  upon  a  special  verdict  appeared  to  ^^^^^l\ 
it  the  plaintiff  had  insured  a  certain  sum  of  money 
I  ship,  called  the  Ruthy  in*  a  certain  voyage,  in  XDhich 
f  plaint^  wasjbund  noitobe  at  all  interested.  It  hap- 
that  this  ship  was  taken  by  the  enemy,  and  kept  in 
Dssession  for  nine  days,  and  then  before  it  was  carried 
n-asidiaj  it  was  retaken  by  an  English  man  of  war. 
liese  facts,  the  question  was.  Whether  or  not  this  was 
taking  as  should  enable  the  plaintiff  to  recover  the 
nred  against  the  defendant? 
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**  nions  and  territories  remaining  and  continuing  uni 
**  Majesty's  protection   and   obedience,  which   were 
<^  taken  or  surprized  by  any  of  His  Majesty's  enemief»: 
<<  at  any  time  afterwards  again  surprized  and  retaken 
<<  of  His  Majesty's  ships  of  war,  or  any  privateer  or 
^  ship,  vessel,  or  boat,  under  His  Majesty's  protectii 
<<  obedience,  that  then  such  ships,  vessels,  boats,  and 
*^  and  every  such  part  and  parts  thereof  as  aforesaid, 
<<  belonging  to  such  His  Majesty's  subjects,  shall  in  all 
^<  (save  in  such  as  are  hereafter  excepted)  be  adjudged 
^*  restored,  and  shall  be,  by  decree  of  the  said  Court  of) 
^  miralty,  accordingly   restored   to   such    former  o\ 
*^  owners,  or  proprietors,  he  or  they  paying  for  and  ii 
^  of  salvage  (if  retaken  by  any  of  His  Majesty's  ships)^|{ 
'^  eighth  part  of  the  true  value  of  the  ships,  vessels, 
^^  goods  respectively,  so  to  be  restored;  which  said  sal 
^<  one-eighth  shall  be  answered  and  paid  to  the  flag 
^^  captains,  officers,  seamen,  marines,  and  soldiers  in 
**  jesty's  said  ship  or  ships  of  war,  to  be  divided  in  such 
<<  as  before  in  this  act  is  directed  touching  the  share  of  { 
**  belonging  to  the  flag  officers,  captains,  officers, 
<<  marines,  and  soldiers,  where  prizes  are  taken  by 
^  His  Majesty's  ships  of  war :  and  if  retaken  by  any  prii 
*<  or  other  ship,  vessel,  or  boat,  one-sixth  part  of  the 
«  value  of  the  said  ships,  vessels,  boats,  and  goods;  all 
^^  payments  to  be  made  to  the  owner  or  owners,  officer^ 
^<  seamen  of  such  privateer,  or  .other  ship,  vessel,  or 
<<  shall  •  be  without  any  deductions,  and  shall  be  divii 
'<  such  manner  and  proportions  as  shall  have  been 
^^  by  them  as  aforesaid;  and  in  case  such  ship,  v< 
**  goods  shall  have  been  retaken  by  the  joint  operatic 
<<  means  of  one  or  more  of  His  Majesty's  ships,  and 
*^  more  private  ship  or  ships,  then  the  judge  of  the 
**  Court  of  Admiralty,  or  other  court  having 
^<  thereof,  shall  order  and  adjudge  such  salvage  to  be 
**  the  recaptors,  by  the  owner  or  owners  of  such  retaken 
^^  vessel,  or  goods,  as  he  shall,  under  the  circumstances  oCl 
*^  case,  deem  fit  and  reasonable ;  which  salvage  so  to 
^^  judged  shall  be  accordingly  paid  by  the  owners  of  sochsj 
<^  taken  ship,  vessel,  or  goods,  to  the  agents  of  the 
<<  in  such  proportions  as  the  said  Court  shall  adjudge;  tnil 

«•  sod 
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Aip  or  veuel  bo  retaken  shall  appear  to  have  been, 

dw  taking  by  His  Majesty's  enemies,  by  them  set 

a  ahip  or  vessel  of  war,  the  said  ship  or  vessel  shall 

be  restored  to  the  former  owners  or  proprietors,  but 

ID  all  cases,  whether  retaken  by  any  of  His*  Majesty's 

or  by  any  privateer,  be  adjudged  lawful  prize  for 

of  the  captors." 


it  is  clear,  that  by  the  marine  law  received 

in  England^  there  is  no  change  of  property,  in 

cf  a  capture^  before  condemnation ;  and  that  now,  by 

of  parliament  just  referred  to,  in  case  of  a  recapture, 

foMminii  continues  foe  ever,  unless  the  ship  so  re- 

diaD  qipear  to  have  been  set  forth  by  His  Majesty's 

ship  of  war,  in  which  case  slie  shall  be  deemed 

rise  to  the  recaptors.     However,  as  has  been  already 

Ike  diange  of  property  is  not  at  all  material  as  between 

and  the  insured,  upon  policies  of 'real  interest,  ^ 
are  the  only  policies  that  can  now  by  law  be  effected. 


then  to  state  the  cases  which  were  determined 
this  point,  on  wager  policies,  previous  to  the  act  of 
It  prohibiting  such  insurances. 

first  case  is  one  in  the    loth  year  of  Queen  ^/in^s  Asne?edoy. 
in  irfiich  the  facts  upon  a  special  verdict  appeared  to  ^q^JJ^^^I 
'  the  plaintiff  had  insured   a  certain  sum  of  money 
a  ship,  called  the  Ruth^  m  a  certain  voyage,  in  which 
ike  pkuntiff'  was  found  not  to  be  at  all  interested.     It  hap- 
that  this  ship  was  taken  by  the  enemy,  and   kept  in 
possession  for  nine  days,  and  then  before  it  was  carried 
pnestdiOf    it  was  retaken  by  an  English  man  of  war. 
these  facts,  the  question  was.  Whether  or  not  this  was 
ta  taking  as  should  enable  the  plaintiff  to  recover  the 
iofared  against  the  defendant? 

After  aignment,  the  Court  seemed  to  think  (but  a  second 
It  was  ordered,  which  does  not  appear  from  any  re- 
ever  to  have  been  made),  that  the  defendant  was  en- 
to  judgment. 

I  3  Upon 
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i  Burr.  695.       Upon  this  case  Lord  Mansfield  has  observed,  that  the  mariL 
of  war  which  retook  the  ship,  brought  her  into  the  port 
London^  and  restored  her  to  the  owner  upon  reasonable 
demption ;  that  this  appears  from  the  special  verdict,  althoug^l^ 
it  is  not  stated  in  the  printed  case ;  and  then,  as  the  owiM^y 
did  not  abandon  the  ship,  he  could  only  have  come  upon  t^^ 
insurers  for  the  redemption;   and  no  question  could   ha''^^ 
arisen  upon  the  change  of  property.     Besides,  the   policy 
being  interest  or  no  interest,  without  benefit  of  salvage,  the 
question  arose  upon  the  terms  and  meaning  of  the  wagor^     1 
But  that  case  was  not  determined.  a 

1 

l)epaibi  ▼.        This  also  was  an  action  of  assumpsit^   on  a  policy  of  inti^  ^ 

Q^^*^      Bxxccj  where  the  defendant  insured  the  plaintiff,  interest  arm  ^ 

Rtp.  360.     interest,  against  all  enemies,  pirates,  takings  at  sea,  and  ail  } 

other  damages  whatsoever.     And  upon  trial  it  appeared,  Alt  ^ 

the  ship  was  taken  by  a  pirate  of  Sweden,  and  was  in  his  po^  ^ 

session  for  nine  days,  and  was  then   retaken  by  an  En^iA  -^^ 

man  of  war,  and  after  the  suit  commenced,  was  brought  into  ^h 
Harwich.     The  question  was,  Whether,  in  such  a  case^  Ae 
defendant  was  responsible  ? 


It  was  determined  for  the  plaintiff.  But  although  it 
objected  that  the  insurer  was  only  responsible  where  Ae 
plaintiff  had  a  property,  and  that  the  term  of  insuring^  M- 
terest  or  no  interest,  was  introduced  since  the  Revolution;  yel 
it  was  said,  that  such  insurance  was  good,  and  the  import  cf 
it  is,  that  the  plaintiff  has  no  occasion  to  prove  his  interalb 
and  that  the  defendant  cannot  controvert  it.  And  though  dw 
ship  was  here  retaken,  yet  the  plaintiff  received  a  dao^gflb 
for  his  voyage  was  interrupted;  and  the  question  10  nolf 
Whether  the  plaintiff  had  his  ship,  and  did  not  lose  his  pi^ 
perty,  but  what  damage  he  sustained  ? 


%  Burr.  6^5.      Lord  Mansfield  has  also  observed  upon  this  case^  that  it 

a  wager  policy,  and  the  property  could  not  be  changed,  ior 
there  was  then  no  war,  or  declaration  of  war;  that  the  Gxnt 
held,  that  as  the  ship  was  once  taken  in  feet,  the  event  hfld 
happened  though  she  was  afterwards  recovered.  His  Loidr 
ship  said,  that  the  same  observations  were  applicable  t0  tkft 
Case  of  Pond  v.  King. 
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Tlds  was  an  action  on  a  policy  of  insurance  upon  the  Sakt"  Pond  v. 
mmkr  privateer  (of  which  the  plaintiff  was  part  owner),  from  ^^^^ 
m  Downs  to  any  port  or  place  where  she  should  sail  for  three  and  Lei 
mths  from  the  ist  of  December  1744,  interest  or  no  interest^  4th  edit. 
eefiom  average,  and  without  benefit  of  salvage;  theinsur-  z^^ 
ice  was  against  such  perils  as  are  usually  mentioned  in  poli- 
fli;  the  breach  assigned  is,  that  the  Salamander  was  taken 
f  a  French  ship  of  war  within  the  three  months,  and  was 
iMOy  lost,  whereby  she  could  not  prosecute  her  voyage  or 
fiise.  The  jury  found  a  special  verdict,  stating,  that  the 
damander  was  taken  by  a  French  ship  of  war  within  the 
me  months;  that  117  of  her  men  were  taken  out  of  her, 
nd  carried  into  France^  and  her  guns  taken  out,  and  that 
le  remained  in  the  possession  of  the  enemy  from  four  o'clock 
1  the  afternoon  of  the  2d  of  February  till  five  o'clock  in  the 
lemoon  of  the  5th  of  February ;  that  before  she  was  car- 
ied  into  any  port  she  was  retaken  by  an  English  privateer, 
id  by  the  captain  of  the  privateer  kept  eight  days  upon  the 
fgh  seas  without  sailing,  and  at  the  end  of  eight  days  the 
ipCain  of  the  privateer  took  a  French  prize^  and,  together 
ith  her  and  the  Salamander^  endeavoured  to  come  into  some 
inglish  port,  but  the  wind  not  permitting,  he  carried  them 
ifto  Lisbon  ;  that  the  Salamander  remains  there  for  the  be- 
efit  of  those  to  whom  she  belongs;  that  the  plaintiff  is  in- 
setted, exceeding  the  sum  insured ;  that  the  ship  was  pre- 
nied  from  finishing  her  three  months'  cruise  by  the  capture, 
Qt  that  she  was  a  living  ship  at  the  end  of  three  months : 
htt  lAsbon  is  a  neutral  port ;  that  the  master  of  the  privateer 
bluiied  a  decree  in  the  Court  of  Admiralty  at  Gibraltar, 
\tk  the  ship  should  be  restored  to  the  owners  on  payment  of 
■e-Cfaird  part  for  salvage. 

Lord'  Chief  Justice  Lee,  after  two  arguments,  delivered  the 
manimous  opinion  of  the  whole  Court :  ^*  The  question  is, 
IHiether  the  capture  of  this  ship,  which  was  never  carried 
igf$»  prcesidia  hostis  before  she  whk  retaken,  and  upon  the 
Bitter  as  found  by  the  verdict,  shall  be  considered  as  a  total 
tm^  so  as  to  entitle  the  insured  to  recover  the  whole  sum  in- 
ued?  And  although  by  the  civil  law  it  may  not  perhaps  be 
i^^odged  a  total  loss,  yet  the  rules  of  that  law  are  not  to 
[0?fni  Ui^  but  we  must  give  our  judgment  according  to  the 

I  4  common 
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common  law  of  England,  and  ujion  this  agreement  b^ween 
the  parties,  who^c  intention  nppcars,  and  munl  }iiii(le  u*.  By 
the  civil  law,  there  must  be  a  totiil  loss  ti>  entitle  the  iiiwured 
to  recover,  but  the  |)ohc}'  in  thiK  case  exii'nds  to  capiurcB  and 
other  accidents.  The  meaning  of  the  parties  here  is  plain : 
the  insured  paid  his  premium  in  cun^ideruiion  uf  the  inaurer'c 
undertakmg,  that  the  Salamander  should  cruise  sal't'ty  during 
three  moiitlis ;  the  jury  have  found  that  she  whs  dinubled  from 
prosecuting  her  cruise  tijr  three  nuinihs.  We  are  all  of 
opinion  tor  the  plaintiff,  an<l  that  this  is  not  an  average,  but 
a  total  loss  to  the  insured:  the  insurance  is  to  be  understood 
for  the  voyage  of  tliree  months,  and  in  common  sense  it  csfu- 
not  be  otherwise;  so  that  ns  soon  as  the  voy:igt'  is  bi'i'ken  (v 
interrupted,  it  is  at  an  end.  Safc'ly  during  iJie  three  jDOiiths 
ia  what  is  meant;  but  it  appears  that  the  ship  was  tiikeii  and 
detained  within  that  time,  and  that  the  phtintifTuiis  hindered 
in  his  Cruise ;  and  this,  by  our  law,  is  a  total  loss  tu  the  plain- 
tiff I  have  avoided  saying  any  thing  whether  this  was  a  prize 
or  not,  as  having  never  been  carried  hifra  }ircesidia  Aostis,  be- 
cause we  are  all  of  opinion  that  tiiis  is  a  total  loss." —  Judf^ 
meat  for  the  plainlifil 

In  the  case  of  Speiicer  v.  Franco,  the  plaiiililT  had  cauud 
himself  to  be  insured  on  the  Prince  Frederick,  from  yera  Cm 
■  to  Ijondon,  intcrt-st  or  no  /nieresi,  free  of  average,  aod  witboit 
benefit  of  salvage.  The  ship  was  afterwards  seized  by  orda 
red.4thrdit.  ^f  jjjp  viceroy  of  Mexico,  and  the  Spaniards  turned  her  into 
a  man  of  war,  ciilk'd  the  Sain/  Fiiilij',  and  sent  her  as  caa^ 
modorc.  with  a  souadron  6(  S/iaiiis/i  incn  uf  witr.  to  tiie /fe- 


Hirdwick 


wan  before  the  articles:  that  supposing  the  ship  not 
3y  enemies,  whether  his  detention  for  nelEU*  the  space  of 
was,  in  this  sort  of  policies,  viz.  interest  or  no  interesif 
ition  within  the  policy ;  or  whether  in  such  polic*es  the 
V  are  ever  liable  but  in  case  of  a  total  loss ;  and  if  so^ 
ip  being  afterwards  restored,  then  he  directed  the  jury 
fer  the  defendants,  which  they  accordingly  did. 

iDOther  case,  the  insurance  was  on  goods  by  the  Dursley  Dttn  v. 

interest  cr  no  interest,  at  and  from  Jamaica  to  Bristol.  ^^^  '  ^^ 
'  passage  she  was  taken  by  a  Spanish  privateer,  and 
I  into  Mores,  a  port  in  Spain,  kept  eight  days,  and 
lit  out  by  an  English  ship.  The  plaintiff  insisted,  that 
tiiurance,  though  on  goods,  was  to  be  consitiered  as  a 
oo  the  bottom  of  the  ship :  and  therefore  brought  his 
fer  a  total  loss.  The  defendant  said,  that  by  the  stat. 
300.  2.  c.  4*  the  ship  is  to  be  restored  to  the  owners 
Mying  salvage,  and  consequently  this  is  only  an  average 
ind  the  plaintiff  can  only  recover  upon  a  total  one. 
Chief  Justice  Lee  held,  that  the  plaintiff  ought  to  re- 
fer this  is  a  wager  upon  a  total  loss  in  the  voyage,  and 
aa  happened  one ;  for  being  carried  into  port  and  de- 
eight  days  makes  one.  Where  the  policy  is,  **  interest 
\o  interest,*^  the  provisions  of  the  act  in  cases  of  valued 
«  cannot  take  place.  The  act  does  not  declare  that  the 
ty  is  not  gone  by  such  a  capture,  but  only  provides 
itoring  the  ship  to  whom  it  did,  and  shall  be  proved 
re  belonged.     He  said,  it  might  be  otherwise,  where 


•  »< 
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whkehnd  An  assurance  was  made  on  the  Dispatch  galley,  interest  ^ 
B  fi°m'  h  ""  ""'^"'i  f*""^  ^^  average,  ^.  from  Jamaica  to  HuJl.  3 
1749-  her  voyage  she  was  taken  by  a  Fi-eurh  privateer,  and  carri^, 

into  Hamburgh,  and  after  being  twelve  days  in  the  h&nd^  oj 
the  enemy,  she  was  retaken  by  an  English  ship,  and  hroiMght 
to  London,  where  she  was  adjudged  to  be  restored  to  the 
owner,  paying  salvage.  The  owner  sold  the  ship,  and  paid 
the  salvage.  An  action  being  brought  on  the  policy,  it  vtn 
held  to  be  a  loss  of  the  voyage;  and  a  verdict  was  g?7en 
accordingly. 

These  cases  have  been  laid  before  the  reader,  without  anj 
comments,  except  snch  as  have  occurred  from  time  to  time  to 
Lord  Mansfield,  as  he  has  had  occasion  to  mention  them ;  sTtv 
it  was  the  less  necessary  to  obser^'e  upon  each  particular  cas<i 
as  one  general  observation  is  applicable  to  all,  namely,  tlial 
Aey  were  not  policies  upon  real  interest.  Let  it  suffice  then 
«w  to  repeat,  tliat  at  this  day,  in  cases  of  capture,  the  under- 

1  writer  is  immediately  responsible  to  the  insured.      But  if  Hit 

ship  be  recovered  before  a  demand  for  indemnity,  the  insoper 
is  only  liable  for  the  amount  of  the  loss  actually  sustained  at 
tfie  time  of  the  demand:  or  if  the  ship  be  restored  at  anylinie 
subsequent  to  the  payment  by  the  imdcrwriter,  he  shall  then 
stand  in  the  place  of  the  insured,  and  receive  nil  the  benefits 
and  advantages  resulting  from  such  restitution.  All  these  re- 
gulations certainly  have  their  foundation  in  the  great  principlK 
of  equity  and  justice;  an  observation  which  must  be  obWom 
to  every  one  who  recollects,  that  a  policy  of  insurance  is  no- 
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ni^  of  piooeeding  to  adjudication  within  the  six  months,  on 
Nooant  of  the  absence  of  the  said  vessel,  the  Court  of  Ad-» 
■mlty  shall,  at  the  instance  of  the  recaptors,  decree  resti- 
to  the  former  owners,  paying  salvage  upon  such  evi- 
as  to  the  said  Court,  under  all  the  circiunstancea  of 
tm  ctme,  shall  iq[>pear  reasonable,  the  expence  of  such  pro- 
Dseding  not  to  exceed  the  sum  of  fourteen  pounds. 

Having  thus  endeavoured  to  explain  the  nature  of  captures 
hf  an  enemy,  as  far  as  they  affect  the  subject  of  insurances,  I 
prooeed  now  to  treat  of  losses  arising  from  another  species  of 
s^iture^  namely,  by  detention ;  a  part  of  our  enquiry  which 
viD  not  demand  a  long  or  tedious  discussion.  The  undei^ 
wnter,  by  the  express  terms  of  hb  contract,  is  answerable  for 
aD  Ion  or  damage  arising  to  the  insured,  <^  by  the  arrestSj  re^ 
^  drmnis^  and  deiainments  of  all  kttigs,  princes^  and  people^ 
**  fftakat  rmtion^  condition^  or  quality  whatsoever.^ 

The  only  question  then  is,  what  shall  be  considered  as  such 
dlleBticHi :  and  indeed  the  words  used  are  so  lai^e  and  com- 
ptehenaive^  as  hardly  to  admit  of  a  doubt  even  upon  thai 
head.     The  learned  Roccus  is  of  opinion  ^*  ut  si  merces  capta  Roccni  dc  ^ 

*  m  potestaiej  seu  judice  justitiam  administrante  in  iUo  locOf  tT^ 
^  atd  a  papido^  and  ab  aUd  qudcunque  persona  per  vintj  absque 

^  preUi  sobdione^  tenentur  assecuratores  solvere  asttmationem 

^  iomims  merciumjjiictd  prius  per  dominos  merciian  cessione  ad 

^  heti^tcium  assecuratorum  pro  recuperandis  illis  mercibusy  vel  ^ 

^  pretio  ipsonm  a  capientibus:'     In  another  place  he  says, 

^  Begis  ei  principis  Jkctwn  connumeratur  inter  casus  fortuitos :  Roccui  de 

*  idgo  n  rex  et  princeps  retineant  navem  oneratatn  Jrumento  6^. 

*  cp  eaus&  pemaria^  quapropter  navis  non  potuerit  frumenta 
^  mportare  ad  locum  destinaium^  tenentur  assecuratores,'* 

Mafyne  lays  down  the  law  to  be,  that  the  insurers  are  liable  Maiyse, 
ht  aH  kMses  by  arrests,  detainments,  4r.  happening  both  in  '**' 
time  oi  war  and  peaces  committed  by  the  public  authority  of 
frimcBB.    And  Lord  Mansfield  has  said,  that  the  insured  may  aBufr.696. 
ahmdan  in  case  merely  of  an  arrest  or  embargo  by  a  prince, 
aot  an  enemy;  and  consequently  such  an  arrest  is  a  loss 
tiie  meaning  of  the  word  detention. 

What 
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Meibitt  and  What  the  word  <<  fwplei^  in  this  clause  of  a  policy  of  in- 
f^^^^^  siirance,  means^  has  lately  been  judicially  settled  in  a  case^ 
4T«nnRep.  where  the  declaration  claimed  a  loss  of  com^  occasioned  &y 
^'^*  the  unlawfid  arrett,  restraintj  and  detention  of  people  to  ike 

plaintiffs  unknown.  The  iacts  upon  this  part  of  the  case  were^ 
that  the  ship  being  forced  into  Ely  harbour  in  Ireland^  and  a 
great  scarcity  of  com  happening  to  be  there  at  that  time^  the 
people  came  on  board  in  a  tumultuous  manner,  took  the  go- 
▼emment  of  the  vessel  from  the  captain  and  crew,  weighed 
her  anchor,  by  which  she  drove  upon  a  reef  of  rocks,  and 
would  not  leave  her,  till  they  had  compelled  the  captain  to 
sell  almost  all  the  corn  considerably  below  the  invoice  price; 
The  word  people^  it  was  coi^tended  at  the  bar,  meant  indi- 
viduals of  a  nation  as  opposed  to  magistrates  or  rulers. 

Lord  Kenyon.  —  <<  That  which  happened  in  this  case  does 
not  fidl  within  the  meaning  *of  ^^  arrests,  restraints,  and  de- 
tainments of  kings,  princes,  and  people/'  The  meaning  of 
the  word  people  may  be  discovered  here  by  the  accompanying 
words,  noscitur  a  sociis;  it  means  **  the  rulittg  power  of  the 
country.* 

Mr.  Justice  Buller.  —  «  I  cannot  agree  with  the  construc- 
tion put  at  the  bar  upon  the  word  people ;  it  means  the  m- 
preme  power ;  the  power  of  the  country^  whatever  it  may  be. 
This  appears  clear  from  another  part  of  the  policy ;  for  where 
the  underwriters  insure  against  the  wrong^l  acts  of  indrri- 
duals,  they  describe  them  by  the  names  of  "  pirates^  rog^ 
thieves  .*"  then  having  stated  all  the  individual  persons,  against 
whose  acts  they  engage,  they  mention  other  risks,  those  occa- 
sioned by  the  acts  of  "  kings,  princes,  and  people  of  what 
**  nation,  condition,  or  quality  soever."  Those  words,  there- 
fore^ must  apply  to  nations  in  tlieir  collective  capacity. 

Ltz  Meic  An  embargo  is  an  arrest  laid  on  ships  or  merchandise  by 
tdit.»6o.  P**Wic  authority,  or  a  prohibition  of  state  commonly  issued  to 
prevent  foreign  ships  from  putting  to  sea  in  time  of  war,  and 
sometimes  also  to  exclude  them  from  entering  our  porta* 
This  term  has  also  a  more  extensive  signification,  for  ships 
are  frequently  detained  to  serve  a  prince  in  an  expeditiooy 
and  for  this  end  have  their  loading  taken  out,  without  iCby 

r^ard 
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regard  to  the  colours  they  bear,  or  the  princes  to  whose  sub- 
jects they  belong.     The  legality  of  such  a  measure  has  been  Grot,  de 
doubted  by  some^  but  it  is  certainly  conformable  to  the  law  jjjl^  ^'^ 
of  nations,  for  a  prince  in  distress  to  make  use  of  whatever  t.  zo. 
▼essds  he  finds  in  his  ports,  that  may  contribute  to  the  sue-  craTaro. 
oeas  of  his  enterprise.     Embargoes  laid  on  shipping  in  the 
ports  of  Great  Britain,  by  royal  proclamation,  in  time  of  war, 
are  strictly  legal,  and  will  be  equally  binding  as  an  act  of 
parliament;  because  such  a  proclamation   is  founded  on  a 
prior  law,  namely,  that  the  king  may  prohibit  any  of  his 
■ibgects  from  leaving  the  realm.     But  in  times  of  peace  the 
power  of  the  King  of  Great  Britain  to  lay  such  restraints  is 
doubtful ;  and  therefore  where  such  a  proclamation  issued  in 
tbe  year  1 766,  against  the  words  of  a  statute  then  in  force, 
although  absolutely  necessary  for  the  prevention  of  a  deardi 
bthis  country,  it  was  thought  prudent  to  procure  an  act  of  7  o.%.9.j. 
die  l^islature  to  indemnify  those  who  advised,  or  who  acted 
mider  that  proclamatiorL 

In  case  of  detention  by  a  foreign  power,  which  in  time  of  i  MigcM, 
war  may  have  seized  a  neutral  ship  at  sea,  and  carried  it  into  ^' 
port  to  be  searched  for  enemy's  property,  all  the  charges  con- 
leqaent  thereon  must  be  borne  by  the  underwriter :  and  what- 
ever costs  may  arise  firom  an  improper  detenticm,  must  always 
&n  upon  him. 

■ 

This  was  held  by  WlUes,  Ashfmrsty  and  Butler,  justices,  in  Salooosi?. 
tlie  absence  of  Lord  Mansfield,  in  a  case,  the  circumstances  ^^]|^ 
of  which  are  as  follow :    It  was  an  insurance  on  the  ship  %s  0. 3. 
Tketis,  a  neutral  ship ;  and  upon  the  trial  a  special  case  was 
rcKrved  for  the  opinion  of   the   Court,    stating,    that  the 
plaintiffi   were   Tuscan  subjects,    resident   at  Leghorn,    sole 
owners  of  the  ship  Thetis,  which  sailed  from  Iieghoiii,  and 
was  captured  by  a  Spanish  ship  off  the  coast  of  Barbary,  with 
Beutral  goods  on  board,  consigned  to  London.     She  was  con- 
demned as  prize  in  the  Court  of  Vice  Admiralty  in  Spain^ 
which  sentence  was  reversed ;  but  upon  another  appeal  to  a 
superior  Court,  the  latter  sentence  was  also  reversed,  and  the 
fimaer  oonfirmed.     The  grounds  of  condemnation  were  two: 
lit  Tbat  the  ship  Thetis  refused  to  be  searched,  and  resisted 
with  fnc^  having  fired  at  the  Spanish  ship.    adly.  Tbat  she 

had 
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had  no  charter-par^  on  board.  The  captain  of  the 
answered  these  two  grounds :  ist.  That  he  resisted  and  fired, 
because  the  Spaniard  hailed  him  under  false  colours.  2dlj, 
That  he  had  taken  the  goods  on  board  by  the  piece,  and  had 
not  freighted  his  ship  to  any  individual;  in  which  case  a  ma« 
nifesto  was  sufficient  without  a  charter-party.  The  sentence 
of  the  last  court  of  appeal,  although  it  condemns,  admits  the 
neutrality,  for  it  states  the  vessel  to  he  ^^  a  Tuscan  AipJ^ 
The  last  ground  relative  to  the  charter-party  was  not  insisted 
upon.  Upon  the  other,  the  three  learned  judges  above  men- 
tioned were  of  opinion,  that  a  neutral  ship  is  not  obliged  to 
stop  to  be  searched  {a) ;  that  the  captain  had  not  been  guilty  of 
barratry;  that  the  searcher  stops  a  neutral  ship  at  his  peril: 
that  this  was  to  be  considered  as  a  case  of  improper  detention, 
and  consequently  that  the  plaintiff  upon  this  policy  was  en- 
titled to  recover* 

But  though  an  underwriter  is  liable  for  all  damage  arising 
to  the  owner  of  the  ship  or  goods  from  the  restraint  or  deten- 
tion of  princes,  yet  that  rule  shall  not  be  extended  to  cases 
where  the  insured  shall  navigate  against  the  laws  of  those 
countries,  in  the  ports  of  which  he  may  chance  to  be  detained, 
or  to  cases  where  there  shall  be  a  seizure  for  non-payment  of 
1  Veni.176.  customs.     This  was  so  ruled  by  Lord  Commissioner  Hutching 
in  Chancery,  in  the  year  1690;  and  the  reason  of  it  is  ob- 
vious, because  there  is  a  gross  fraud  on  the  part  of  the  owner 
of  the  property  insured ;  and  that  no  man  shall  take  advantage 
of  his  own  misconduct     If  indeed  any  of  those  acts  were 
committed  by  the  master  of  the  ship,  without  the  knowledge 
Vide  the      of  the  insured,  the  underwriter  would  be  liable^  if  not  for 
next  chip-     jQgg^g  jjy  detention,  at  least  for  a  loss  by  the  barratry  of  the 
master,  to  which  such  conduct  would  most  certainly  amount. 

It  has  been  a  question,  whether  the  insurers  are  liable  for 
the  payment  of  damage  arising  by  the  detention  or  seizure  of 

(«)  This  opinion  of  the  learned  judges  does  not  seem  to  be  weHfomided. 
Bat  I  shall  hereafter  state  the  ai^gument  more  at  lengthy  in  chi^  iS., 
when  I  shall  have  occasion  to  refer  to  a  very  learned  and  eUAxMrate  jad^ 
ment  of  Sir  W.  Scott,  the  Judge  of  the  Admiralty,  upon  dus  point;  ui4  a 
f  ubieq[uent  decision  of  the  Court  of  Kiogi's  Beach  upon  the  nibjoct. 


ships 
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Aigm  by  the  government  of  the  country  in  whose  ports  the 
diip  loads.  Till  lately  there  was  only  one  common  law 
case  where  this  point  was  expressly  in  issue,  and  that  was  not 
decided. 

n  evid^ce  upon  the  trial  in  an  action  upon  a  policy  of  in-  Green  r. 
sarano^  the  case  appeared  to  be,  that  the  insurer  agreed  to  ^??Sr^ 

insure  the  ship  firom  her  arrival  at in'  Jamaica  840. 

during  her  voyage  to  Ixmdon ;  and  an  embargo  was  laid  upon  ^^^*  ^^ 
the  ship  by  the  government ;  who  afterwards  seized  the  ship, 
cooverted  her  into  a  fire-ship,  and  offered  to  pay  the  owners. 
Hie  question  was,  if  this  would  excuse  the  insurers  ?  HoU^ 
Giief  Justice,  seemed  to  incline^  that  it  would  not,  and  that 
this  was  within  the  words,  detention  of  princes^  8fc.  but  he  gave 
no  absolute  opinion,  the  cause  having  been  referred  to  tbree 
of  the  jury. 

The  very  general  words  made  use  of  in  policies  go  to  sup- 
port the  idea  entertained  by  Lord  Holt^  and  although  till 
latd|y  there  was  no  case  where  this  point  was  expressly  con- 
flderedj  yet  it  seems  to  have  been  taken  as  settled  in  many 
CMOS,  which  have  come  before  the  court.     One  instance  im- 
Biediately  occurs,  in  the  case  of  Robertson  v.  Ewer^  which  was  vide  ante, 
cited  in  a  former  chapter.     There,  an  embargo  hod  been  laid  P"  9i* 
by  Ldrd  Hood  on  aU  shipping  at  Barbadoes ;  and  it  does  not 
appear  to  have  been  doubted  or  questioned  at  the  bar,  that  the 
iDsorer  was  liable  for  any  loss  which  might  have  been  sus- 
tained by  such  detention,  provided  the  loss  had  happened  to 
my  of  Uie  property  specifically  insured.     It  is  true,  that  it  is  1  Magem, 
declared  by  the  ordinances   of  France^  ^^  that  if  any  ship  be  '^^' 
^  itapped  by  our  orders  in  any  of  the  ports  of  our  kingdom 
**  h^jre  the  voyage  be  begun^  the  insured  shall  not,  on  account 
^  of  this  detention,  abandon  or  cede  their  effects  to  the  in- 
^  aorers.'*    A  similar  regulation  is  to  be  found  in  BilboOf  by  %  Magew, 
^k:h  it  is  ordered,  ^^  that  if  any  ship  or  ships  insured,  with  ^'^' 
^  or  without  goods,  shall  be  detained  by  His  Majesty's  order 
^  ill  the  ports  of  these  kingdoms  of  Spain^  before  the  com^ 
^  mmeemeni  of  the  voyage  she  is  bound  on^  it  shall  be  judged 

*  that  no  cession  can  be  made  of  them,  but  rather  the  in- 

*  mxatioe  in  such  case  ought  to  be  held  null.''     If  these  ordi- 
when  they  use  the  words,  «  commencement  of  the 

#8  <«  voyage,'* 


RotckT. 
£die,  *ery 
fully  iep«t 
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"  voyage,"  mean  comniencemcnt  of  the  risk  inBured,  cfaf^ 
agree  with  the  laws  of  England  [a) .-  because  the  underwriter 
can  never  be  answerable  for  any  thing  happcniiifj  before  tint 
period:  but  when  the  risk  insured  is  "  at  and  from,"  if  the 
ship  be  detained  in  the  ioudiiif^  port,  by  order  Tif  the  states 
before  her  departure  for  the  voyiijre,  but  after  the  risk  com- 
menced, the  insurer  by  our  law  ■!<  liable  for  the  daina^'es  <»■ 
casioned  by  such  detention,  as  the  words  in  the  policy  doia 
themselves  import  no  restriction  to  restraints  and  embargov 
by  foreign  or  hostile  powers  only. 

This  question  came  on  lately  for  consideration  in  tlie  Court 
of  King's  Bench;  and  it  was  unanimously  decided  in  tavotir 
of  the  assured  after  two  ai-gumenis  at  the  bar.  But  the  | 
■  learned  Judges  desired  not  to  \n:  considered  as  deciding  upon 
the  effect  of  an  embargo  laid  on  by  our  own  sovereign  upon 
ships  loading  in  this  country.  The  question  came  before  the 
Court  upon  a  special  case  reserved  for  its  opinion,  upon  the 
trial  of  an  action  on  a  policy  of  insurance  on  three  ships,  ihe 
Adelaide^  Adele,  and  Victor,  their  stores,  boats,  and  fishing 
materials,  S[C.  upon  two  of  them  at  and  from  L'Orienty  and 
upon  the  third,  at  and  from  and  after  her  arrival  at  L'Oiient, 
and  on  all  of  them,  "  to  all  ports,  seas,  and  places  whatsoever, 
"  beyond  and  on  this  side  the  Capes  of  Good  Hope  and  Horn, 
"  on  the  southern  whale  and  seal  fishery  and  trade,  and 
"  until  the  ship's  arrival  back  at  /.'Orient."  The  loss  it 
stated  by  the  declaration  to  have  happened  by  the  ships  and 
their  stores  and  provisions  being,  by  authority  of  certain  per- 
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Rck  by  stress  of  weather  into  P&ri  Loiiis  :  and  whilst  she 
tere^  and  the  ships  Adele  and  Victor  were  preparing  for 
yages  in  the  policies  mentioned,  and  before  the  necessary 
>rt8  and  clearances  could  be  obtained,  on  the  5th  Fe^ 
f  1793}  an  embargo  was  laid  on  all  vessels  in  those  ports, 
the  Adelaide  was  brought  back  to  UOrieni^  and  the 
aUe  stores  of  all  the  three  ships  sold ;  and  the  said  three 
K  with  the  rest  of  the  stores  now  remain  at  UOrierU^ 
the  embargo,  which  has  continued  ever  since  on  s3\ 
destined  on  long  voyages ;  and  none  have  suicc  been 
tted  to  sail,  except  those  in  government  service  or 
ihort  coasting  voyages.  The  Adele  and  Victor  had  en- 
outwards  upon  the  voyages  insured,  when  the  embargo 
I  and  that  alone  prevented  the  ships  from  sailuig.  No- 
f  abandonment  was  given  to  the  underwriters  on  the 
FSr&.  i793f  and  a  total  loss  claimed;  and  the  like  notice 
toim  were  repeated  in  August  1 793.  (a) 

vl  Kefiyon.  —  ^^  I  have  looked  into  all  the  cases  which 

teen  cited,  and  I  have  also  considered  the  passages  col- 

fipom  foreign  writers,  and  the  most  respectable  of  them 

D  me  to  coincide  with  the  construction  which  an  EngUs/i 

€  justice  would  put  upon  such  an  instrument  as  the 

•     Tliis  plaintiff  is  under  no  disability  to  sue^  and  the 

nt  has  entered  into  an  engagement  to  indemnify  \iim 

arrests,   restraints,  and  detainments    of  all    kings, 

and  people,  of  what  nation,   condition,  or  quality 

By  this  peril,  the  ship  has  been  detained  near  three 

d  the  voyage  is  defeated ;  but  the  plaintiff  is  to 

his  is  not  a  loss  witliin  the  policy.     No  common 

'ng  the  words  of  the  policy  could  dpubt  upon  the 

and  it  is  by  artificial  reasoning  only,  collected  by 

ng  upon  foreign  authors,  that  his  claim  can  be  re- 

Jt  in  truth,  when   examined,  the  research  turns 

U  one  way,  and  that  is  in  favour  of  the  plaintifll 

jutdoTij  Green  v.  Youngs  from  Lord  Raymond^  are 

ler  facto  were  stated ;  but  as  the  cfToct  of  them  vras  to  shew 
f  was  either  an  alien  enemy,  or  in  partnership  >¥ith  ao  alien 

the  facts  did  not  snp[>ort  the  argimicnt  which  was  to  be 
%  and  did  not  form  an  ingredient  in  the  judgment  of  the 

to  state  them. 

K  All 
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all  one  way :  and  although  Lord  HoU  is  said  not  to  have 
given  an  absolute  opinion,  every  thing  that  fell  in  judgment 
from  that  great  man  is  deserving  of  the  highest  attentidiL 
Lord  Mansfield  too  has  given  an  opinion  upon  the  very  point 
(a  Burr.  696.  and  ante,  p.  123.) ;  and  when  to  this  current  of 
authorities  we  add  the  words  of  the  policy  itself  it  is  perfectly 
dear.  Suppose  war  had  been  declared,  and  the  ship  had  r 
been  detained  in  port  as  a  prize,  could  there  have  been  a 
doubt  ?  and  I  can  see  no  difference  between  the  cases. 

The  other  Judges  delivered  their  opinions  seriatim^  con- 
curring unanimously  with  His  Lordship ;  and  there  was  judg- 
ment for  the  plaintiff,  {a)  r       - 

(a)  In  deciding  the  above  case,  the  learned  Judges  expressly  dedmai 
giving  an  opinion  upon  the  effect  of  an  embai^  laid  by  the  government  of     _ 
this  country  upon  a  ship  insured  here.    The  case  of  Green  v,  Voungp  abovt 
stated,  was  indeed  an  embargo  by  the  British  government.    The  foy     -^ 
point  arose,  and  came  on  for  argument  upon  a  special  case  in  a  caoiB  of 
BUchoffv.  Agar,  in  East  Term  1797.    But  it  not  being  statied*  whedicr     ^ 
the  abandonment  was  mode  in  a  reasonable  time,  and  the  Court  indittqg 
to  think  the  abandonment  should  be  in  the  first  instance,  they  scot lU    ':?. 
case  back  for  the  jury  to  find  that  fact :  and  upon  the  second  trial  ifct    ^ 
jury,  having  found  that  the  abandonment  was  not  made  in  due  time^  gns    S 
a  general  verdict  for  the  defendant ;  and  the  main  question  reqpecdng  the    ^ 
embargo  was  not  decided.    But  during  the  late  war  in  Ewrope,  k  lw>    .n 
came  necessary  for  the  courts  to  decide  this  question;  for  in  Toidtng^i  ^ 
HfMard,  3  Boe.  4*  P^  291.,  where  the  point  arose  upon  a  ehartOiMii^  ^ 
Lord  Alvanleyy  referring  to  the  above  case  of  BuchoffY,4gor,  declared  k   ^*CZ 
to  be  the  opinion  of  the  whole  Court,  that  a  British  merchant  is  not  tidb   'j^ 
to  answer  for  any  damages  which  the  owner  of  a  foreign  vessel  may  imtiiBr  ^^ 
fsom  an  embargo  laid  by  M«  British  government  on  foreign  ships^  in  the  Bli< 
ture  of  reprisals  and  partial  hostility.  And  His  Lordship  goes  on  to  deehrt    ^ ^ 
it  to  be  the  opinion  of  himself  and  his  brethren,  that  an  insurance  for  thi  ^^ 
benefit  of  a  foreigner,  against  the  effects  of  such  an  embargo  as  that  ill  fs; 
question,  (which  was  an  embargo  by  the  British  government  qpon  al 
Swedish  vessels^  would  be  illegal.    And  a  distinction  was  tAtm  betvetfi  < 
such  a  case  and  that  of  Green  v.  Young  (ante),  which  was  a  quesdon  M 
tween  two  British  subjects.    I  lament  that  I  cannot  here  give  LordJI|  ^ 
vanley's  very  able  and  learned  argument  entire,  and  to  abridge  it  wmH  ^' 
be  doing  it  great  injustice ;  I  therefore  refer  the  reader  to  the  Rqwfti  if  \m 
Messrs.  Bosanguet  and  Pulier, 

And  in  a  case  at  Nisi  Prius  before  Lord  Elienborough,  Wa  Lordship  wm.  ^ 
of  opinion,  where  the  assured  was  a  subject  of  the  country,  he  ra%hll«^  ^ 
cover  against  a  British  underwriter  for  the  loss  sustained  by  the  detcntiaei, 
of  the  British  government,  that  being  totally  different  from  the  case  pf  lit   w 
foreign  assured;  for  amongst  our  own  subjects,  whether  the  plaintiff  oij 
defendant  sustain  the  loss,  it  cannot  prejudice  die  general  intereiU  of  M    ' 
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In  the  above  case  of  Rotch  t.  Edie^  the  assured  was  neither 
a  walgect  of  the  same  country  with  the  underwriter,  nor  of 
die  country  laying  the  embargo :  but  both  these  points  have 
dnce  undergone  much  discussion  in  our  courts,  as  will  appear 
by  the  following  cases,  and  by  those  cases  in  the  notes.     The  Conway  v. 
pnposition  that  a  foreigner  insuring  his  ship  or  goods  in  ^^'      ^ 
duB  country  is  not  entitled  to  abandon  to  the  underwriters 
here^  because  his  government  has  laid  an  embargo  on  the 
property  in  the  ports  of  the  country  of  the  assured,  was  first 
laid  down  broadly  in  this  case.     The  Court  of  King's  Bench 
VM  unanimous  in  this  opinion ;  and  decided  the  case  upon 
tiie  principle^  that  every  man  is  a  party  to  the  public  autho- 
xilidve  acts  of  his  own  government ;  and  on  that  account  is  as 
nmch  incapacitated  from  making  the  consequences  of  an  act 
cf  his  own  state  the  foundation  of  a  claim  to  indemnity  upon 
a  British  subject  in  a  British  court  of  justice,  as  he  would  be 
if  such  act  had  been  done  immediately  and  individually  by 
ndi  fordgn  subject  himself. «—  Lord  EUenborough^  in  deliver- . 
tng  this  judgment,  founded  himself  chiefly  on  the  doctrine 
Ddmained  in  the  case  of  Touting  v.  Hubbardy  3  Bos.  Sf  PtdL 
2fu     Afl^  quoting  that  case.  His  Lordship  said,   Where 
M-enabaf^  is  laid  on,  it  has  virtually  the  concurrence  and 
adosrat  of  all  the  subjects  of  the  country,   and  amongst  the 
nM^  die  concurrence  and  consent  of  the  assured ;  the  assured 
thnfiire  have  joined  in  a  resolution,  that  the  ship  shall 
IM  be  allowed  to  sail,  but  shall  remain  in  port;   and  is 
it  possible  for  them  afterwards  to  make  their  not  sailing  the 
bimdnrion  of  an  action?    Where  the  insured  and  insurer  are  SeePag«  v. 
of  the  same  state^  the  case  mil  stand  upon  very  different  '^'^^l^^l^ 
of  consideratioH.  HU.  1804. 

and  Visger 
V.  Prtscott, 

Court  also  held,  in  the  above  case,  upon  the  same  5Esp.  184. 

irinciple  of  public  policy  which  governed  the  decision  of  the 

iMpoiii^  that  where  a  policy  is  effected  on  behalf  of  the  con-* 

J|^Kir,  and  the  conduct  of  the  consignor,  or  of  the  state  to 

iMdh  he  belongs,  has  taken  away  from  him  tlie  right  of  en* 

^Hbebug  it  directly  and  effectually  for  his  own  benefit,  the 

is  not  at  liberty  to  apply  it  to  his  interest^  and^ 


Pmge  T.  Thomptmy  nttings  after  HU.  1804,  at  OvUdkalL    The 
pcriot  was  ruled  by  Hii  LordAbip  in  Viiger  v.  PreutoU^  with  reqpect  to 

properQr.    5  Esp.iZ^* 

K  t  enforce 
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enforce  payment,  as  though  it  had  been  made  on  his  account. 
Wolff  r.  Xhe  Court  did  not  mean  to  say,  that  a  consignee  may  not 
z  B.  &  P. '  insure;  they  only  meant,  as  Lord  EUenborougk  declared,  that 
316.  p.  36a.  i^Q  yfo^  gQ  g^f  identified  in  interest  and  right  with  his  am- 

signor,  as  not  to  be  able  to  apply  with  effect  to  his  own 
interest,  which  is  derived  from  the  consignor,  an  insurance 
which  was  effected  in  order  to  cover  the  interest  of  the  con- 
signor, but  which,  upon  the  principle  already  stated,  cannot 
be  available  for  that  purpose. 

The  generality  of  the  doctrine  laid  down  in  the  above  caie 
of  Ckmway  v.  Crray  led  to  an  idea  that  no  circumstances  could 
lead  to  a  different  result ;  that  it  was  wholly  immaterial  (at 
was  argued  at  the  bar)  whether  the  parties  were  hostile  or 
nehtral ;  licensed  or  not  licensed  by  the  government  of  thb 
country  to  carry  on  the  particular  trade;  for  that  if  they  were 
answerable  vilituiUy  for  the  act  which  occasioned  the  loss,  tbe 
assured  could  not  recover  against  the  underwriter. 

m 

Utparichi  r.      The  facts  of  the  case,  in  which  this  point  was  contended 
13^311,332.  ^^^9  were,  that  a  native  Spaniard^  domiciled  in  England  in 
time  of  war  between  the  countries,  had  been  licensed  by  the 
King  to  ship  goods  in  a  neutral  vessel  from  Poole  to  Bilboa  or 
Saintander.     The  vessel  in  the  course  of  her  voyage  was  cap* 
tured  by  a  French  privateer,  {France  being  a  co-belligerent    - 
with  Spain,  and  both  liations  having  issued  similar  decreet   ^ 
against  British  commerce^)  and  condemned  by  a  French  oon- 
LovdEl-      sular  court,  then  sitting  in  a  port  o(  Spain.    The  Court  of 
lenborough.    jQ^g^g  Bench  held,  that  they  could,  consistently  with  thek   s 
p         decision  in  Coniwxy  v.  Grai/j  determine  this  case  in  favour  of  ^ 
the  assured,  whether  for  his  own  benefit  or  of  his  corre-  ^ 
spondeufs,  though  residing  in  the  enemy's  country;  forihe  ^ 
domiciled  Spaniard  was  especially  licensed  by  His  Majesty^  % 
for  the  purpose  of  the  very  commerce  which  it  was  the  object  ^ 
of  the  policy  declared  upon  to  insure^    The  case  of  7f%Bf  v» 
WiUiams,  i  Lord  Raynu  %Z2.  establishes  that  a  pUuntifl^  an  ^ 
alien  enemy  in  respect  of  the  place  of  his  birth,  may^  under  ^ 
similar  circumstances  of  domicile,  be  allowed  to  sue  in  our  x 
courts.    The  legal  result  of  the  licence  granted  in  this  cua  jg 
is,  that  not  only  the  plaintifiT,  the  person  licensed,  may  sue  in'  \ 
respect  of  such  licensed  commerce  in  our  courts  of  law,  ht  ;,| 
thai  Uie  commerce  itself  is  to  be  regarded  as  Iqpdhed  Jbr  ^  k 
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ly's  country  for  the  benefit  of  himself  or  oM^5,  (and 
i  contains  no  restrictions  in  this  particular,)  an(}  yet 
bat  where  he  has  done  so  he  could  not  insure,  or, 
ared,  could  not  recover  his  loss,  either  on  account- 
idbI  character  of  a  native  Spaniard^  or  on  account 
Det  to  which,  or  of  the  persons  to  whom  the  gbods 
Dcd,  would  be  to  convert  the  licence  itself  into  an 
:  of  fraud  and  deception.  TTie  Craam,  in  licensing 
nfliedljf  licenses  all  the  ordinary  legitimate  means  of 
UuU  end.  For  adequate  purposes  of  state  policy 
\  advantage,  the  Crown,  it  must  be  presumed,  has 
sed  in  this  instance  to  license  a  description  of  trad- 
n  enemy's  country,  which  wo\ild  otherwise  unques- 
e  ill^[ah  Whatever  commerce  of  this  sort  the  Crown 
t^  topermitf  (which  in  respect  of  its  prerogatives 
nd  war,  the  Crown  is  by  its  sole  authority  compe- 
Aiibit  or  permit,)  imsst  be  regarded  hy  all  the  subjects 
Mf  and  by  the  courts  qflano^  when  any  question  re- 
eomes  bffbre  tJiem^  as  legale  with  all  the  consequences 
f  l^al :  one  of  which  consequences  is  a  right  to  con- 
other  subjects  of  the  country  for  the  indemnity  and 
of  sadi  property  in  the  course  of  its  conveyance  to 
]  place  of  destination,  though  an  enemy's  couiltry, 
e  purpose  (as  it  probably  will  be  in  most  cases)  of 
e  delivered  to  an  alien  enemy,  as  consignee  or  pur- 
lis  Lordship  then  applied  these  very  satisfactory 
to  the  case  at  the  bar,  and  then  proceeded :  ^^  For 
le  of  this  licensed  act  of  tradings  (but  to  that  extent 
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to  the  acts  of  his  own  native  country,  then  at  war  with  the 
crown  of  Great  Britain^  is  excluded  or  superseded  in  point 
of  effect,  by  on  express  privity  to  and  immediate  participation 
in  the  adverse  acts  of  the  British  government.     As  far  as  the 
plaintiff  and  the  Spanish  purchasers  of  this  cargo  are  coor 
cerned,  they  arc  actually  privy  to  the  objects  of  the  British 
government,  and  acting  in  furtherance  thereof,  if  in  direct 
opposition  to  the  laws  and  policy  of  their  own  country.     And 
it  will  not  be  contended  to  be  illegal  to  insure  a  trade  carried 
on  in  contravention  of  the  laws  of  a  state  at  war  with  us,  and 
in  furtherance  of  the  policy  of  our  country  and  its  trade;  and 
which  this  trade  in  question,  sanctioned  as  it  is  by  His  Ma* 
jesty^s  licence,  must  be  deemed  to  have  been."     I  have  given 
Lord  EllenbarougVs  judgment  much  at  length ;  because  the 
principles  laid  down  in  it  are  fraught  with  great  sense  and 
sound  policy,  and  must  be  applicable  at  all  times  when  trade 
is  permitted  to  be  carried  on  with  the  subjects  of  the  states  at 
war  with  this  country;  and  because  the  decision  in  Usparicha 
v.  Noble  was  adopted,  confirmed,  and  fully  relied  upon,  u    - 
founded   upon  clear,  forcible,  and   unanswerable  reasoning 
by  Lord  Chief  Baron  Thomson,  in  delivering  the  unanimooi 
judgment  of  the  Court  of  Exchequer  Chamber,  in  reversing 
certain  judgments  of  the  Court  of  King's  Bench  in  the  caaei 
o{  Menettv.  Bonhavi,  15  East,  477.    Flindt  v.  Crokai,  i^Ead% 
-522.  and  Flindt  v.  Scott,  15  East,  525.,  in  which  cases  it  wai 
thought  by  the  Court  of  Exchequer  Chamber,  that  the  Court 
of  King's   Bench   had  not   entirely   adhered   to   the  prin- 
ciples laid  down  in  Usparicha  v.  Noble.     It  is  but  right  to  add, 
however,  that  the  late  Mr.  Justice  Le  Blanc,  who  had  con- 
curred in  the  judgments  oi  Con'vcaij  \.  Gray,  and  Usparicha  x. 
Noble,  differed  in  opinion  from  his  brethren  in  those  subse- 
5  Taum.       quent  cases.     The  judgment  of  reversal  is  to  be  found  in  the 

5th  volume  of  Mr.  Taunton's  Reports,  674.     See  also  Bassdt  ^r 
V.  Meyer,  5  Taunt.  824.,  where  in  a  similar  case  the  Court  ^ 
of  Exchequer  Chamber  adhered  to  their  judgment  so  90^  . 
lemnly  pronounced  by  tlie  Lord  Chief  Baron  in  MeneU  ▼• 
Bonham.     In  those  cases,  a  licence  was  granted  to  Flindt  and  ^ 
Co.  of  London,  merchants,  on  behalf  of  themselves  andothei%  ^ 
to  export  on  board  the  Kranick,  (a  neutral  ship,)  bearing  9301  ^^ 
flag,  except  the  French,  from  London  to  Archangel^  and  to  . 
import  from  thence  specified  goods,  notwithstanding  all  Ae 
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was  licensed,  to  export  from  London  /  and  that  it 
ilgection  to  the  agent  of  siush  alien  enemy  recovering 
ns^  that  the  loss  was  occasioned  bj  the  act  of  the 
trader's  own  state,  for  whose  acts  he  was  not  answer- 
lib  particular  traffic,  to  which  he  was  licensed. 

B  course  of  the  very  learned  argument  of  Lord  Chief 
nbKsofi,  he  mentioned  several  cases  as  bearing  upon 
Id  which,  for  brevi^,  I  shall  only  refer ;  as,  if  I  were 
hem  all  at  length,  this  work,  instead  of  giving  the 
is  only,  would  be  swelled  with  facts,  which  must  ne- 

perpetually  vary.  Feise  v.  BeUy  4  Taunt.  4.  Fayle 
aUoih  3  Taunt.  546.  Morgan  v.  Oswald^  3  Tawit. 
lobinson  v.  Touray^  i  Maule  4*  S.  217.  Hagedom  v. 
3L4r  &  567 .    Simeon  v.  Bazettj  iM.%S.  94.    Hage^ 

Baxettf  2  Maule  Sf  S.  loo.  HuUman  v.  Whitmore^ 
'4*^*337*  '^^  Court  of  Common  Pleas  imme- 
deddcd  Anthony  v.  Molinej  5  Taunt.  711.  on  the 
Dtfaorities.  And  finally,  to  close  this  point,  the  prin- 
liMigh  not  upon  an  insurance  case,  was  luminously 
id  acted  upon  in  a  case  of  stoppage  in  transitu.  It  Fenton  ▼. 
I  tbot  a  licence  to  British  merchants  to  send  a  ship  in  i^^Sm^x^ 
»  an  enemy's  port,  there  to  receive  and  load  a  cargo^ 
XNt  it  into  this  country,  by  legalizing  the  purchase 
I  the  sale  by  the  enemy,  and  impliedly  legalized  the 
riicfat  by  his  a^nt  here  to  stop  in  transitu  after  their 
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By  what  has  been  said  it  appears,  tbat  before  the  insure 

can  recover  against  the  underwriter  in  coses  of  detention,  h 

must  first  atmidon  to  the  insurers  his  right,  and  whateve 

claims  he  may  have  to  the  goods  insured.     This  point  will  fa 

fully  treated  of  in  the  chapter  of  Abandonment.     It  will  t 

sufficient  here  to  remark,  that  in  most  of  the  countries  on  tk 

contiDent,  the  time  for  abandonment  in  such  cases  is  fixed  to 

%  Mqetu,    limited  period  after  the  event  has  happened.     In  Bil&oa  us 

f  ranee  the  cession  must  be  made  in  six  months,  if  the  loss  lu 

luf^Kned  in  any  part  of  Europe ;  and  within  a  year,  if  in  i 

1  Mmeni,  -  more  distant  country.     A  similar  regulation  as  to  time  ii 

*3"  established  by  the  ordinances  of  Middli-bwgk  in  Zfoland.    Bj 

the  law  of  Erigland,  there  is  no  positive  rule  on  this  subject, 

consequently  an  insured  has  a  right  to  abandon  immedistdy 

S«*  (he  caM  upon  hearing  of  the  detention.     But  it  should  seem,  that  in 

v^EdMipdM,  order  to  prevent  the  underwriters  from  being  harassed,  the 

ch.g,Mne  insured  ought  to  make  his  election,  whether  he  will  abaodoii 

hu  £pm       or  lo^i  within  a  reasonable  time ;  and  what  that  shall  b^  molt 

•^™'^     in  general  depend  upon  the  circumstances  of  the  cas& 

(OdiMuits,  f.  130.  not*  (>),  the  cue  of  Bifchcff V.  Agar,  where  held  thittbe  ibudoonunl MM 

be  in  th*  £nt  influct. 
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CHAPTER  V. 
ues  by  the  Barratry  of  the  Master  or  Mariners. 

let  not  seem  to  haTe  been  any  where  precisely  ascer- 
ledy  from  what  source  the  term  barratry  has  been 

I    . 

ed  the  derivations  of  barratry  have  rather  tended  to 
idy  than  to  throw  any  light  upon  the  subject ;  for  its  root 
D  ao  frequently  altered,  according  to  the  caprice  of  the 
lar  writer,  that  it  is  impossible  to  decide  which  is  the 
le.  The  EnglisAj  however,  most  probably  have  taken 
I  the  FrencAf  barratewr^  which  is  to  be  traced  to  the 
r  •-  but  where  the  latter  found  this  word  is  a  thing  by 
Lns  dear. 

Btever  the  derivation  may  be,  the  word  seems  to  have  Cowp.  154. 

iriginally  introduced  into  commercial  affitirs  by  the 

$y  who  were  the  first  great  traders  of  the  modem  world. 

Balian  dictionary,  the  word  barratrare  means  to  cheat ; 

latsoever  is  done  by  the  master,  amounting  to  a  cheat, 

I,  a  cozening,  or  a  trick,  is  barratry  in  him.    PostU" 

V  in  his  dictionary  of  trade  and  commerce,  defines 

ythus;  <<  Barratry  is  committed  when  the  master  of  xvoi. 

diip,  or  the  mariners,  cheat  the  owners,  or  insurers,  ^  ^*^ 

ther  it  be  by  running  away  with  the  ship,  sinking  her, 

rting  her,  or  embezzling  the  cargo."    In  another  place,  i  vol  136. 

He  author  observes,  ^<  one  species  of  barratry  in  a  ma^ 

sense  is,  when  the  master  of  a  ship  defrauds  the  owners 

insurers,  by  carrying  a  ship  a  course  difierent  from 

r  orders."    These  definitions  are  so  very  comprehen- 

bat  they  seem  to  take  in  every  case  of  barratry  known 

law  ofEnglandj  as  far  as  we  can  collect  the  principles 

he  several  cases  that  have  been  decided.    From  a  re-  i  stn.58x. 

f  those  casesf  and  they  are  but  few,  it  appears  that  any 

act 
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aStra.1173.  act  of  the  master,  or  of  the  mariners,  \7hich  is  of  a  crimina 

z  Ttfm  o^  firaudutent  nature^  or  which  is  grossly  n^Iigent,  teDdin^ 

Rep.  $%.  iQ  their  own  benefit,  to  the  prejudice  of  the  owners  of  the  M^ 

Rep.  joV.  without  their  consent  or  privity,  is  barratry. 

Co«rp.i55.  It  is  not  necessary,  in  order  to  entitle  the  insured  tore 
cover  for  barratry,  that  the  loss  should  happen  in  the  act  % 
barratry :  that  is,  it  is  immaterial  whether  it  take  place  during 
the  Jraudtdent  voyage,  or  cifter  the  ship  has  returned  to  tb 
regular  course ;  for  the  moment  the  ship  is  carried  firctaa  it 
ri^t  track  with  a  fraudulent  intention,  barratry  is  committed 

L^kyerv,         guj;  the  loss,  in  couscquence  of  the  act  of  barratry,  mus 

z  Term       happen  during  tJie  voyage  insured^  and  within  the  time  limita 

Rra.p.a52.  (^y  ^he  policy,  otherwise  the  underwriters  are  discharged 

«.  ft.       '     Thus,  if  the  captain  be  guilty  of  barratry  by  smugglin^^  am 

the  ship  afterwards  arrive  at  the  port  of  destination,  and  & 

there  moored  at  anchor  ttDenty-foiwr  hours  in  good  safety:  th 

underwriters  are  not  liable,  if,  after  this,  she  should  be  seizei 

for  that  act  of  smuggling. 

From  the  above  descriptions  of  barratry,  it  will  appear 
that  if  the  act  of  the  captain  be  done  with  a  view  to  the  benefi 
of  his  owners,  and  not  to  advance  his  own  private  intereil 
no  barratry  has  been  committed.  I  have  said,  that  to  con 
stitute  barratry,  it  must  be  without  the  knowledge  or  con 
sent  of  the  owners ;  because  nothing  can  be  so  clear  as 
that  no  man  can  complain  of  an  act  done^  to  which  he 
self  is  a  party.  But  it  is  material  to  consider,  in  what 
C«wp.  154.  the  word  owner  is  to  be  understood  in  this  definition.  It  hai 
been  argued,  that  if  A*  be  the  owner  of  ^  ship,  and  let  it  ooi 
^B*  as  freighter,  who  insures  it  for  the  voyage;  and  if  tlM 
deviation  be  with  the  knowledge  of  A.  though  unknown  tn 
B^  the  insurer  is  discharged.  But  the  Court  over-ruled  thil 
argument,  and  said,  that  in  order  to  discharge  the  insurer 
from  the  loss  by  barratry,  it  must  appear  that  the  act  done 
was  by  the  consent,  or  with  the  privity  of  the  owner,  pro  hat 
viccj  that  is,  the  freighter,  the  person  insured. 

These  principles  being  advanced,  it  will  now  be  suffident 
to  shew  that  diey  are  supported  and  established  by  the  casa 

10*  whid 
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i^hifdi  have  been  decided.     But  before  they  are  quoted,  it 
ivill  be  pr(q)er  to  observe^  that  by  the  positive  r^ulations  of 
Wdiddletwghj  Amsterdam^  Hamburgh^  and  other  countries  in  a  Magent. 
^uropej  the  underwriters  are  universally  held  to  be  answer-  73«x30'a»5« 
feJble  for  losses  arising  by  the  barratry  of  the  master  or  ma- 
riners.    By  the  ordinances  of  Rotterdam^  the  owners  of  ships 
msre  prohibited  firom  making  insurances  against  the  barratry 
of  the  masters,  whom  they  themselyes  shall  appoint ;  but  they  %  Magtm 
may  insure  against  their  neglect,  and  also  against  the  villainy  ^' 
of  the  sailors,  and  of  such  masters  as  may  happen  to  succeed 
to  the  command  of  the  ship  in  foreign  parts,  without  the 
knowledge  of  the  owners,  on  account  of  the  decease  or  ab- 
Knee  of  the  master  originally  appointed.     No  such  rule  pre- 
nib  in  the  law  of  England;   but  the  insurer  undertakes 
generally^  and  by  express  words  inserted  in  the  policy,  to  in* 
■     dannify  the  owner  of  the  ship  or  cargo  against  all  losses  which 
be  may  happen  to  sustain  by  the  barratry  of  the  master  or 
mariners,  even  though  the  master  should  have  been  appointed 
\fj  himself;  a  circumstance  which  is  rather  singular,  for  the 
ionirer  to  undertake  for  the  conduct  of  a  man  whom  he  can 
odtber  appoint  nor  dismiss. 

In  an  action  upon  the  case  on  a  policy  of  insurance,  on  the  Kniglu  v. 
ihip^fi^a  Merdianiy  <<  at  and  from  Port  Mohan  to  London^  iLdJEi^nL 
^  against  the  barratry  of  the  master,  (among  other  things,)  i349- 
«  and  all  other  damages,  dangers,  and  misfortunes,  which  '  ^"''^  '* 
^  should  happen  to  the  prejudice  and  damage  of  the  said 
^  ship^"  the  breach  assigned  in  the  declaration  was  the  loss 
of  die  ship,  ^^  by  the  fraud  and  negligence*  of  the  master. 
Hie  plaintiff  had  judgment  in  the  Court  of  Common  Pleas- 
Hie  defisodant  brought  a  writ  of  error,  and  it  was  contended 
tyhis  counsel,  that  the  words  ^^  fraud  and  negligence^*  used 
in  the  declaration,  were  more  general  than  the  word  barratry : 
and  that  the  breach  should  have  been  express,  that  the  ship 
was  lost  by  the  barratry  of  the  master :  that  if  the  word  bar- 
ntiy  do  imaport  fraud,  yet  it  does  not  import  neglect ;  and  the 
fact  here  alleged  is,  that  the  ship  was  loat  by  the  fraud  and 
aeg^ence  of'the  master,  {a)  > 

But 

[a)  It  now  appears  from  raaoiuctipt  notef  of  the  followipg  case  of  Stamma 
f  .  Bromn^  that  the  barratry  committed  in  point  of  fiict  in  imgkt  v.  Ccim- 
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But  the  Court  were  unanimously  of  opinion,  that  then 
was  no  occasion  to  aver  the  fact  in  the  very  words  of  thi 
policy;  but  that  if  the  &ct  alleged  came  within  the  meaninj 
of  the  words  in  the  policy,  it  would  be  sufficient  Barratr 
imports  fraud :  and  he  that  commits  a  fraud  may  properly  b 
said  to  be  guilty  of  a  neglect,  viz.  of  his  duty.  Barratry  of  i 
master  is  not  to  be  confined  to  the  master's  running  away  will 
the  ship ;  but  it  extends  to  any  firaud  of  the  master.  The  em 
of  insuring  is  to  be  safe  in  all  events ;  and  it  would  be  v^ 
prejudicial  if  we  were  to  make  loop-holes  to  get  out  of  thew 
policies.     The  judgment  was  affirmed. 

Statnma  v.  j„  another  case,  the  ship  the  Gothic  Lytm  being  advertised 
2Strj.ii73.  to  go  t6  MarseilleSf  goods  were  shipped  on  board  her,  on  be- 
half of  the  plaintLST;  and  a  bill  of  lading  was  signed  by  die 
master,  whereby  he  undertook  to  go  straight  to  MttrseUkSi 
and  the  defendant  underwrote  a  policy  from  Falmotdh  (what 
the  goods  were  taken  in)  to  Marseilles.  Before  the  ship  de* 
parted  from  the  port  of  Londonj  another  advertisement  wai 
published  for  goods  to  Genooj  Leghanij  and  Naples  i  and  thf 
plaintiff's  agent  was  told,  that  it  was  intended  to  go  to  those 
ports  first,  and  then  come  back  to  Marseilles ;  but  he  insisted 
that  his  bargain  was  to  go  directly  to  Marseilles  i  and  he 
would  not  consent  to  let  her  pass  by  Marseilles^  or  alter  hii 
insurance. 

The  ship,  however,  did  pass  by  Marseilles ;  and  after  de- 
livering her  cargo  at  the  other  ports,  set  out  on  her  return  fo 
Marseilles  with  the  plaintiff's  goods;  but  in  a  voyage  thither, 
was  blown  up  in  an  engagement  with  a  Spanish  ship.  In  $n 
action  upon  the  policy,  the  breach  assigned  was  a  loss  by  die 
barratry  of  the  master. 

# 

Lord  Chief  Jusdce  Lee  told  the  jury,,  that  this  voyage^  be- 
ing agunst  the  express  agreement  to  go  first  to  MewseiBeSf 
seemed  to  be  more  than  a  common  deviadon,  as  it  was  t 
formed  design  to  deceive  the  contractor.  "  He  compared  it 


bridge,  was  *^  a  sailing  out  of  port  without  pa^ng  the  port  duties^  wfacrd^ 
**  the  goods  were  forfintedand  lost"  See  Earle  v«  Bowereft^  8  JZWf  R 
tzi.  Pod. 

tc 
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-^o  the  case  of  sailing  out  of  port  without  paying  the  duties, 
^mwlereby  the  ship  was  subjected  to  forfeiture,  and  which  has 
held  to  be  barratry. 


^ 


Tlie  jury  staid  out  some  time,  and  upon  their  return,  asked 

t!he  Chief  Justice,  ^^  Whether,  if  the  master  were  to  have  no 

benefit  to  himself  by  passing  by  Marseilles^  and  went  only  to 

the  other  places  first  for  the  benefit  of  his  owners,  that  would 

be  Ijarratry  ?  and  the  Chief  Justice  having  answered  ^^  No^*' 

tbey  found  for  the  defendant. 

A  new  trial  being  moved  for,  the  case  was  argued ;  and  all 
tbe  Judges  of  the  King's  Bench  were  of  opinion  that  the  verdict 
was  right :  for  the  master  has  sscted  consistently  with  his  duty 
to  his  owners;  and  the  plaintifi^s  agent  knew  of  the  intended 
alteration  before  the  goods  were  put  on  board,  and  might  have 
refused  to  ship  them,  or  have  altered  the  insurance.  The 
Court  also  held,  that  to  constitute  barratry  (a),  there  must  be 
lomething  of  a  criminal  nature  as  well  as  a  breach  of  contract ; 
and  that  as  the  breach  was  assigned  upon  the  barratry  only, 
it  was  not  supported  by  the  evidence.  So  the  defendant  had 
judgment. 

In  Sir  Jokn  Strangt^s  Reports  we  find  another  case  upon  itoa  v. 
the  subject  of  barratry.  The  ship  Mediterranean  went  to  sea  ?^J^"J< 
io  the  merchant's  service^  having  also  a  letter  of  marque ;  and 
wis.insared  by  the  defendant,  being  bound  firom  BrisM  to 
Net^bundUmd*  In  her  voyage  she  took  a  prize,  returned 
widi  it  to  Bristol  and  received  back  a  proportionable  part  of 
die  premium.  Another  policy  was  then  made,  and  the  ship 
Nl  out,  the  captain  having  first  received  express  orders  fix>m 
tke  owners,  that  if  he  took  another  prizes  he  should  put  some 
hands  on  board  such  prize,  and  send  her  to  Bristol  /  but  that 
the  ship  in  questicm  should  proceed  with  the  merchant's  goods. 
Another  prize  was  taken  in  the  due  course  of  the  voyage;  and 
the  fnpta'Hi  gave  orders  to  some  of  the  crew  to  carry  the  prize 

(«)  la  JN^  V.  7%e  Royal  Exchange  Companp^  7  Term  R.  505.  pott. 
^  14;-  and  alio  in  EarU  v.  Eowgroft^  8  Ea^s  B,  x»6.  it  appeared  from  a 
maniiitiipC  report  of  the  case  of  Stamma  v.  Browne  read  by  Mr.  Justice 
Uiwrractf,  that  Lord  Chief  Justice  Lee,  in  defining  barratry,  said,  **  it 
*  aniK  be  some  breach  of  trust  in  the  master  ex  maleficio** 
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to  Bristoly  and  designed  to  go  on  to  Newfoundland:  but  the 
crew  opposed  him,  and  insisted  that  he  should  go  back, 
though  he  acquainted  them  with  his  orders:  upon  whidi  he 
was  forced  to  submit,  and,  on  his  return,  his  own  ship  was 
captured,  but  the  prize  got  in  safe. 

In  an  action  against  the  insurers,  it  was  insisted,  that  this 
was  such  a  deviation  as  discharged  them.  But  Lord  Chief 
Justice  Lee  and  ^' the  jury  held,  that  this  deviation  was  ex- 
cused by  the  force  upon  the  master,  which  he  could  not  resist 
and  therefore  fell'  within  the  plea  of  necessity,  which  had  al- 
ways been  allowed.  The  plaintiff's  counsel  thought  it  waa 
barratry :  but  the  Chief  Justice  was  of  opinion,  that  it  £i 
not  amount  to  that,  as  the  ship  was  not  run  away  with,  in 
order  to  defraud  the  owners.  But  as  this  was  a  case  not  of 
wilful  deviation,  but  of  a  deviation  through  necessity,  the 
insurers  were  held  to  be  answerable,  and  the  plaintiff  had  a  , 
verdict  for  the  sum  insured,  (a) 

(a)  lo  an  appeal  from  the  East  Indies,  heard  before  the  Lords  of  the 
Fzvry  Council  at  the  Cockpit,  Sir  R.  P.  Arden,  the  Master  of  the  RoO^ 
in  observing  upon  the  above  case  of  EUon  v.  Brogden,  said,  be 
thought  it  must  be  ill  reported  in  Strange ;  for,  upon  the  facts  stated, 
there  could  be  no  doubt,  but  that  the  mariners  had  committed  bsmtiy; 
and  he  was  therefore  inclined  to  think,  as  Lord  Mansfield  appeared  to 
have  done  in  commenting  upon  this  case  in  that  of  FaUejo  v.  Wkeeler, 
that  the  policy  must  have  been  special,  probably  not  including  berratrf  of 
the  mariners.  De  Frise  v.  Stephens^  ist  July  1800.  But  with  deference  ID 
such  high  authority,  that  could  liardly  have  been  the  case ;  for  othtfwiie 
the  plaintiff's  counsel  acted  most  absurdly,  in  aiguing  that  this  coodnct 
was  barratrous,  as  from  the  above  report  they  appear  to  have  done,  if  bai^ 
ratry  was  a  risk  spedally  excluded  from  the  policy.  I  have  been  at  some 
pains  to  get  at  the  record :  but  after  a  personal  and  diligent  search,  dieit 
does  not  appear  to  have  been  any  judgment  docketed;  and,  therefor^  is 
I  could  not  obtain  the  number  of  the  judgment  roll,  a  search  amongst  the 
records  themselves  would  have  been  dmost  fruitless.  Certmnly,  however, 
the  ground  upon  which  the  decision  in  Elton  v.  Brogden  turned,  may  weil 
be  doubted;  as  the  conduct  of  the  mariners  seems  to  have  been  deaiff 
barratrous :  but  the  dectdoa  itself  was  correct;  bteaose  a  deviation,  if  oe^' 
casioned  by  barratry,  does  not  affect  the  claim  of  the  assured  to  recover; 
but  on  the  contrary  charges  the  underwriters.  See  observation^  upon  tUi 
case  by  Lord  Chief  Justice  (Sir  James)  Mansfiddy  in  pronoondiig  jod^ 
ment  in  the  cause  of  ScoU  v.  Thompson^  i  NewBep.  p.  181.,  where  ifil' 
Lordship  seems  to  think  the  conduct  of  the  sailors  not  barratrous. 

These 
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Tbesre  are  all  the  common  law  cases,  which  are  to  be  firand 
in  the  subject  of  barratry  during  a  long  series  of  years,  viz* 
the  first  origin  of  insurances,  till  the  year  1 7  74,  when 
arose,  in  which  all  the  doctrine  on  this  head  was  fully 
^nsidered. 


It  was  an  action  on  a  policy  of  insurance  upon  goods  on  Vailcjo  and 
Vsoaid  the  Thomas  and  Matthew  from  London  to  Seville.    The  ^hlllS/* 
policy  was  made  in  the  common  form,  with  libcnrty  to  touch  C(Mrp.Rep. 
It  any  ports  or  places,  4^.    The  loss  was  assigned  different  '^^' 
wqrs  in  the  declaration :  First,  by  storms  and  perils  of  the 
ie%  in  consequence  of  which,  the  ship  was  obliged  to  go  to 
Dantmauik  to  be  repaired ;  and,  that  afterwards,  a  further  loss 
bippen^  by  storms,   4rc*    Secondly,    that  it  happened  by 
storma  and  perils  of  the  seas  in  the  voyage  generally ;  and 
Thirdly,  by  the  barratry  of  the  master. 

The  cause  was  tried  before. Mr.  Justice  AMurst  at  GtdU^ 
heU,  at  the  sittings  after  Easter  term  i774»  by  a  special  jury. 
On  the  trial  it  was  proved,  that  this  ship  was' put  up  as  a  ge- 
oeml  ahip  from  London  to  Seville;  and  was  let  to  freight  to 
one  Datminf  to  whom  she  was  chartered  by  Broom  the  cap- 
tain :  that  it  is  the  course  of  vessels  going  on  this  voyage^  to 
stop  at  some  p(»t  in  the  west  of  Cornwall^  to  take  in  provi- 
mis :  that  this  ship,  having  taken  her  cargo  on  board,  sailed 
from  Ijondon  to  the  Dooms:  that  while  she  lay  there^  all  the 
other  ahipa  bound  to  the  westward  bore  away ;  but  she  staid 
tffl  the  night  after,  and  then  sailed  to  Guernsey^  which  was 
cot  of  ike  course  of  the  voyage :  that  the  captain  went  there  for 
Iiii  ofwn  convenience^  to  take  in  brandy  and  wine  on  his  oam 
oeeomU  .-after  which  he  intended  to  proceed  to  Conrumll :  that 
the  mght  after  the  ship  quitted  Guernsey  she  sprung  a  leak, 
viddi  obliged  her  to  put  into  Dartmouth.  When  she  was  re- 
fitted, ahe  set  sail  again  and  proceeded  for  Helford  in  Com" 

"  Wftlp  where  it  was  always  intended  she  rfbould  stop  to  take 
la  ptovisiom ;  but  in  her  way  she  received  further  damage, 
nd  on  her  arrival  there  was  totally  incapable  of  proceeding 
otf  die  voyage  and  the  goods  were  much  damaged.  It  waa 
atienpted  on  the  part  of  the  defendant  to  prove,  that 
one  W3le8  was  the  owner  of  the  ship :  that  the  voyage  to 

Gueinsey  was  on  his  account,  and  that  the  goods  taken  on 


U^^^A 
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bovd  there  were  his  property :  but  tbU  evidence  wait  lit 
further  than  information  and  belief,  except  that  it  was  prove 
that  when  the  ship  arrived  at  Helford,  the  wine  was  deliver 
to  him  in  hia  cellar.  The  learned  Judge  directed  the  jui 
that  if  the  going  to  Guernsey  was  "witkout  the  knaaiedge 
Dttrma,  it  was  barratry,  and  they  ought  to  find  for  t 
plaintiff;  but  if  done  with  his  knowledge,  then  it  was  . 
barratry :  that  if  they  should  be  of  opinion,  that  it  was  witJ 
out  the  knowledge  of  Dandn,  he  desired  them  to  say,  win 
tfaer  they  dionght  it  was  with  the  knowledge  of  Witles  or  ooi 
The  jwcy  found  a  verdict  for  the  plaintiff,  and  said,  the; 
thought  the  going  to  Guernsey  was  without  the  knowledgi 
tS  Darwin,  whom  they  looked  upon  to  be  the  true  owns 
but  they  were  of  opinion,    it  was  with  the  knowledge  a 

waus. 

A  mbtion  was  afterwards  made  for  a  new  trial,  and  lh( 
case)  being  a  question  of  great  consequence  to  the  mercaatib 
worid*  was  twice  argued  at  the  bar ;  after  which  the  Judge 
were  unanimously  of  opinion,  that  the  plaintiff  was  entitlet 
to  recover,  but  they  delivered  the  reasons  of  their  judgmen 
seriatim. 

Lord  Monoid. — "  The  ground  of  the  motion  fi>r  aim 
trial  in  this  case  is,  that  under  tlie  circumstance^  as  the; 
were  given  in  evidence  to  the  jury,  the  carrying  the  shjpti 
Gitertuejf,  was  merely  a  deviation,  but  not  barratry.  Mod 
mpre  stress  was  laid  at  the  trial,  than  in  eith^  of  the  Biga 
ments,  upon  this  fact ;  namely,  that  the  deviation  being  wij 


ident,  that  no  man  can  complain  of 'an  act,  to  which 
Disdf  a  party.  Li  this  case,  all  relative  to  JViUes  may 
out  of  it :  he  is  originally  the  owner ;  but  not  the  in- 
sre.  Darwin  was  the  freighter  of  the  ship,  and  the 
bat  were  on  board  were  his :  if  any  fraud  be  committed 
iwner,  it  is  committed  on  Darwin.  The  question  then 
at  is  the  ground  of  complaint  against  the  master? 
I  agreed  to  go  on  a  voyage  from  Londofi  to  Seville  / 

trusts  he  will  set  out  immediately,  instead  of  which 
ter  goes  on  an  iniquitous  scheme,  totally  distinct  from 
rpose  of  the  voyage  to  Seville :  that  is  a  cheat  and 

on  Darwin^  who  thought  he  would  set  out  directly; 
Hher  the  loss  happened  in  the  act  of  baiTatry,  that  is 
lie  fraudulent  voyage,  or  q/tcr^  is  immaterial,  because 
ige  is  equally  altered,  even  though  there  is  no  other 
us  intent.  But  in  the  present  case  there  is  a  great 
leaaon  to  say,  that  the  loss  sustained  was  in  consequence 
iteration  of  the  voyage.  ITie  moment  the  ship  was  car- 
m  its  right  course,  it  was  barratry ;  and  here  the  loss 
id  imm^iately  upon  the  alteration.  Suppose  the  ship 
Q  lost  afterwards^  what  would  have  been  the  case  of 
red  if  he  were  not  secured  against  die  barratry  of  the 
'  He  would  have  lost  his  insurance  by  the  fraud  of  the 

for  it  was  clearly  a  deviation,  andthe  insured  cannot 
ion  the  underwriters  for  a  loss,  in  consequence  of  a 
D.  Therefore,  I  am  clearly  of  opinion,  that  this 
Dg  voyage  was  barratry  in  the  master."  . 
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the  facts  stated  here,    dearly  fall  within  that   descriptioKL 
Where  it  is  a  deviation  with  the  consent  of  the  awtier  of  ike 
vessel,  and  the  master  is  Qot  acting  for  his  own  private  in- 
terest ;  in  such  case  it  is  nothing  but  a  deviation  with  the  coor 
sent  of  the  owner,  and  the   underwriter  is  excused.     In  this  ^ 
case  the  hull  of  the  ship  belonged  to  fVUles ;   but  he  had  no-  ^- 
thiiig  to  do  with  it,  having  chartered  it  to  Darwin :  the  jury  ^^ 
therefore  did  right  in  considering  Darwin  the  owner  jiro 
vice.     Having  considered  hini  in  that  light,  the  conduct 
the  master  was  clearly  barratry ;  for  he  was  acting  for  his  own 
benefit,  without  intending  any  good  to  his  owner,  and  witbonf 
his  consent  and  privity.     Nobody  knows  when  the  first  com- 
mencement of  the  injury  happened;  but  most  probably,  oo 
the  return  of  the  ship  to.  Dartmouth  from  Guernsey^  where  he 
had  been  for  the  purpose  of  smuggling.     Therefore^  I  an 
clearly  of  opinion,  that  this  change  of  the  voyage  for  an  ini- 
quitous purpose,  was  barratry ;  which  is  not  co  nfinedto  tbe 
running  away  with  the  ship,  but  comprehends  every  tpeoa 
of  fraud,    knavery,  or  criminal   conduct   in   the  master,  by 
which  the  owners  or  freighters  are  injured.*' 

Mr.  Justice  Wilks.  —  "  The  only  doubt  I  had  in  this  case 
was,  at  what  time  the  loss  happened :  and  I  think  it  maj 
reasonably  be  said  to  have  happened  in  consequence  of  tlie 
smuggling  voyage:  for  if  the  ship  had  proceeded  on  her  finC 
intended  course,  she  would  have  escaped  the  storm.  Thou|^ 
this  was  a  deviation,  yet  it  >is  a  fair  and  just  rebutter  to  sijt 
that  it  was  barratry  in  the  master,  which  is  a  peril  insured 
against  by  the  policy." 

Mr.  Justice  Ashhursi  continued  of  the  same  opinion,  which 
he  held  at  the  trial ;  and  tlie  rule  for  a  new  trial  was  dis- 
charged by  the  unanimous  opinion  of  the  whole  Court. 

Rdbertion         In  another  case,  which  has  already  been  twice  cited  fa 
Vi^Se       another  purpose,    Mr.  Justice  BuIlcTy  who  tried  that  causey 
lift  chtpter.  seemed  to  think,  that  the  breach  of  an  embargo  was  an  set 
of  barratry  in  tlie  master. 

Row  r.  In  a  subsequent  case,  which  was  an  action  on  a  pohcy  on 

4TmRtp.  goods  oa  board  the  Live  Oaky  whereofJoseph  JRati  was  masleii 
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It  and  from  Jamaica    to  New  Chileans,  it   appeared  that  the  33.  See  pott. 
hip  was  put  up  as  a  general  ship  at  Jamaica  in   1783;  that  Inathtr^' 
be  sailed  on  the  voyage  insured  in  Maj/  1783,  and  arrived  in  point. 
following,  at   the  mouth  of  the  river  Mississippi,  which 
up  to  New  Orleans  in  Spanish  America,  at  the  distance  of 
tioat  thirty-five  leagues.     When  the  captain  had  got  thus  far 
e   dropped   anchor,  and  went  in  his  boat  up  the  river    to 
Ten>  Orleans,   and  on  his  return  without  carrpng  the  ship 
f  her  port  of  destination,    stood  away  for  the  Havannak^ 
tier  ^vrhich  he  was  never  heard  of.     It  appeared  that  he  had 
;]^vate  adventure  of  negroes  of  his  own  on  board,  which 
here  was  reasonable  evidence  for  supposing  he  intended  to 
hnre  disposed  of  at  New  Orleans ;  but  finding  it  difficult  to  do 
10^  on  account  of  a  prohibition   to  import    them  into  the 
Ijfanish  government,  he  went  to  the  Havannah.     The  jury 
(mid  ioT  the  plaintiff  on  the  count  in  the  declaratioit,  charging 
ik  barratry  of  the  master ;  and   the  whole  Court  of  King*^ 
Beach,  upon  a  motion  for  a  new  trial,  were  of  opinion,  that 
die  fiEurts  stated  amounted  clearly  to  the  crime  of  barratry. 

So  also  has  been  held  by  the  Court  of  King's  Bench,  that  ^^  "' 
if  the  captain  of  a  ship,  contrary  to  the  instructions  of  his  6'rennRep. 
ovDer,  cruize  for  and  take  a  prize,  and  the  vessel  is  after-  p^*  ^** 
mds  lost  in  consequence  of  it,  he  is  guilty  of  barratry,  even 
tkoogh  he  libel  his  prize  in  the  Court  of  Admiralty  in  the 
niJBie  <^  himself  and  his  owner ;  and  though  the  owner  had 
j^iocored  a  letter  of  marque,  solely  with  a  view  to  encourage 
■men  to  enter,  and  without  any  intention  of  ushig  it  for 
the  purpose  of  cruizing ;  for  whatever  is  done  by  the  captain 
to  defeat  or  delay  the  performance  of  the  voyage,  is  barratry 
mhim,  it  being  to  the  prejudice  of  liis  owners;  and  though 
Ae  captain  might  conceive  that  what  he  did  was  for  the  be- 
nefit of  bis  owners,  yet  if  he  acted  contrary  to  his  duty  to 
dietn,  it  is  barratry.  In  this  case  it  also  appeared,  that  the 
dptain  had  boarded  and  plundered  an  American  ship,  which 
liMy  afterwards  released,  before  he  cruized  for  and  took  the 
{fenein  question* 

Tiro  cases  have  arisen  in  which  the  doctrine  of  bar-  P^ynr.The 
ntoy  was  much  considered:  in  the  first  of  them  the  ^TennRep 
Coort  of  King's  Bench,  after  considerable  argument,  were  s^^s- 

L  3  unani- 
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unanimously  of  opinion,  that  there  must  be  fraud  to  consti- 
tute barratry,  and  that  the  jury,  by  negativing  fraud,  had  in 
truth,  by  that  finding,  negatived  barratry. 

» 

But  in  the  second  of  those  cases,  the  definitions  of  barratry, 
and  the  ingredients  necessary  to  constitute  that  offence,  were 
Very  elaborately  argued  at  the  bar :  and  after  time  taken  for 
deliberation.  Lord  Ellenborough  pronounced  the  unanimous 
judgment  of  the  Court,  in  a  very  learned  and  luminous  argu- 
ment, in  which  His  Lordship  entered  into  a  full  consideration 
of  all  the  prior  cases,  marked  their  relative  distinctions,  laid 
down  the   true  definition   of  the  offence,  and  guarded  the 
hearer  from  imagining  that  tlie  supposed  generality  of  his 
doctrine  could  extend  to  cases,   which  evidently  could  not  fidi 
within  the  scope  of  his  reasoning.     I  lament  that  I  have  not 
space  to  give  this  judgment  verbatim :  but  the  substance  shall 
be  detailed  for  the  general  reader,  and  professional  men  must  be 
referred  to  the  larger  printed  account  in  Mr.  Easfs  Reports. 

Earle  and  It  was  an  action  on  a  policy  of  insurance,  at  and  from 

others  v\  Liverpool^  to  the  coast  oi  Africa^  during  her  stay  and  trade 
8  E9$i*s  there,  and  to  the  port  of  sale  in  the  West  Indies^  and  the 
Rep.  lao.  plaintiffs  averred  the  loss  to  be  by  barratry  of  the  master.  It 
appeared  in  evidence  that  the  master,  who  was  also  super- 
cargo, on  his  arrival  off  Cape  Coast  Castle^  a  British  setde* 
ment  on  the  coast  of  Africa^  let  go  an  anchor  and  began  to 
trade  for  two  days  there;  but  receiving  intelligence  that  he 
could  barter  his  goods  for  slaves  more  expeditiously  and  advaii* 
tageously  at  lyElviina^  a  Dutch  fort,  al)out  seven  miles  to 
windward,  he  weighed  anchor  and  proceeded  to  this  latter 
place,  which  had  the  Lhitch  flag  flying  and  guns  mounted, 
where  he  exchanged  his  goods,  consisting,  amongst  other 
things,  of  muskets  and  gunpowder,  with  the  jDu/c^  govemoTf  I 
and  another  re^jident  there  for  slaves.  Holland  vubs,  bX  thtft  ^ 
time  at  war  wiili  Great  Britain^  and  he  had  a  letter  of  marque 
on  board  against  the  French  and  Dutch.  After  taking  en 
board  a  number  of  slaves,  the  captain  who  was  then  on  sboie 
at  D'Elmina^  receiving  information  that  an  English  frigate 
was  in  sight,  sent  a  note  on  board  to  his  own  ship,  directing 
her  to  sail  immediately  to  Cape  Coasts  to  prevent  mischiefs  u  ' 
he  expressed  himself;  but  before  she  reached  Cc^  Coast  die  ^ 

was  ' 
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-as  pursued  and  captured  by  the  English  frigate,  and  con- 
fer having  traded  with  the  enemy.     It  further  ap- 
that  it  had  been  usual  to  keep  up  a  trading  intercourse 
1  boats  and  ^mall  craft,  between  the  English  and  Dutch  set- 
ements  on  this  coast,  even  in  time  of  war  between  the  mo- 
countries;  and  that  the  captain's  object   in   going  to 
MyElmina  was  to  complete  his  cargo   as  cheaply  and  expedi- 
tiously as  he  could.     It  was  admitted  that  he  had  no  par- 
ticular  instructions   to  go  there,  but  that  he  was  directed 
geuerally  to  make  the  best  purchases  with  dispatch.     It  was 
libo  proved  that  when  the  ship  was  about  to  go  to  IfElminaj 
the  surgeon  asked  the  captain,  if  there  was  no  impropriety  in 
going  there^  to  which  he  answered  that  they  should  be  soon 
gone^  and  nobody  would  know  it;  and  also  that  besides  his 
uaal  pay  as  captain,  he  had  a  commission  on  purchases  and 
ttles,  which  he  was  entitled  to  receive  at  the  end  of  the  voy- 
age.    Lord  EUenborough  at  the  trial  was  of  opinion,  that  this 
trsding  with  the  enemy  by  the  captain,  without  the  authority 
of  his  owners,  though  intended  principally  for  their  benefit, 
being  in   contravention  of  his  duty  to  them,  and  subjecting 
their  property  to  confiscation,  was  barratry :  but  as  the  case 
was  new  in  specie.  His  Lordship  gave  the  defendant  leave  to 
move  to  enter  a  non^suit.    A  motion  having  accordingly  been 
Bade  for  that  purpose,  it  was  insisted  by  the  counsel  for  the  de- 
fendant, that  the  act  done  must  be  a  breach  of  trust,  and  done 
ex  ualeficio ;  and  that  here  the  obvious  motive  of  the  act  was 
to  make  the  speediest  and  cheapest  purchases  for  his  employ- 
cn.     After  the  argument,  the  Chief  Justice  said,  the  Court 
would  look  into  the  cases  j  but  added,  ^<  I  cannot  refrain  from 
making  a  few  observations  now.     It  has  been   asked.  How 
is  diis  act  of  the  captain,  in  going  to  lyElmina,  in  order  to 
pnrcfaaBe  the  cargo  for  his  owners  more  cheaply  and  more  ex- 
peditioudyy  a  breach  of  trust,  as  between  him  and  them? 
Ndw  I  conceive  that  the  trust  reposed  in  the  captain  of  a 
fUMtl  obliges  him  to  obey  the  written  instructions  of  his  own- 
en^  where  they  give  any;    and  where  his  instructions  are 
flknty  he  is  at  all  events  to  do  nothing  but  what  is  consonant 
Id  the  laws  of  the  land,  whether  with  or  without   a  view  to 
Aeir  advantage;  because  in  the  absence  of  express  orders  to 
die  contiary,  obedience  to  the  law  is  implied  in  their  instruc- 
Therefore  the  master  of  a  vessel,  who  does  an  act  in 

L  3  contra- 
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contravention  of  the  laws  of  his  country,  is  guilty  of  a  breadi 
of  the  implied  orders  of  his  owners.  I  cannot  therefore  for 
a  moment  suffer  it  to  be  supposed  that  a  captain  is  not  guilty  ^ 
of  a  breach  of  trust  to  his  owners,  who,  in  contravention  q9 
the  law,  (the  observance  of  which,  nothing  being  expressedB 
to  the  contrary,  is  implied  in  their  orders,)  does  an  actwhidK; 
is  injurious  to  them."     In  a  few  days  afterwards 

Lord  Ellenborough  delivered  the  judgment  of  the  Couit* 
"  The  question  in  this  case  is,  whetlier  a  loss,  of  a  ship  ia- 
sured,  by  an  illegal  act  of  the  master,  not  iiuthorized  by  his 
owners,  in  going  into  UElmina^  a  l}tdch  and  enemy's  port     i 
on  the  coast  of  Africa^  and  trading  there  for  slaves  by  a  barter    i 
of  arms  and  warlike  stores,  on  account  of  which  illegal  traffici     \ 
the  vessel  insured  was  seized  by  a  king's  ship,  and  afterwardi  .  \ 
condemned  on  that  account  in  the  West  Indies^  be  barratry :  or 
whether,  as  was  contended  on   the  part  of  the  defendant,  ID 
order  to  constitute  barratry,  the  act  should  not  appear  to  hate 
been  done  with  a  view  of  promoting  the  master's  benefit  to 
the  prejudice  of  his  owners  ?"    His  Lordship  then  proceeded 
to  state  the  meaning  of  the  word  in  foreign  languages,  and 
to  quote  and  comment  upon  the  various  cases  in  our  lawbodn^ 
in  which  the  extent  of  tlie  term  barratry  had  necessarily  been 
considered :  His  Lordship  then  went  on  thus :  ^^  After  tbcw 
various  decisions  of  courts  of  law,  we  are  certainly  warranted 
in  pronouncing  that  a  fraudulent  breach  of  duty  by  the  masUr^ 
in  respect  to  his  owfiers  ;  or,  in  other  words,  a  breach  of  did^ 
.  in  respect  to  his  ownasy  with  a  criminal  intent^  or  ex  malefido^ 
is  banatry.     And  with   respect  to  the   owner  of  the  ship 
or  goods,  whose   interest  is  to  be  protected  by  the  polic]f|   . 
it  can  make  no  difference  in  the  reason  of  the  thing,  whether 
the  prejudice  he  suffers  be  owing  to  an  act  of  the  mastefi 
induced  by  motives  of  advantage  to  himself  malice  to  the 
owner,  or  a  disregard  to  those  laws,  which  it  was  the  master^ 
duty  to  obey,  and  which  (or  it  would  not  be  barratry)  hii 
owners  relied  upon  his  observing.     It  has  been  strongly  con- 
tended on  the  part  of  the  defendant,  that  if  the  conduct  of 
the  master,  although  criminal   in  respect  of  the  state,  wew 
in  his  opinion  likely  to  advance  his  owner's  interest  and  in- 
tended by  him  to  do  so,  it  will  not  be  barratry ;  but  to  thil 
we  cannot  assent.     For  it  is  not  for  him  to  judge  in  cases  nol   ^ 
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ntmsted  to  his  discretion,  or  to  suppose  that  he  is  not  break- 
Qg  the  trust  r^osecl  in  him,  but  acting  meritoriously,  when 
e  endeavours  to  advance  the  interest  of  his  owners  by  means 
iliich  the  law  forbids,  and  which  his  owners  also  must  be 
ifcen  to  have  forbidden,  and  not  only  from  what  ought  to  be, 
ad  mast  therefore  be  presumed  to  have  been,  their  own  sense 
r  public  duty,  but  also  from  a  consideration  of  the  risk  and 
mm  likely  to  follow  from  the  use  of  such  means.     In  laying 
otwn  this  doctrine,  we  feel  ourselves  supported  by  the  several 
minent  authorities  already  referred  to.     And  in  giving  this 
(Hiiion^  we  do  not  feel  any  apprehension  that  simple  devi- 
doDs  will  be  turned  into  barratry,  to  the  prejudice  of  the 
mderwriters ;  for  unless  they  be  accompanied  with  fraud  or 
ofaney  no  case  of  deviation  will  fall  within  the  true  definition 
tf  bftiratry,  as  above   laid  down.     Another  argument   was 
Qttdy    which   hardly   appears  to  have  been  used   seriously; 
Bundy,  that  the  captain,  in  this  case,  united   in  himself  the 
tMd  characters  of  supercargo  and  captain ;  and  that  as  captain 
lie  most  be  considered  as  obeying  the  directions  of  his  owners, 
J^fiSii  io  himself  as  captain,  bj/  himself,  in  his  character  of 
A^percargo.     It  is  sufficient  to  state  such  an  argument  to  shew 
It  can  have  no  weight.     The  directions  of  the  owners  as  to 
tke  conduct  of  the  voyage,  and  as  to  the  places  where  the 
(nde  was  to  be  carried  on,  are  to  be  looked  for  in  their  in- 
actions ;  which,  coupled  with  their  duty  to  their  country, 
imst,  during  every  moment  of  the  voyage,  be  considered  as 
ddier  expressly  or  impliedly  directing  the  captain  to  conduct 
die  ship  to  those  places  only  where  trade  might  be  carried  on  ^ 
without  violating  the  laws  oi*  their  country."     The  plaintiffs 
diefefore  retained  their  verdict. 

The  Court,  therefore,  in  the  last  case,  cannot  be  considered 
ti  laying  down  any  new  rule ;  but  only  luminously  explaining 
ted  expounding  the  rule,  as  collected  from  all  the  former  de» 
CMons :  for  Lord  EUenborough  most  pointedly  declares,  that 
ia  Itying  down  the  doctrine  he  has  done,  the  Court  feel  them- 
ldf€S  supported  by  the  several  eminent  authorities  referred 
to;  akid  the  broad  principle  is  this:  that  a  breach  of  duly  by 
fSkt  master  in  respect  to  his  cwnerSy  with  a  fraudulent  or  criminal 
iMenL,  or  eK  maleficio,  is  banatry.  His  Lordship  is  at  the 
time  anxious  to  declare,  that  simple  deviations  from  the 
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course  of  the  voyage,  unless  accompanied  with  fraud  or  crime 
on  the  part  of  the  master,  will  not  constitute  barratry. 

A  sentence  condemning  as  enemy's  property  a  cargo  which 
the  master  had  barratrously  carried  into  the  enemy's  blockaded 
port,  though  it  may  prove  it  to  be  then  enemy's  property, 
does  not  disprove  the  allegation  that  the  cargo  was  lost  by 
captain's  barratrous  act. 

It  has  been  a  question,   who  are  meant  by   the  ownerss^ 
in  the  definition  of  barratry;  but  in  the  case  of  Vallejo'^^^ 
Wheelei'i  it  was  settled,  that  the  freighter  of  the  ship  is  to  \he 
considered  as  the  owner  of  it  for  the  particular  voyage :  and 
it  seems  also  clearly  settled  by  the  same  case,  that  if  an  act  be 
committed  with  the  consent  of  the  owners  of  the  ship,  that 
cannot  be  barratry.     It  was,  however,  in  a  later  case,  insisted     ."^ 
upon  at  the  bar,  that  an  act  of  the  captain,  without  the  coo- 
sent  of  the  owners  of  the  goods,  who  were  the  insured,  ikijugl 
ivitk  the  consent  of  the  owners  of  the  ship^  was  barratry,  so  as 
to  charge  the  underwriters.     But  this  argument  was  overruled 
by  the  Court;  and  could  not   have  been   admitted  without 
overturning    all  former   decisions   upon   the  subject.     Bar- 
ratry  implies  something  contrary  to  the  duty  of  master,  and 
mariners,  in  the  relation  in  which  they  stand  to  the  ctomeri  cf 
the  ship ;  and  although  they  may  make  themselves  liable  to 
the  owners  of  the  goods  for  misconduct,  yet  not  for  barratry^ 
which  can  be  committed  against  the  owners  of  the  ship,  aod 
them  only. 


H 

I 

« 

^ 

'^ 


Kuttand  The  case  in  which  this  point  was  settled,  was  an  action  on 

•?*neesof      *  policy  of  insurancc,  made  by  Hague  before  he  becaoMa 

Hague  V.      bankrupt,  on  goods  laden  in  the  ship  Rachette  (otherwise  the 

iT^^nn^Rcp.  Bellona)  for  a  voyage  from  London  to  Rochelle^  subscribed  by 

3»3'  the  defendant  for  120/.  at  1/.  105.  percent,  premium.    The 

cause  was  tried  at  Guildhall  before  Mr.  Justice  BtdlcTj  when 

a  verdict  was  found  for  the  plaintif]^  subject  to  the  opinion  of 

the  Court  upon  the  following  case :  That  the  bankrupt  shipped 

on  board  the  vessel  in  question  goods  to  the  amount  of  i,8ooi^ 

{at  Mochclle,    ,  That  the  captain,  by  the  instigation  and  di- 

reUion  of  Messrs.  Le  Grands^  the  owners  of  the  ship^  "went  mA 

the  skip  and  cargo  to  Bourdeaux  instead  of  RocheUej  where 

the 
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was  sold  by  the  agent  of  Z^  Grands.     That  a  peti- 
I»esented  by  the  plaintiff  to  the  lieutenant-general 
Inuralty  of  Qtdenne^  stating  the  whole  of  the  trans- 
•tween  the  bankrupt  and  the  owners  and  captam; 
nder  to  procure  a  landing  at  Bonrdeatix,  their  ori- 
dnation  being  to  RocheUey  false  bills  of  biding  were 
;  by  the  captain,  at  the  instigation  of  Z>  Grand :  the 
Doncluded  with  a  prayer  for  relief.     In  consequence 
petition,  a  decree  was  passed,  declaring  Rene  Guine 
guiliy  of  the  crime  of  barratry  qf  the   master^  for 
gned  false  bills  of  lading,  Sfc.  for  reparation  whereof, 
3ed  him  to  perpetual  service  in  the  gallies.     It  also 
Dominique  Le  Grand  guilty,  and  convicted  ofhavirhg 
instigator  and  accomplice  of  the  said  barratry  of  the 
and   adjudged  him  to  five   years'  servitude  in  the 
and  also  decreed,  that  the  said  Rene  Guine  and  Le 
boald  pay  to  the  plaintiffs  the  amount  of  their  loss, 
charges  and  costs.     The  question  on  this  case  is, 
r  the  plaintiffs  were  entitled  to  recover  against  the 
?   After  the  first  argument, 

Mansfield  said,  ^^  that  with  regard  to  the  sentence 
id  been  passed  abroad,  and  which  had  declared  the 
nd  owner  to  have  been  guilty  of  barratry,  it  was  en- 
it  of  the  question.  That  though  it  was  a  most  right- 
gment,  yet  that  it  was  no  part  of  the  consideration  of 
rt  there,  what  was  meant  by  barratry  in  an  English 
The  question  was  left  entirely  open.  That  their  idea 
itry  was  manifestly  different  from  the  construction  put 
at  word  in  our  own  Courts,  for  they  had  found  the 
;iiilty  of  barratry,  which  was  entirely  repugnant  to 
sfinition  of  barratry  which  had  ever  been  laid  down  in 
ish  court  of  justice. 

nr  days  aflerwards  the  Court  declared,  that  they  had 
smallest  doubt  as  to  the  present  question,  and  there- 
dght  it  very  unnecessary  to  hear  a  second  argument. 

.  Manffield  delivered  the  opinion  of  the  Court* 

[uesticms  upon  mercantile  transactions^  but  more  par- 

ticolariy 
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ticularly  upon  policies  of  insurance,  are  extremely  impor^^mf 
and  ought  to  be  settled.     The  general  question  here  is  or^  tbe 
construction  of  the  word  barratry  in  a  policy  of  insurance**,    ft 
is  somewhat  extraordinary  that  it  should  have  crept  into  in*. 
surances,  and  still  more,  that  it  should  have  continued  in 
them  so  long;  for  the  underwriter  insures  the  conduct  of  the 
captain,  whom  he  does  not  appoint,  and  cannot  dismiss^  va 
the  owner,  who  can  do  either.     The  point  to  be  considered 
is.  Whether  barratry,  in  the  sense  in  which  it  is  used  in  our 
policies  of  insurance,  can  be  committed  against  any  but  the     i 
owners  of  the  ship?   It  is  clear,  beyond  contradiction,  that  it    \ 
cannot ;  for  barratry  is  something  contrary  to  the  duty  of  the    ] 
master  and  mariners,  the  very  terms  of  which  imply,  that  it    i 
must  be  in  the  relation  in  which  they  stand  to  the  owners  <f 
the  ship.     The  words  used  are  master  and  mariners,  whidi ,  ) 
are  very  particular.     Afi  owner  cannot  commit  barratry.    Jit    i 
may  make  himself  liable  by  hlsjraudtdent  conduct  to  the  owndr 
of  the  goods,  but  not  as  for  barratry.     And,  besides,  baf*    : 
ratry  cannot  be  committed  against  the  owner  voith  his  conseni;    . 
for  though  the  owner  may  become  hable  for  a  civil  loss  bj 
the  misbehaviour  of  the  captain,  if  he  consents,  yet  that  is  not 
barratry.     Barratry  must  partake  of  soiAething  criminal,  and 
must  be  committed  against  the  onmier  by  the  master  or  marir 
ners.     In  tbe  case  of  Vatlejo  and  Whcelrr,  the  Court  took  it 
for  granted,  that  barratry  could  only  be  committed  agaimt 
the  owner  of  the  ship.     The  point  is  too  clear  to  require  any 
further  discnssrun. 

The  postea  was  delivered  to  the  defendant. 

It  is  clear,  that  if  the  owner  be  also  the  master  of  the  ship^ 
any  act,  which  in  another  master  would  be  construed  bar- 
ratry, cannot  be  so  in  him ;  because  such  doctrine  would  mi» 
litate  against  one  of  the  rides  laid  down  in  a  former  part  of 
this  chapter ;  namely,  tliat  no  man  shall  be  allowed  to  derire 
a  benefit  from  his  own  crime,  which  he  would  do,  were  be  ft) 
recover  against  the  insurer  for  a  loss  occasioned  by  his  oirtk 
Rfitt  V.         acL     But  where  the  person,  who  acts  as  master  of  the  shipip 
4Term  Rep.  ^^  proved  to  have  carried  her  out  of  her  course  for  frandulent 
%i*  Sec      purposes  of  his  own,  that  is  primd  facie  evidence  of  barratry^ 
*^'  ^^^  '  so  as  to  entitle  the  aa^ored  to  recover  against  tiie  underwrittfy 

without 
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mt  requiring  him  to  prove  negatively  that  such  captain 
BOt  the  owner,  or  shewing  who  really  was  so.  llie  fact 
b  being  owner  must  be  established  by  the  underwriter,  in 
•zge  of  whom  it  is  to  operate. 

m  rule  respecting  the  same  person  being  both  owner  and 
sr  has  been  extended  in  the  Ck>urt  of  Chancery  to  a  case, 
B  such  an  owner  and  master,  after  mortgaging  his  ship, 
xunmittcd  barratry;  and  when  the  mortgagee  brought 
tion  at  law  against  the  insurer  to  recover  damages  for 
MS  which  he  had  sustained  by  this  act  of  barratry,  the 
t  sdll  considering  the  mortgagor  as  the  owner,  granted  an 
edon. 

le  fiicta  of  that  case  were  these.     The  plaintiif  in  equity,  Lewinv. 
^  been  sued  at  law  upon  a  policy  of  insurance  against  ^^'^' 
Miratry  of  the  master,  which  was  also  the  loss  assigned  i6  Gea  %, 
B  declaration,  brought  his  bill  in  Chancei*y  to  be  relieved,  ^IctiooaiT 
br  an  injunction.     The  voyage  insured  was  from  London  i  vol.  147* 
^jonseilles^  and  from  thence  to  some  port  in  Holland,    The 
er  sailed  with  the  ship  to  Marseilles^  and  then,  instead  of 
ah^  his  voyage^  sailed  to  the  West  Indies^  where  he  sold 
hip,  and  died  insolvent.     The  plaintiff  by  his  bill  sug- 
sdy  that  Matthews^  the  master,  was  also  the  owner  of  the 
:  that  he  had,  before  the  voyage,  entered  into  a  bottomry 
I  to  the  defendant  for  200/.,  and  afterwards,  by  a  bill  of 
had   assigned  over  his  interest  in  the  ship  to  the  de- 
ont,  as  a  security  for  the  200/. :  that  Matthews  was  neveir* 
ss,  in  equity,  to  be  considered  as  owner  of  the  ship, 
gh  in  law  the  ownership  and  property  would  be  looked 
I  to  be  in  the  defendant ;  and  that  the  owner  of  a  ship 
d  not,  either  in  law  or  equity,  be  guilty  of  a  barratry 
«nung  the  ship ;  and  therefore  he  prayed  an  injunction^ 
yiat  the  policy  might  be  delivered  up.     The  matters  of 
being  confessed  by  the  answer,  an  injunction  was  moved 
on  the  principle,  that  a  mortgagor  is  to  be  considered 
xpiitj  as  the  owner  of  the  thing  mortgaged;  and  that 
ihems^  the  master,  being  owner,  could  not  be  guilty  of 
airy. 

Odd  Hardnokke.  -—  ^^  Barratry  is  an  act  of  wrong  done  bg^ 

the 
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the  roaster  against  the  ship  and  goods ;  and  this  being  the  case 
of  a  ship,  the  question  will  be,  Who  is  to  be  considered  as  the 
owner  ?  Several  cases  might  be  put  where  barratry  may  be 
assigned  as  the  breach  of  an  insurance ;  and  barratry  or  not 
is  a  question  properly  determinable  at  law  :  but  in  this  case  it 
is  not  so,  for  courts  of  law  will  not  consider  a  mortgagor  as 
having  any  right  or  interest  in  the  thing  mortgaged ;  and  a 
man  may  frequently  come  into  equity  for  relief  in  respect  of  a 
part  only  of  his  case.     It  might,  indeed,  be  considered  at  law, 
whether  what  the  master  has  done,  whether  he  be  owner  or' 
not,  did  not  amount  to  a  breach  of  contract  as  master,  and 
to  a  barratry :  it  may  likewise  be  so  considered  in  this  Court.. 
But  at  law  a  defendant  cannot  read  part  of  a  plaintiff's 
to  a  bill  filed  against  him  here:  the  whole  answer  must 
read,  which  has  often  been  a  reason  for  this  Court  to  intei 
pose  by  injmiction  upon  a  plaint  at  law ;  and  considering  th< 
mbced  nature  of  this  case,  I  think  an  injunction  ought  to 
granted." 


i 


Havelock  v.       Even  if  the  parties  insert  in  the  policy  that  the  insumn 
demurr"'^"  shall  be  upon  the  ship  in  any  lawful  trade^  if  the  captain  com.— 
3TermRip.  mit  barratry  by  smuggling,  the  underwriters  are  answerable. 
*^^*  for  otherwise  the  word  haiTatry  should  be  struck  out  of  the 

policy ;  and  most  clearly  the  stipulation  in  the  policy  respect- 
ing the  employment  of  the  ship  in  a  lawful  trade,  must  meao^ 
as  was  said  by  Lord  Kenyan  in  delivering  the   unanimoos 
opinion  of  the  Court,  the  trade  on  ichick  xAe  is  sent  by  ike 
aamers. 

Toulmiii  V.  ^  loss  by  barratry  is  well  alleged,  though  it  be  proved  to 
1  Taunt.  *  have  happened  by  the  joint  act  of  an  enemy,  aided  by  some 
*?2:  ^"^^*  of  the  crew.     Indeed,  it  should  seem,  it  would  be  (rood  abr 

r. Thornton,  i  t         i  T  i 

I  Molt,  38.    if  laid  the  other  way ;  at  least  Lord  Ellenborough   allowed 
v^hom^'"    plaintiff  under  similar  circumstances  to  recover,  where  t) 
*on,  a  Camp.  I088  was  laid  to  have  been  by  capture. 

IfiAerto  we  have  considered  barratry,  only  as  it  afiects 
rights  of  the  insurer  and  insured,  which  is  certainly  the 
terial  point  of  view  in  our  present  enquiry:  but  befor 
come  to  the  conclusion  of  this  chapter,  it  will  be  prof 
take  notice  of  those  positive  r^ulations,  which  exist  i 
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id  other  countries,  for  the  punishment  of  those  who  are 
lilty  of  some  of  the  more  heinous  acts  of  barratry. 

By  the  ordinances  of  Middleburgy  Rotterdam^  and  Ham"  %  Mag.  77. 
rgh^  if  any  act  of  barratry  be  committed  by  the  master,  va-  ''  *     ^' 
ms  degrees  of  punishment,  sometimes  amounting  even  to 
iathy  are  inflicted  iipon  him,  proportioned  to  the  enormity 
'  hifl  guilt. 

We  do  not  find  that  any  punishment  was  expressly  pro- 
ided,  by  the  law  of  England^  for  offences  of  this  nature,  till 
le  reign  of  Queen  ylnne^  at  which  time,  as  may  be  collected 
xxn  the  preamble  of  the  statute,  the  wilful  casting  away, 
nmiiig  or  destroying  of  ships  by  the  master  or  mariners,  was 
Kcome  very  frequent. 

To  prevent  these  evils  that  statute  ordains,  ^^  that  if  any  iAnne,8tat. 
"captain,  master,  mariner,  or  other  officer  belonging  to  any  ^-^^^  »«4. 
"  ihip,  shall  wilfully  cast  aw^y,  burn,  or  otherwise  destroy 
^  Ae  ship  unto  which  he  belongeth,  or  procure  the  same  to 
**  be  done,  to  the  prejudice  of  the  owner  or  owners  thereof, 
^  or  of  any  merchant  or  merchants  that  shall  load  goods 
^  thereon,  he  shall  suffer  death  as  a  felon." 

Upon  trial  this  act  was  found  not  to  be  sufficiently  exten-  4  Geo.  i. 
we^  and  therefore,  by  a  subsequent  statute,  it  was  declared,  c.  12.  jj- 
**  that  if  any  owner  of,  or  captain,  master,  mariner,  or  other 
^  officer  belonging  to  any  ship,  shall  wilfully  cast  away,  burn, 
"  or  otherwise  destroy  the  ship  of  which  he  is  owner,  or  unto 
**  which  he  belongeth,  or  in  any  manner  direct  or  procure 
^  the  same  to  be  done,  to  the  prejudice  of  any  person  or  per- 
^  sons  that  shall  underwrite  any  policy  or  policies  of  insu- 
**  ranee  thereon^  or  of  any  merchant  or  merchants  that  shall 
**  load  goods  thereon,  he  shall  suffer  death." 

By  a  subsequent  statute  it  was  afterwards  enacted,  '^  that  if  n  Geo.  x. 
"  any  owner  ofj  or  captain,  master,  officer,  or  mariner  be-  **  *9*  ** 
*^  longing  to  any  ship  or  vessel,  shall  wilfully  cast  away,  bum, 
**  or  otherwise  destroy  the   ship  or  vessel  of  which   he  is 
*  owner,  or  to  which  he  belongeth ;  or  in  any  wise  direct  or 
*^  procore  the  same  to  be  done,  with  intent  or  design  to  pre- 

"  judice 


(     IS9    ) 


CHAPTER  VL 
Of  Partial  Losses j  and  of  Adjustment 

[AVINCs  in  the  preceding  chapters^  treated  fiilly  of  the 
difierent  kinds  of  losses,  for  which  the  underwriters  an 
werable,  the  subject  naturally  leads  one  to  consider,  when 
les  shall  be  said  to  be  total,  and  when  partial  or  average^ 
tfaey  have  been  most  commonly  denominated.     When  we 
ak  of  a  total  loss,  we  do  not  always  mean  to  signify,  that 
property  insured  is  irrecoverably  lost  or  gone :  but  that, 
■ome  of  the  perils  mentioned  in  the  policy,  it  is  in  such  a 
iditioii,  as  to  be  of  little  use  or  value  to  the  insured,  and  so 
ch  injured,  as  to  justify  him  in  abandoning  to  the  insurer, 
1  in  calling  upon  him  to  pay  tlie  whole  amount  of  his  insur- 
^  as  if  a  total  loss  had  actually  happened.     But  the  idea 
a  total  loss,  in  this   sense  of  the  word,  is   so  intimately 
ided  and  interwoven  with  the  doctrine  of  abandonment,  %  Burr. 
it  will  add  much  to  clearness  and  precision,  to  refer  what  "^^' 
be  said  on  this  subject,  till  we  come  to  the  chapter  on 
donnieut.     In  this  place  it  will  be  sufficient  to  remark, 
in  case  of  a  total  loss,  properly  so  called,  the  prime  cost 
e  property  insured,  or  the  value  mentioned  in  the  policy, 
be  paid  by  the  underwriter ;  at  least,  as  far  as  his  pro- 
n  of  the  insurance  extends.     This   is  evident  from  the 
of  the  contract :  for  the  insurer  engages  as  far  as  to 
ount  of  tlie  prime  cost,  or  value  in  the  policy,  that  the 
nsured  shall  come  safe :  he  has  nothing  to  do  with  the 
;  he  has  no  conceni  in  any  profit  or  losa  which  may 
the  merchant  from  the  sale  of  the  goods.     If  they  be 
>st,  he  must  pay  the  prime  cost,  that  is,  the  value  of 
I  he  insured,  at  the  ouiset :  he  has  no  concern  in  any 
at  value.     So  likewise,  if  part  of  the  cargo,  capable 
ral  and  distinct  valuation  at  the  outset,  be  totally 
'  there  be  one  hundred  hogsheads  of  sugar»  and  ten 
)  be  lost,  the  insurer  must  pay  the  prime  cost  of 

those 
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those  ten  hogshead^  without  any  regsrd  to  the  price,  for 
■which  the  other  ninety  may  be  sold.  Thus  much  at  present 
for  total  losses. 

The  subject  of  this  and  the  following  chapter,  seemstobe 
of  all  others  the  most  intricHtu  and  perplexing,  in  the  whole  ^ 
law  of  insurance;  an  intricacy,  which  arises  from  severel 
causes.  In  the  first  place,  the  subject  of  average  has  Tei^'sd- 
dom  ^len  under  the  cognizance  of  courts  of  judicature  in  this 
country ;  consequently  there  arc  very  few  adjudged  cases  to  be 
found.  In  this  scarcity  of  settled  principles,  recourse  must  be 
had  to  the  writers  of  foreign  nations,  and  to  such  of  our  own  h 
have  written  upon  commerce  in  general :  but  the  research  is  bj 
no  tneans  attended  with  satisfaction,  much  less  with  convictioa. 
Another  source  of  perplexity  u(>on  this  subject  is,  the  irr^a- 
larit^  and  confusion,  which  wc  meet  with,  in  the  present  ibnn 
of  policies  of  insurance.  Ambiguities  frequently  arise  in 
thcro,  by  using  the  same  words  in  diHerent  senses;  and,  in  no 
instance,  is  this  absurdity  mure  glaring  than  in  the  use  uf  the 
word  average.  This  word  \n  policies  has  two  significations; 
for  it  means,  "  a  contribution  fu  a  (general  loss :"  and  it  also  is 
used  tosignify  "  a parliadar partiallosf."  In  commercial  af- 
fairs}  indeed,  it  has  no  less  than  four  different  meanings:  and 
therefore  it  cannot  be  wondered  at,  if  much  confusion  of  idets 
has  arisen  upon  the  subject.  In  order  to  prevent  that,  if  pos- 
sible, in  the  subsequent  part  of  this  work,  I  shall  here  en- 
deavonr  to  distinguish  between  the  four  ditlerent  senses  i^tbe 
word  "  average;"  and  wherever  I  shall  have  occasion  in  fit- 


K  VL]     AND  OF  ADJUSTMENT.  161 

or  geon  average ;  the  full  discussion  of  which  will  be 
miiiess  of  the  next  chapter. 

lall  or  petty  averages  are  the  next  specieis,  and,  as  these  Magens,  y%» 
fidl  upon  the  underwriters,  I  shall  here  set  down  all  that 
ewary  upon  this  subject     Petty  average  consists  in  such 
ei  and  disbursements,  as  according  to  occurrences,  and 
atom  of  every  place,  the  master  necessarily  furnishes  for 
■lefit  of  the  ship  and  cargo,  either  at  the  place  of  load- 
'  miloading,  or  on  the  voyage.     These  charges  are,  lode- 
p^  which,  as  it  appears  by  Co^weFs  interpreter,  means  coweli, 
le  of  a  pilot  for  conducting  a  vessel  from  one  place  to  *  ^^^5'  '^^ 
sr;  towage^  pilotage,  light-money,  beaconage,  anchor-- 
bridge-toll,  quarantine,  river-charges,'  signals,  instruc- 
paasage  money  by  castles,  expences  for  digging  a  ship 
'  the  ic^  when  frozen  up,  that  it  may  be  brought  into  a 
r  harbour;  and  at  London^  by  custom,  the  fee  paid  at 
pier.     These  seem  to  be  all  the  articles  wliich  come 
the  denomination  of  petty  or  accustomed  average^  as 
1  ihis  as  in  foreign  countries. 

r  these  charges,  the  insurers  are  never  answerable;  but  i  Mag.  71. 
lird  of  the  expences  is  borne  by  the  ship,  and  two-thirds 
B  cargo.  But  in  order  to  discharge  the  insurer,  it  must 
IT  that  the  disbursements  were  usual  and  customary  in  the 
[e;  for  if  they  were  incurred  for  any  extraordinary  pur- 
0r  in  order  to  relieve  the  ship  and  cargo  from  some  im- 
ng  danger,  they  shall  then  be  reputed  a  general  average, 
onsequoitly  be  a  charge  on  the  insurer.  In  lieu  of  these 
averages,  it  has  become  usual  at  some  places  to  pay 
cenL  calculated  on  the  freight,  and  5  per  cent,  more  for  i  Mag.  72, 
ige  to  the  captain. 

lother  species  of  average,   in  matters  of  commerce,  is 

irhicfa  we  are  accustomed  to  meet  with  in  bills  of  lading, 

(ring  so  much  freight  for  the  said  goods,  with  primage  Jacob*s  i.a\r 

1  average  accustomed."     In  this  sense  it  signifies  a  small  Avcme.^ 

which  merchants,  who  send  goods  in  the  ships  of  other 

pay  to  the  master,  over  and  above  the  freight,  for  his 

lod  attention  to  the  goods  so  entrusted  to  him.     Thb 

of  average  may  also  be   laid  out  of  the  present  en- 

u  I.  M  ^uiryi 
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quiry,  as  it  is  too  insignificant  a  charge  to  fidl  upon  tks 
underwriter. 

Having  thus  disposed  of  the  different  kinds  of  average  w 
as  to  prevent  a  confusion  of  ideas,  we  shall  now  proceed  to 
the  main  subject  proposed,  namely,  what  shall  be  considered 
as  a  partial  loss  ?  How  such  a  loss  shall  be  adjusted,  and  U 
what  proportion  it  shall  be  paid  ?  I  said,  at  the  beg^ningof 
this  chapter,  that  these  were  questions  of  intricacy ;  and  so  moit 
undoubtedly  they  formerly  were ;  but  much  light  has  ben 
a  Burr.  thrown  upon  them  by  Lord  Mansfield^  in  his  elaborate  and 
**^'  very  learned  argument  in  the  case  of  Leivis  v.  JRucker  ;  and, 

as  that  case  has  been  frequently  recognized,  and  has  ever 
since  been  looked  up  to,  as  the  rule  and  standard  of  dedsioB 
upon  similar  occasions,  I  have  drawn  most  of  my  ideas  upon 
this  subject  from  the  reasoning  there  made  use  of  by  NSb 
Lordship  in  delivering  the  opinion  of  the  Court. 

Partial  loss,  ex  vi  termini^  implies  a  damage^  which  die 
ship  may  have  sustained,  in  the  course  of  her  voyage,  from 
any  of  the  perils  mentioned  in  the  policy:  when  applied  to  the 
cargo,  it  also  means  the  damage  which  goods  may  have  re- 
ceived, without  any  fault  of  the  master,  by  storm,  capture^ 
stranding,  or  shipwreck,  although  the  whole,  or  the  greater 
part  thereof  may  arrive  in  port.  These  partial  losses  fidl 
upon  the  owners  of  the  property  so  damaged,  who  must  be 
a  Burr.  indemnified  by  the  underwriter.  For  if  the  goods  arrive^ 
117^  but  lessened  in  value  through  damage  received  at  sea,  the  na- 

ture of  an  indemnity  speaks  demonstrably,  that  it  can  onlf 
be  effected  by  putting  the  merchant  in  the  same  condition  ill 
which  he  would  liave  been,  if  the  goods  had  arrived  firee  fipo^i 
damage. 

Vide  the  The  underwriters  of  London  expressly  declare,  as  appettf 

Appendix,  from  a  memorandum  at  the  foot  of  the  policy,  that  they  wiH 
not  answer  for  partial  losses;,  not  amounting  to  3  per  caL 
This  clause  was  introduced  into  English  policies  about  tba 
year  1749$  having  long  before  that  time  been  generally  nied 
in  almost  all  the  trading  countries  in  Europe;  and  it  was  81* 
tended  to  prevent  the  underwriters  from  being  continoaflf 
harassed  by  trifling  demands.     But  at  the  same  time,  that  thqr 

provide 
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provide  against  trifling  claims  for  partial  losses,  they  under- 
take to  indemnify  against  losses,  however  inconsiderable,  that 
arise  from  a  general  average ;  because  that  can  never  happen 
but  in  cases  of  imminent  danger,  when  it  is  for  the  common 
ailerett  that  such  expences  should  be  incurred. 

9    ■ 

}  It  has  been  observed  by  a  very  sensible  merchant,  who  has  i  Mag.  73. 

iiitten  upon  insurances,  that  almost  all  the  ordinances  seem 

ie&dentf  in  not  fully  explaining  in  what  cases,  and  in  what 

Mimery    the  damage  arising  from  a  partial  loss,  shall  be 

to  exceed  3  per  cent.    To  illustrate  his  meaning,  he 

this  case.     Suppose,  says  he,  a  merchant  has  shipped 

101  cheats  of  goods,  of  which,  on  arrival,  three  chests  are^ 

kgr  the  sea,  or  by  some  accident,  so  spoiled,  as  to  be  worth 

Mthing;  if  the  damage  be  calculated  as  on  the  whole  value 

tf  lot  chests,  it  will  not  exceed  3  per  cent,  and  it  is  thought 

bf  moat  insurers  not  to  be  recoverable,  in  such  a  case,  by  the 

innired :    especially  if  the  insurance  be  made^  without  ex- 

pevly  declaring,  in  the  policy,  the  particular  sum  insured 

CD  each  chest     The  foundation  of  this  opinion  is,  that  it  is 

considered  as  one  entire  insurance,  and  not  a  distinct  insur- 

on  each  chest. 


is  is  a  point,  which  at  first  view  may  seem  to  fall  within 
a  case  laid  down  by  Lord  MansfielcL  <<  If,"  said  His  Lord-  2  Burr. 
dhip,  ^*  the  cargo  be  totally  lost,  the  underwriter  must  pay  ^'^^* 
Ae  valne  of  the  thing  he  insured.  So,  if  part  of  the  cargo, 
opaUe  of  a  several  and  distinct  valuation  at  the  outset  be 
M8%  lost:  as  if  there  be  100  hogsheads  of  sugar,  and  ten 
Ittppen  to  be  lost,  the  insurer  must  pay  the  prime  cost  of 
-Aoie  ten  hogsheads,  wiinout  any  regard  to  the  price  for  which 
the  other  90  may  be  sold."  So  it  has  been  supposed  in  the 
case  put  by  Magens^  the  three  chests  of  goods  are  as  capable 
it  a  distinct  and  several  valuation,  as  the  three  hogsheads  of 
agar:  and  consequently  are  to  be  paid  for,  as  for  a  total  loss. 
Jkt  Lord  Mansfield  is  putting  a  case  merely  to  shew,  that  the 
price  is  not  at  all  to  be  considered  in  charging  the  in- 

;  and  His  Lordship  certainly  had  not  in  his  contempIa« 
lioo  the  case  put  by  Magens. 

M  2  If 


*\.* 
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If  several  articles  be  insured  for  one  sum,  with  a  distin* 
valuation  on  each,  as  upon  ship  so  much,  cyi  cargo  so  mod 
and  no  part  of  the  cargo  be  taken  on  board,  so  that  the  ru 
on  that  never  attaches :    and  if  the  ship  be  lost  the  insure 
shall  recover  such  a  portion  of  the  sum  insured,  as  the  vih 
Amery  V.     of  the  article  lost  bore  to  the  value  of  the  whole.     This  doo- 
^s^'i'      trine  is  illustrated  by  the  case  of  an  insurance  on  the  tUp 
•207?  Darij  from  Si.  Kitfs  to  London^  on  which  the  defendant  kd 

underwritten  200/.  The  plaintiff  had  written  from  St.  IStftto 
his  agent  in  London  to  effect  a  policy  on  ship  and  cargo^  to  the 
amount  of  55002.,  calculating  the  ship  at  1500/.  of  that  sna. 
No  goods  were  ever  loaded  on  board.  Lord  KmfOHf  thoi^ 
he  at  first  doubted,  afterwards  adopted  the  rule  which  die 
special  jury  assured  him  was  established  at  Uojfdf%  coAe* 
house  for  settling  losses  of  this  kind,  namely,  that  as  the  po- 
licy on  the  cargo  never  attached,  the  assured  was  only  entided 
to  recover  such  a  proportion  of  the  sum,  which  the  defcodant 
had  underwritten,  as  the  property  on  which  the  pdicj  at- 
tached bort  to  the  whole. 

As  clearness  and  precision  are  necessaiy  upon  all  siilgecl% 
and  more  especially  upon  this,  it  will  be  proper  to  obsen^ 
that  when  we  speak  of  the  underwriter  being  liable  to  ptf, 
whether  for  total  or  partial  losses,  it  must  always  be  under- 
stood, that  they  are  liable  only  in  proporticm  to  the  sosi 
which  they  have  underwritten.  Thus,  if  a  man  underwt^ 
loo/L  upon  property  valued  at  500/.  and  a  total  loss  happoii 
he  shall  be  answerable  for  100/.  and  no  more,  that  being  the 
amount  of  his  subscription:  if  only  a  partial  loss,  amoundif 
to  6o/.  or  'joL per  cent  upon  the  whole  value;  he  shall  ftf 
60L  or  70/.  being  his  proportion  of  the  loss. 

X  Mag.  35.  When  a  total  loss  happens,  the  insured  is  entitled  to  fs» 
cover  against  the  underwriter,  as  soon  as  he  has  proved  thi 
value  of  the  thing  insured :  but  when  the  value  is  inserted  ift 
a  policy,  the  insurer,  by  allowing  such  insertion,  has  admitted 
the  value  to  be  as  stated ;  and  nothing  remains  but  to  [m9f% 
Vide  aate,  that  the  goods  insured  were  actually  on  board  the  ship.  It  il 
^''*^  '*  only  in  cases  of  total  loss  that  any  difference  exists  betwettic 
valued,  and  an  open  policy;  in  the  former  case  the  value  il 
Ascertained;   in  the  latter^  it  must  be  proved.    But  when 

13  the 


Ckap.  VL]      and  of  adjustment.  1 65 

the  lorn  18  partial^  the  value  in  the  policy  can  be  no  guide  to 
ascertain  the  damage :  which  thea  necessarily  becomes  a  sub- 
ject oi  proo^  as  much  as  in  the  case  of  an  open  policy. 

When  a  partial  loss  happens,  the  first  enquiry  which  na- 
■nlly  arises  is  this;  for  what  does  the  insurer  undertake  to 
idemnify  the  owner,  in  case  of  a  partial  loss  ?  To  answer  this 
■eatioii^  regard  must  be  had  to  the  nature  of  the  contract 
Btween  the  underwriter  and  the  merchant.     What  is  the  na-  i  Burr, 
one  of  the  contract?  That  the  goods  shall  come  safe  to  the  '»7a."73- 
mt  of  delivery;  or  if  they  do  not,  that  the  insurer  will  in- 
snnify  the  owner  to  the  amount  of  the  value  of  the  goods 
in  the  policy.     Wherever  then  the  property  insured  is 
led  in  value,  by  dan^age  received  at  sea,  justice  is  done 
f  pottiiig  the  merchant  in  the  same  condition  (relation  being 
id  to  the  prime  cost  or    value  in  the  policy,)  which  he         ^   ' 
Mdd  have  been,  if  the  goods  had  arrived  free  from  damage; 
bt  i%  by  paying  him  such  proportion  of  the  prime  cost  or 
iiliie  in  the  policy  as  corresponds  with  the  proportion  of  the 
iminQtion  in  value  occasioned  by  the  damage.     The  question 
An  i%  how  is  the  proportion  of  damage  to  be  ascertained  ?  %  Burr. 
boertainly  cannot  be  by  any  measure  taken  from  the  prime  '^^o. 
ent:  but  it  may  be  done  in  this  way*     Where  an  entire 
Am^  as  one  hogshead  of  sugar,  happens  to  be  spoiled,  if 
m  can  fix^  whether  it  be  a  third,  a  fourth,  or  a  fifth  worse^ 
ttm  the  damage  is  ascertained  to  a  mathematical  certainty* 
Btm  la  this  to  be  found  out?    Not  by  any  price  at  the  port  of 
but  it  must  be  at  the  port  of  delivery,  where  the 
is  completed,  and  the  whole  damage  known.  Whether 
Hhfr price  at  the  latter  be  high  or  low,  it  is  the  same  thing; 
br  in  either  case  it  equally  shews,  whether  the  damaged 
pods  are  a  third,  a  fourth,  or  a  fifth  worse  than  if  they  had 
Mat  sound ;  consequently  whether  the  injury  sustained  be  a 
IM,  fourth,  or  fifth  of  the  value  of  the  thing.     And  as  the 
MBcr  pays  the  whole  prime  cost,  if  the  thing  be  wholly 
SH;  so  if  it  be  only  a  Uiird,  fourth,  or  fifth  worse,  he  pays 
I  diiidy   fourth,   or  fifth,   not  of  the  value  for  which  it  is 
•Id^  butof  the  value  stated  in  the  policy*    And  when  no 
riMtioii  is  stated  in  the  policy,  the  invoice  of  the  cost, 
lib  die  addition  of  all  charges,  and  the  premium  of  in- 

M  3  surance. 
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1  Mag.  37*   surance,  shall  be  the  foundation,  upon  which  the  loss  8hx3 
be  computed,  (a) 

This  rule  of  ascertaining  damage,  occasioned  by  a  partSu/ 
loss,  seems  to  be  fraught  with  so  much  good  sense,  to  be  so 
very  comprehensive,  and  so  intelligible  to  every  understanit 

(a)  This  mode  of  estimating  the  value  of  property  on  a  policy  of  iotnr- 
ance  was  very  fully  considered  in  a  case  before  Lord  Chief  Justice  LeCf  ai 
I  find  it  in  a  manuscript  volume  of  his  decisions,  which  I  have  had  the 
good  fortune  to  procure  since  the  five  former  editions  of  this  work  were 
published. 

Tuite  V.  Insurance  on  goods  on  board  the  ship  Biddy,  to  be  valued  at 

The  Royal     and  there  was  the  usual  clause  for  abating  a/,  per  cent,  in  case  of  loss.  Hie 
Exch.  Abs.      gyjjj  subscribed  by  the  company  was  1500/.    On  the  trial  of  an  actioo, 
Guildhall,      upon  this  policy,  it  was  admitted  that  the  ship  was  lost,  whereby  deduct-    ^< 
aiter  T.  R.    ing  the  2I.  per  cent  1470/.  was  to  be  paid  by  the  company,  if  tl.e  phdntiff 
>747*  made  out  his  interest  to  that  sum ;  and  as  to  the  plaintiffs  interest  it  nv 

admitted,  that  he  had  goods  on  board  to  the  value  of  laii/.  and  that  the 
premium  paid  the  company  was  259/.  14X.  6d,  which  was  reckoned  upon  < 
the  whole  1500^  afler  the  rate  of  17/.  6i.per  cent,  (t.  e,  16/.  6t.peretni» 
premium,  and  io«. percent,  commission,)  and  these  two  sums  {viz,  thefatoe 
of  the  goods  and  the  whole  premium  paid)  amounted  together  to  the  sun 
of  1470L  14s.  6d.  which  was  14s,  6d,  more  than  the  sum  to  be  paid  upon 
the  policy.  It  was  agreed  on  all  sides  that  the  plaintiff  had  a  ri^t  to  in- 
clude in  his  interest  the  premium  he  paid  on  the  value  of  his  goods ;  bat  it 
was  made  a  question  by  the  defendant,  whether  he  should  include  the 
whole  premium  of  359/.  14X.  6d.  for  it  was  said  that  he  should  not  in- 
clude a  premium  of  a  premium,  as  this  was,  there  being  first  a  prenuoB 
on  the  value  of  the  goods,  and  the  remainder  being  a  premium  upon  thtf 
premium.  But  it  was  agreed  by  the  Chief  Justice,  and  by  several  mer- 
chants, who  were  examined  as  witnesses,  and  by  a  special  jury  of  mefchaali^ 
to  be  the  constant  practice,  that  a  person  who  insures  his  goods  is  iotitM 
to  include  in  his  interest  the  premium  not  only  upon  the  value  of  Ul 
goods,  but  also  upon  the  sum  insured :  he  intends  to  insure  to  bis  full  in- 
terest, for  otherwise  he  would  not  recover  his  whole  interest,  that  is,  he 
would  not  receive  so  much  as  his  loss  was,  which  in  the  present  case  wtf 
on  goods  iziil,  and  premium  paid  259/.  14^.  6d.  (in  all  1470^  14^.  6d.)the 
money  to  be  paid  to  him  would  fall  short  of  that  sum,  if  the  premium  ufKNi 
the  whole  1500/.  was  not  to  be  reckoned. 

And  this  case  was  put  by  the  plaintiiTs  counsel,  which  bears  an  exact 
proportion  to  the  sums  in  the  present  case. 

Suppose  a  man  has  goods  to  the  value  of  SoL  14s,  which  be  wants  to  in- 
sure.   He  pays  the  same  premium  as  here,  17/.  6t.  which  make!  his  inter* 
est  98/.    In  order  to  secure  this,  it  is  necessary  for  him  to  insure  lOcL 
then  in  case  of  loss  abating  2/.  per  cent,  he  has  his  98A  which  is  the  tnt  ■■, 
value  of  ills  interest.    The  plidntiff  had  a  verdict. 
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nf^  that  it  will  now  be  only  necessary  to  shew,  that  the  decided 
have  been  agreeable  to  that  rule :  first  requesting  the 
to  bear  in  mind,  what  has  already  been  mentioned, 
■mely,  that  the  value,  upon  which  the  foregoing  calcula* 
ion  rests,  is  the  prime  cost  of  the  commodity,  wholly  inde- 
endent  of  the  rise  or  fall  of  the  market,  or  the  schemes  or 
neculation  of  the  merchant. 

In  an  action  upon  a  policy  of  insurance  to  recover  an  aver-  Dick  and 
je  loss  upon  goods,  Mr.  Justice  Buller  observed,    that  in  AHcn^'a^ 
ictk   cases,   whether  the  goods  arrived  to  a  good   or  bad  Guildhall, 
arket  was  immaterial;  for  the  true  way  of  estimating  the  Term^iTSj. 
»  was  to  take  them  at  the  fair  invoice  price,  (a) 


A  mle  having  been  obtakied  by  the  plaintiffs,  who  were  the  L«w»  ^nd 

mired,  for  the  defendant  (the  insurer)  to  shew  cause,  why  Rucker  ^* 

verdict,  obtained  by  him,  should  not  be  set  aside,  and  a  ^  ^.""' 

«ir  trial  had;  "''' 

Tlie  Court,  after  hearing  the  matter  fully  debated,  took 
iflie  to  advise^  and  their  unanimous  opinion  was  delivered  to 
ke  following  effect : 

Lofd  Mansfield.  —  <<  This  was  an  action  brought  upon  a 
policy,  by  the  plaintiffs,  for  Mr.  James  Baurdteuj .  upon  the 
pods  on  board  a  ship  called  the  Frottv  Martka,  at  and  from 
St  Tkama^s  Island  to  Hamburgh j  from  the  loading  at  St. 
ftoma^s  Mandj  till  the  ship  should  arrive,  and  land  the 
ppods  at  Hamburgh.  The  goods,  which  consisted  of  sugars, 
Soffbe^  and  indigo,  were  valued  ;  the  clayed  sugars  at  30/. 
pp*  hogshead ;  the  Muscovado  sugars  at  20/.  per  hogshead  ; 
pd  the  co£fee  and  indigo  were  likewise  respectively  valued.. 
Ihe  sugars  were  warranted  free  from  average,  (that  is, 
pntial  loss,)  under  5/.  per  cent. ;  and  all  other  goods  free 
bom  average  under  3/.  per  cent,  unless  general,  or  the  ship  be 
iteBnded. 

(«},  Neither  does  the  underwriter  insure  agunit  any  loss  that  may  arise 
torn  the  difference  of  exchange.    Thelluitcn  v.  Bewick^  Sittings  after  Mi* 
h  34  ^^0*  3*  X  Espinaue,  p.  77. 

M  4  In 
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In  the  course  of  the  voyage  the  sea  water  got  in ;  and  whetrrm 
the  ship  arrived  at  Hamburgh,  it  appeared  that  every 
head  of  sugar  was  damaged.     The  damage  the  sugars 
sustained,  made  it  necessary  to  sell  them  immediately ; 
they  were  accordingly  sold;  but  the  difference  between  tl^^ 
price  which  they  brought,  on  account  of  the  damage,  and  th^i^ 
which  they  might  then  have  been  sold  for  at  Hamburgh^  if  tbejr 
had  been  sound,  was  as  20/.  05.  Sd.per  hogshead  is  to  23/.  ^s,Bd 
per  hogshead ;   (that  is,  if  sound,  they  would  have  been  wortb 
23/.  75.  S(L  per  hogshead  ;    as  damaged,  they  were  only  worth 
2ol.  OS.  S(L  per  hogshead.) 

The  defendant  paid  money  into  Court,  by  the  folbwii^ 
rule  of  estimating  the  damage :  he  paid  the  like  proportion  of 
the  sum,  at  which  the  sugars  were  valued  in  the  policy,  is 
the  price  of  the  damaged  sugars  bone  to  sound  sugars  at 
JFfem^gA,  the  port  of  delivery.    All  this  was  admitted  at  die    ^ 
trial ;  though  perhaps  upon  an  accurate  computation,  tfaera 
may  be  a  mistake  of  about  i  ^s.  on  the  money  paid  in.    But    , 
no  advantage  was  attempted  to  be  taken  of  this^lip;  it  was    | 
admitted,  that  the  money  paid  in  was  sufBcient,  if  the  lul^ 
by  which  the  defendant  estimated  the  loss,  waa  right;  and    ^ 
the  only  question  was,   By  what  measure  or  rule  the  d*-    ^ 
mage,  upon  all  the  circumstances  of  the  case,  ought  to  be 
estimated? 

To  distinguish  this  case,  under  its  particular  ciicumttaiice% 
out  of  any  general  rule,  the  plaintiff's  counad  called  Mr. 
Samuel  ChoUettj  clerk  to  Mr.  Baurdieuy  who  proved,  that  upon 
ihe  I  sth  o{  Februart/y  the  time  of  the  insurance,  sugars  were 
worth  at  Ixmdon  and  Hamburgh^  35/L  a  hogshead  ;  that  the 
proposal  of  a  congress  to  be  holden,  and  the  expectation  ef  a 
peaces  had,  on  a  sudden,  sunk  the  price  of  sugars:  that  b^ 
fore  the  ship  arrived  at  Hamburgh  and  before  he  knew  that 
the  sugars  had  recdved  any  damage^  Mr.  Bourdieu  had  sent 
orders,  that  the  sugars  should  be  housed  at  Hamburgh^  aad 
kqit  till  the  price  should  rise  above  30/.  a  hogshead  :  that  he 
iMd  many  hundred  hogsheads  of  sugar  lying  at  Amsierdmh 
t»  which  place  he  had  sent  the  like  orders :  that  the  congreii 
not  taking  place^  in  fact  sugars  rose  25  per  cent. :  that  what 
he  sold  of  the  sugars,  which  he  had  at  Jmsterdam^  hrougbt 
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\cLper  hogshead,  and  upwards:  that  he  might  have  sold 
hne  sugars  at  the  same  price,  if  they  had  been  kept,  accord- 
ig  to  his  orders ;  and  the  only  reason  for  which  they  were 
Kit  kept  was,  because  they  were  rendered  perishable  from 
he  sea  water,  which  ^ad  got  in,  Therefore^  said  they,  the 
teoQ88it.y  of  an  immediate  sale,  and  the  consequence  thereof 
mf^t  to  be  computed  into  the  damage. 

The  special  jury  (among  whom  there  were  many  sensible 
MTcbants)  found  the  defendant's  rule  of  estimation  to  be 
ight,  and  gave  their  verdict  for  him.  They  understood  the 
nestion  very  well,  and  knew  more  of  the  subject  of  it  than 
Dj  body  else  present ;  and  they  formed  their  judgment  from 
Mir  own  notions  and  experience^  without  much  assistance 
any  thing  that  passed. 


The  counsel  for  the  plaintiff  in  the  outset,  chiefly  rested 
pon  the  particular  circumstances  of  this  case.  The  de- 
adant  offered  to  call  witnesses  to  prove  the  general  usage  of 
Himating  the  quantity  of  damage,  when  goods  are  injuredt 

I  was  at  first  struck  with  the  argument,  that  the  immediate 
iflcessity  of  selling  in  this  case  might  be  taken  into  consider- 
tion,  as  an  exception  to  the  general  rule;  and  proposed  that 
he  cause  might  be  left  to  the  jury  upon  that  point  But  Mr* 
Wmn  for  the  defendant  argued,  that  the  necessity  of  selling, 
■d  the  consequence  thereof,  ought  not  to  be  regarded :  and 
ihal  he  said,  had  so  much  weight,  that  it  very  much  changed 
Wf  way  of  thinking. 

There  was  nothing  to  sum  up ;  but  the  jury  asked,  Whether 
I  ii«NiU  give  them  any  directions  ?  I  said,  I  left  it  to  them, 
^  Whether  the  difference  between  the  sound  and  the  damaged 

*  logars,  at  the  port  of  delivery,  ought  to  be  the  rule  ?  or, 

*  Whether  the  necessity  of  an  immediate  sale,  certainly  oc- 
^  CMioned  by  the  damage,  and  the  loss  thereby,  should  be 

*  liken  into  consideration  ?'  I  told  them,  though  it  had 
tgwdk  me  at  first,  this  might  be  an  exception;  yet  what  the 
aomsd  for  the  defendant  said  to  the  contrary  seemed  to  have 
(Mit weight.    The  verdict  was  for  the  defendant;  and  a  new 

nd'mm  moved  for* 

No 
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No  fact  is  now  disputed ;  the  only  question  is,  Whether  th^ 
jury  have  estimated  the  damage  by  a  proper  measure?    T^ 
nu^e  this  matter  more  intelligible,  I  will  first  state  the  ruL 
by  whidi  the  defendant  and  the  jury  have  gone;  and  then 
viriil  examine  whether  the  plaintiff  has  shewn  a  better. 

The  defendant  takes  the  proportion  of  the  difference  be- 
tween sound  and  damaged  at  the  port  of  delivery,  and  pays 
that  proportion  upon  the  value  of  the  goods  specified  in  the 
policy ;  and  has  no  regard  to  the  price  in  money,  which  either 
the  sound  or  the  damaged  goods  bore  in  the  port  of  delivery. 
He  says  the  proportion  of  the  difference  is  equally  the  rule^ 
whether  the  goods  come  to  a  rising  or  a  falling  market.  For 
instance,  suppose  the  value  in  the  policy  to  be  30/. ;  the  goods 
are  damaged,  but  sell  for  40Z. ;  if  they  had  been  sound,  they 
would  have  sold  for  50/.  The  difference  then  between  the 
sound  and  damaged  is  a  fifth ;  consequently  the  insurer  must 
pay  a  fifth  of  the  prime  cost,  or  value  in  the  policy,  that  is 
6L ;  e  conversoj  if  they  come  to  a  losing  market,  and  sell  for 
id/,  being  damaged,  but  would  have  sold  for  20/.  if  sound, 
the  difference  is  one  half:  the  insurer  must  pay  half  the  prime 
cost,  or  value  in  the  policy,  that  is  15/. 

To  this  rule  two  objections  have  been  made.  First,  that  it 
is  going  by  a  different  measure  in  the  case  of  a  partial,  from 
that  which  governs  in  case  of  a  total  loss ;  for  upon  a  totil 
loss,  the  prime  cost,  or  value  in  the  policy,  must  be  paid. 
The  answer  to  which  objection  is,  that  the  distinction  is 
founded  in  the  nature  of  the  thing.  Insurance  is  a  contract 
of  indemnity  against  the  perils  of  the  voyage,  to  the  amount  of 
the  value  in  the  policy;  and  therefore,  if  the  thing  be  totally 
lost,  the  insurer  must  pay  the  whole  value  which  he  insured 
at  the  outset.  But  where  a  part  of  the  commodity  is  spoiled, 
no  measure  can  be  taken  from  the  prime  cost  to  ascertain  the 
quantity  of  the  damage  sustained.  The  only  way  is  to  &f 
whether  the  thing  be  a  third  or  fourth  worse  than  the  sound 
commodity;  and  then  you  pay  a  third  or  fourth  of  the  prime 
oott,  or  value  of  the  goods  so  damaged,  (a) 

(a)  In  Lord  ManifiekTi  argument,  in  answer  to  the  first  objectioD,  I 
have  taken  the  liberty  of  abridging  much  of  what  fell  from  His  Lordslup, 
having  already  inserted  it  in  the  former  part  of  the  chapter^  where  I  laid 
down  the  rules  of  dedsion  upon  this  point. 

15  The 
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The  next  okgection,  with  which  this  case  has  been  en- 
bBOgled,  is  taken  from  the  circumstance  of  the  policy  in  ques* 
don  being  a  valued  policy. 

I  am  a  little  at  a  loss  to  apply  the  arguments  drawn  from 
tlifiDce.  It  is  said,  <<  that  a  valued  is  a  wager  policy,  like  in- 
^  terest  or  no  interest ;  and  if  so,  there  can  be  no  partial 
^  loss,  and  the  insured  can  only  recover  as  for  a  total  loss, 
^  abandoning  what  is  saved,  because  the  value  specified  is 
«  fictitious.'* 

A  valued  policy  is  not  to  be  considered  as  a  wager  policy, 
or  like  "  interest  or  no  interest  J*     If  it  were,  it  would  be  void, 
fay  the  statute  of  19  Geo.  2.  c.  37.     The  only  effect  of  tlie  va*  Vide  post. 
loation,  is  fixing  the  amount  of  the  prime  cost,  just  as  if  the  ^*  '^' 
parties  admitted  it  at  the  trial :  but  in  every  argument,  and 
ftr  every  other  purpose,  it  must  be  taken,  that  the  value  was 
filed  in  such  a  manner,  as  that  the  insured  meant  to  have  an 
indemnity  only,  and  no  more.      If  it  be  undervalued,  the 
merchant  himself  stands  the  insurer  for  the  rest.     If  it  be 
nucli  overvalued,  it  must  be  done  with  a  bad  view,  either  to 
gain,  contrary  to  the  19th  of  George  the  Second,  or  with 
some  view  to  a  firaudulent  loss,  therefor^,  the  insured  never 
cm  be  allowed  to  plead  in  a  court  of  justice,  that  he  has 
gready  overvalued,  or  that  his  interest  was  merely  a  trifle. 

It  is  settled  that,  upon  valued  policies,  the  merchant  need 
only  prove  some  interest  to  take  them  out  of  the  19th  Geo.  2.; 
beoiuse  the  adverse  party  has  admitted  the  value:  and  if 
Bxnre  proofs  were  required,  the  agreed  valuation  would  signify 
Mhing.     But  if  it  should  come  out  in  proof,  that  a  man 
hd  insured  2,000/.  and  had  interest  on  board  to  the  value 
of  a  cable  only,  there  never  has  been,  and,  I  believe^  there 
nefer  will  be  a  determination,  that,  by  such  an  evasion,  the 
let  of  parliament  may  be  defeated.     There  are  many  advan- 
tages firom  allowing  valued  policies :  but  where  they  are  used 
iQerdy  as  a  cover  to  a  wager,  they  would  be  considered  as  an 
eraiion.    To  argue  that  there  can  be  no  adjustment  of  a  par- 
tial loss  upon  a  valued  pohcy,  is  directly  contrary  to  the  very 
tenns  of  the  policy  itself.     It  is  expressly  subject  to  averagej  if 
the  loss  upon  sugars  exceed  5  per  cent, ;  and  even  if  it  were 

not 
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not  subject  to  average,  the  consequence-  would  be,  tb^ 
ercrj' partial  loss  must  thereby  become  total;  but  only  ttmt 
event,  to  entitle  the  insured  to  recover,  would  not  happen, 
unless  there  was  a  total  loss.  Conitecjuently  the  plaintiff  in 
this  case  would  not  be  entitled  to  recover  at  all ;  for  there  is 
no  colour  to  say  that  this  was  a  total  loss ;  besides,  the  plain- 
tiS  have  taken  the  goods  and  sold  them. 

In  opposition  to  the  nieasnrc  the  jury  have  gone  by,  tlie 
]>lainti£&  contend,  tliiit  they  ought  to  be  paid  the  whole  value 
in  the  policy)  u|)on  one  of  two  groimds. 

ist,  Because  the  general  rule  of  estimating  should  be  the 
difference  between  the  price  the  damaged  goods  sell  for,  and 
the  prime  cost  or  value  in  the  policy.  Here  the  damaged  sdd 
at  2ol.  OS.  id.  per  hogitheat) ;  and  the  underwriter  should 
Vide  win,  make  it  np  30J.  To  this  I  answer,  that  it  is  impossible  tbit 
u^^'fi^*"  *'^°i'l^  be  the  rule:  it  would  involve  the  underwriter  in  the 
rise  or  fall  of  the  market :  it  would  subject  him,  in  some  caset, 
to  pay  vastly  more  than  the  loss;  in  others,  it  would  depriw 
the  insured  of  any  satisfaction,  though  there  was  a  loss.  Fv 
instancy  suppose  the  prime  cost  or  value  in  the  policy  joi. 
per  hogshead :  tlie  sugars  are  injured ;  the  price  of  the  best  is 
ioi.  ah<^8bead,-  the  price  of  the  damaged  is  igl.  lot.  Hie 
loss  is  about  a  fortieth,  and  the  insurer  would  be  to  pay  above 
a  third.  Suppose  they  come  to  a  rising  market,  and  tbc 
sound  sugars  sell  for  40^  a  hogshead,  and  the  damaged  for 
35^  the  lofls  is  an  eighth,  yet  the  insurer  would  be  to  p^ 
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jentlemen  of  experience  in  adjustments.  The  point  has 
eea  folly  argued  at  the  bar;  and  the  more  I  have 
Its  and  the  more  I  have  heard  upon  the  subject,  the  more 
OQTincedy  that  the  jury  did  right  to  pay  no  r^ard  to 
ircumttances. 

I  nature  of  the  contract  is,  that  the  goods  shall  come 
the  port  of  delivery ;  or,  if  they  do  not,  that  the  in- 
fill indemnify  the  plaintiff  to  the  amount  of  the  prime 
f  they  arrive^  but  lessened  in  value ;  in  order  to  indem- 
le  owner,  he  must  be  put  in  the  same  condition  in 
he  would  have  been  if  the  goods  had  arrived  free  from 
;•:  that  is,  by  pa3ring  such  proportion  or  aliquot  part  of 
ime  cost,  as  corresponds  with  the  proportion  or  aliquot 
r  the  diminution  in  value  occa^oned  by  the  damage. 

t  duty  accrues  upon  the  ship's  arrival  and  landing  her 
at  the  port  of  delivery :  the  insured  has  then  a  right  to 
id  aatkSacdon.    The  adjustment  can  never  depend  npon 

events  or  q)eculations.     How  long  is  he  to  wait  ?  a 

amonth,  or  year? 


is  ease^  the  price  rose:  but  if  the  congress  had  taken 

or  a  peace  had  been  made^  it  would  have  fisdlen.    The 

lant  did  not  insure  that  there  should  be  no  congress  or 

It  is  true  Mr.  Bourdieu  acted  upon  political  specu- 

»  and  ordered  the  sugars  to  be  kept  till  the  price  should 

C  and  upwards ;  but  no  private  scheme  or  project  of  trade 

insured  can  affect  the  insurer;  for  he  knew  nothing  of 

lie  defendant  did  not  undertake  that  the  sugars  should 

I  price  of  30/.  a  hogshead.     If  speculative  destinations 

merchant,  and  the  success  of  such  speculations  were  to 

puxledy  it  would  introduce  the  greatest  injustice  and  in- 

nlence:  the  underwriter  knows  nothing  of  them:  the 

I  here  were  given  after  the  poUcy  was  signed.     But  the 

ve  answer  is,  that  the  insurer  has  nothing  to  do  with  the 

;  and  that  the  right  of  the  insured  to  a  satis&ction  arises 

oUatdy  upon  their  being  landed  at  the  port  of  delivery. 

e  are  of  (^buoUf  that  the  plainti£b  are  not  entitled  to  See  Gold- 
the  prioei  for  which  the  damaged  sugars  were  sold,  made  ^^^^tj^^^. 

up  803. 
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up  30/.  per  hogshead :  and  it  seems  to  us  as  plain  as  any  pro-*, 
position  in  Ettclid^  that  the  rule  by  which  the  jury  have  gon^ 
is  the  right  measure. 

Le  Ctu  V.  In  a  subsequent  case,  which  will  hereafter  be  mentioned  fc^ 
&"r.  £ast.  another  purpose,  Lord  Mansfield  said,  that  the  case  of  X^ac^ 
%%  G.  3.  V.  Bucker  should  be  the  rule  in  all  similar  cases,  that  £^ 
e.14.  wherever  there  was  a  specific  description  of  casks  or  goods.* 

but  in  Lc  Crasv,  Hughes^  the  property,  which  consisted  in 
various  goods  taken  from  an  enemy,  was  valued  at  the  sum 
insured,  and  part  was  lost  by  perils  of  the  sea;  consequently 
the  same  rule  could  not  be  adopted,  on  account  of  the  nature 
of  the  thing  insured.  The  only  mode  was  to  go  into  an  ac- 
count of  the  whole  value  of  the  goods,  and  take  a  proportion 
of  that  sum,  as  the  amount  of  the  goods  lost. 

Johnson  ▼•  The  rule  by  which  a  partial  loss,  occasioned  by  sea-damage^ 
»EaM?R.  ^^  ^^  "^  ascertained,  has  lately  undergone  much  discussion; 
581*  and  a  very  able  and  elaborate  judgment  was  pronounced  on 

the  occasion  by  Mr.  Justice  Lawrence^  who  began  that  judg- 
ment by  declaring,  that  the  loss  is  to  be  estimated  by  the  rnk 
laid  down  in  Lenns  v.  Bmker^  that  the  underwriter  is  not  to 
be  subjected  to  the  fluctuation  of  the  market ;  that  the  loss,  for 
which  alone  he  is  responsible,  is  the  deterioration  of  the  com- 
modity by  sea-damage ;  and  that  he  is  not  liable  for  any  Ion 
which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  des- 
tination. The  parties  agreed  tliat  the  damage  was  to  be  aflce^ 
tained  by  considering,  whether  the  commodity  was  a  third,  ft 
fourth,  or  a  fifth  worse;  and  it  was  also  agreed,  that  tbat 
could  only  be  done  by  the  price  at  the  port  of  delivery.  Bot 
the  only  question  was,  whether  that  price  was  to  be  asce^ 
tained  by  the  net  proceeds^  or  by  the  gross  produce.  Bui  tit 
Court  held,  that  the  calculation  was  to  be  made  on  the  difference 
between  the  respective  gross  proceeds  of  the  same  goods  wken 
sound  and  when  dcmagedj  and  not  on  the  net  proceeds.  The 
main  stress  of  the  argument  in  favour  of  the  judgment  is  dii^ 
that  by  taking  the  net  proceeds  as  the  basis  of  the  calculatioD) 
instead  of  the  gross  proceeds,  it  will  happen,  that  where  eqid 
cliarges  are  to  be  paid  on  the  sound  and  damaged  commodity, 

the 
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writer  will  be  affected  by  the  fluctuation  of  the  mar- 
ii  he  ought  not  to  be.     Thus,  suppose  sound  goods^ 

all  charges,  sell  for  6oo/.  the  damaged  for  300/.  let 
yes  on  each  be  100/.,  the  difference,  after  they  are 
t  will  be  3002.  or  three-fifths.  But  let  the  goods 
I  fidlen  market  with  the  same  degree  of  deterioration, 
(Hmd  sell  for  300/.,  the  damaged  for  150/.,  and  de- 
charges  as  before,  the  net  proceeds  of  the  one  will 
the  other  50/.,  so  the  underwriter  will  in  this  case 
pay  three-fourths.  But  as  the  deterioration  is  the 
both  cases,  the  underwriter  should  pay  the  same, 

be  the  state  of  the  market,  which  he  will  do  if  the 
duce  be  taken,  namely,  half  the  valued  or  invoice 
Inother  consequence  of  taking  the  net  produce  will 

the  underwriter  will  be  made  responsible  for  a  loss 
ng  firom  the  deterioration  of  the  commodity  by  sea 
bat  for  that  loss  which  the  assured  suffers  fipom  being 
pay  the  same  charges  on  the  sound  and  damaged 
i^.  This  will  be  illustrated  by  the  case  put  of  two 
riving  with  the  same  commodity  equally  damaged; 
ig  subject  to  duties  and  charges,  and  the  other  to 
1^  d^ee  of  deterioration  being  the  sam^  the  undcr- 
hould  pay  alike  m  both  cases.  Suppose  then  the 
to  be  deteriorated  one  half,  and  the  demand  and  the 
the  market  the  same,  and  that  the  goods,  if  sound, 
sU  for  1000/.,  but  being  damaged,  for  500/.,  and  the 
to  be  200/.  On  those  goods,  where  no  charges  are 
aid,  the  insurer  will  have  to  pay  one-hal^  or  50/. 
The  goods,  where  charges  are  to  be  paid,  being 
good  with  the  other,  will  sell  for  the  same  sum,  and 
K>/.  are  deducted  for  charges,  will  in  one  case  leave  a 
luce  of  800/.,  in  the  other  of  300/. ;  and  thus,  if  the 
Iter  were  to  pay  according  to  this  calculation,  lie 
>ay  five-eighths  instead  of  four-eighths,  or  one-half; 
ause  the  one  cargo  has  suffered  more  than  thp  other 
eSf  for  the  supposition  is  that  the  sea-damage  is  the 

both ;  but  from  commodities  of  unequal  value  being 
d  to  equal  duties  and  charges,  {a) 

Boe  is  not  allowed  to  give  the  whole  of  the  learned  Judged  urgu- 
lerefore  the  reader  is  referred  to  the  Report. 

Ill 
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« 

Usher  v.  In  a  very  late  case  it  was  argued,  that  the  rule  in  Lewis  t^, 

^°E»u6?Q   ^^^^  ^*^  ^^^  *PP^y  ^^  ^P^'^  policies;  but  the  Court  hek^ 
that  the  rule  for  estimating  any  loss  of  goods  insured  by  a.^ 
open  policy,  is  to  take  the  invoice  price  at*the  port  of  loading 
together  with  the  premium  of  insurance  and  commission,  um 
the  basis  of  the  calculation  of  the  value  of  the  goods :  and  the 
rule  for  estimating  a  partial  loss  in  the  like  case  is  the  same  ai 
upon  a  valued  policy,  by  taking  the  proportional  difference 
between  the  selling  price  of  the  sound  and  that  of  the  damagsd 
goods  at  the  port  of  delivery,  and  applying  that  proportion 
with  reference  to  such  estimated  value  at  the  loading  port  to 
the  damaged  portion  of  the  goods. 

Since  the  19th  of  Geo.  2.  the  constant  usage  has  been  to  let 
the  valuation  fixed  in  the  policy  remain,  in  case  of  a  total  looy 
unless  the  defendant  can  shew  that  the  plaintiff  had  a  cdoor- 
able  interest  only,  or  that  he  has  greatly  over-valued  the  goods: 
but  a  partial  loss  opens  the  policy.  This  custom^  said  Ziord 
Mansfiddj  was  introduced  by  Lord  Chief  Justice  Lee^  ins 
M.S1O.1.  case  of  ErcamusY.  Banks:  and  in  another  case  of  Smithr. 
Flexnmff  which  happened  about  the  same  period,  the  same 
rule  of  decision  was  adopted,  (a) 


%  Mig.  ia8.      By  the  ordinances  of  Hamburgh  it  is  declared,  that  in 

of  a  damage  to  goods,  the  assured  is  not  to  open  the  damaged 
goods,  but  in  the  presence  of  the  assurers  or  their  d^utia; 

(a)  la  a  case  upon  an  insurance  on  a  ship  from  Liverpool  to  the  cosst  of 
Africa,  valued  al  6000/.  it  was  admitted  that  the  valuation  was  fair  wheo 
the  ship  sailed,  but  at  the  time  of  the  loss  had  become  greatly  diminished 
by  consumption  of  stores  and  provisions.  But  the  Court  were  unanimomlf 
of  opinion  that  the  rule  mentioned  in  the  text  must  be  alnded  by,  wfatfe 
there  is  no  fraud.    Shaw  v.  FeUon,  %  EoiVt  Rep,  Z09. 

Where  a  party  had  insured  his  ship  with  the  London  Assurance  Com- 
pany for  6ooo/.»  valuing  it  at  8ooo/.»  and  by  the  policy  in  question  vslued 
it  at  6ooo^»  but  only  600/.  were  subscribed,  Lord  EUevAorough  wu  of 
opinion,  that  on  such  a  valued  policy  it  was  no  defence  to  prove  thst  die 
assured  had  received  the  whole  amount  of  the  valuation  in  thit  policy  fioB 
the  underwriters  on  another,  if  the  subject  matter  insured  be  proved  to  ke 
of  a  value  equal  to  the  sum  received,  and  that  sought  to  be  reoovend. 
Thus  the  plaintiff  has  only  received  6000/. ;  he  has  therefore  an  interest  of 
iooo/.  to  which  he  may  apply  this  policy.  But  as  only  600^  have  beea  nb*  ' 
scribed  upon  it»  wi^en  he  recovers  that  sum,  he  will  still  be  a  loser  of  1400^ 
by  the  to^  loss  of  the  vessel.    Bou^fieUtj,  Barnes,  4  Gimp6.  »a8. 

but 


i 


■r        f0 


le  voyage.    The  parties  may,  however,  inaift  upon 
lit* 

B  proper  here  to  remark,  that  some  goods  are  of  a  Ordintncet 
nature ;  and  therefore,  when  they  are  damaged  by  ^J^J^*^^ 
il  and  inherent  principle  of  corruption  in  them-  »nd  Ham- 
imderwritens,  by  the  ordinances  of  most  countries,    ""^  * 
be  dischargeid.     The  underwriters  of  London  have^  vide  Ap« 
express  words,  inserted  in  their  policy,  declared,  Pf"^''> 
ill  not  be  answerable  for  any  partial  loss  happening 
shf  salt,  fruil,  flour,  and  seed,  unless  it  arise  by 
sneral  average,  or  in  consequence  of  the  ship  being 
This  clause  was  introduced  by  the  underwriters, 
the  vexation  of  trifling  demands,  which  must  have 
very  voyage,  on  account  of  the  very  perishable  na- 
•e  commodities  which  we  have  just  had  occasion  to 
This  form  was  formerly  used  by  the  two  in- 
npanies,  as  well  as  by  the  private  insurers,  till  the 
.  when  a  ship  having  been  stranded,  and  got  off 
insured  recovered  a  small  partial  loss  agafaist  the 
sarance  Company;  since  which  period  the  com*  Cantiiionv. 
5  left  out  the  words  «  or  the  s/iip  be  strandedy''  and  Af^J^^ctm- 
ily  liable  in  cases  of  a  general  average;  but  the  old  p^ny, cited 
I  reCamed  by  private  msurera.  i^^3. 

uive  not  been  many  cases  in  the  common  law  of  poJ»«>n  X* 

t  •  /  1  1  » .  T  Bolton,  sit» 

pon  the  meanmg  ot  the  word  stranding.     In  a  case  tings  after 
%  Lord  Kenym  told  the  jury,  that  ships  running  on  East.  1799, 
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MicdougflU       ]But  it  is  not  every  touching  or  striking  upon  a  fixed  bodjr  ^ 
£xclunge^    the  sea  or  river  that  will  constitute  a  stranding.  Thus  Lord  M 
^^^•ac^     lenborough  held,  that  in  order  to  establish  a  stranding^  thesi^ 
X  Suijde,'     must  be  stationary ;  for  that  merely  striking  on  a  rock,  and 
4^Ci»Db      x^maining  there  a  short  time,  (as  in  the  case  then  at  the  bar,    i 
283.  about  atninnte  and  a  half,)  and  then  passing  on,  though  die 

vessel  may  have  received  some  injury,  is  not  a  stranding. 
Lord  EttenbarougVs  language  is  important.  Bx  vi  temdnij 
stranding  means  lying  on  the  shore,  or  something  analogou 
to  that.  To  use  a  vulgar  phrase,  which  has  been  applied  to 
this  aiibject,  if  it  is  touch  and  go  with  the  ship,  there  is  no  strsod- 
ing.  It  cannot  be  enough  that  the  ship  lay  for  a  few  mo-  ii 
xnents  on  her  beam  ends.  Every  striking  must  necessaiiij  ]h 
produce  a  retardation  of  the  ship's  motion.  If  by  the  force  of  k 
the-  elements  she  is  run  a-ground,  and  becomes  stationary,  it  ii 
IS  immaterial  whether  this  be  on  piles,  on  the  muddy  bank  of  ^ 
a  river,  or  on  rocks  on  the  sea  shore :  but  a  mere  strilAng  t| 
will  not  do,  *mherer>er  that  may  happen.  I  cannot  look  to  die  )m 
consequences  without  considering  the  causa  causans.  ThcK  >| 
has  been  a  curiosity  in  the  cases  about  stranding  not  credit-  is 
able  to  the  law.  A  little  common  sense  may  dispose  of  them 
more  satis&ctorily*  | 

In  another  case  in  the  King's  Bench,  the  question  of  strand*  ^ 

s'^G'l'       ing  was  much  considered.     By  the  52  6.3.  ch.39.  thege  \ 

ncral  pilot  act,  the  captain  of  every  ship  is  obliged  to  take  % 

licensed  pilots,  where  they  can  be  had,  under  a  penalty*    But  ^ 

sect.  30.  provides  that  no  owner  or  master  of  any  ship  shall  bt  ^ 

answerable  for  any  loss,  nor  prevented  from  recovering  tqm  j 

any  insurance^  by  reason  of  any  neglect,  default,  &c  of  ssaf  *_ 

pilot  taken  on  board  under  any  of  the  provisions  of  that  act   } 

Thus  where  a  ship,  under  the  conduct  of  a  pilot,  in  bar  I 

course  up  the  river  to  Liverpool^  was,  against  the  advice  of  r 

the  master,  &stened  at  the  pier  of  the  dock  basin  by  a  iqpf  ^ 

to'  the  shore,  left  there,  and  she  took  the  ground^  and  idM  J 

the  tide  left  her  she  fell  over,  by  which  seed  (the  subject4Mif 

ter  insured)  was  damaged :  the  Court  held  this  to  be  a  atrvid* 

SeeThomp-  ing,  it  not  being  essential  to  constitute  a  stranding  that  it  If. 

^^*       ~  the  consequence  of  storms,  it  being  a  sea  peril,  and  immediiieir ' 

s  Taunt,      occasioned  by  sea  water  upon  the  strand.  .^ 

as7. 

Aod 
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die  Court  hdd,  that  though  this  pilot  was  appointed 
.  local  lAverpooi  act  of  37  6. 3.  c.  78.,  yet  the  general 
t  above  referred  to  expressly  refers  to  pilots  duly  ap^ 
wkhin  particular  districts.  This  man  was  regularly 
fid;*  and  s.  30.  of  the  general  act  decides,  that  themis- 
:  of  such  an  one  shall  not  prevent  the  assured  from 
ing  upon  any  insurance. 

I  diis  dause  in  the  policy  there  have  been  several  de- 
tkms,  in  all  of  which  it  has  been  uniformly  held,  that 
erwriters  can  in  no  case  be  answerable  for  a  partial 
Dch  commodities  unless  the  ship  be  stranded :  and  that 
of  such  commodities  shall  be  deemed  a  total  one,  but 
dote  destruction  of  the  thing  insured :  for  that  while  it 
lily  remains,  though  perhaps  wholly  unfit  for  us^  no 
happened  within  the  meaning  of  this  memorandum* 
alio  be  proper  to  premise  that  com  is  a  general  term,  yuam  ▼. 
ludes  many  particulars;  peas  and  beans,  and  malt,  ^"^y* 
3en  held  to  come  within  the  meaning  of  the  word,  iaoo^*. 
rioe  has  lately  been  held  not  to  be  so  considered.  sltt  ^^ Vd 

KenyoD, 

D  the  Court  of  Common  Pleas  Mr.  Justice  Wilson  was  ^!'g."^t5 
3n,  that  the  term  salt  used  in  the  memorandum  did  v.  Bour- 
ode  salt-petre.  a  n^'  Rep. 

313.  Journu 

Btion  upon  a  policy  of  insurance  was  brought  for  the  sitt.  after 
r  of  56/.  195.  8d.  per  cenL^  being  the  damage  received  Ea^Term, 
ego  of  wheat  on  board  the  Boscawen^  insured  at  and  wuson  r. 
ancaster  to  Botterdam.    The  wheat  was  valued  by  J^^^^^ 
*dX  at  305.  per  quarter.     The  policy  was  in  the  ordi-  155^ 
m,  with  the  usual  clause  at  the  bottom,  that  com,  fish. 
Cm  should  be  warranted  free  from  average,  unless  ge- 
ir  the  ship  be  stranded.     The  defendant  underwrote 
cy  for  100/.    The  defendant  having  pleaded  the  ge- 
u^  the  cause  came  on  to  be  tried ;  and  a  special  case 
arved  for  the  opinion  of  the  Court,  stating,  that  after 
*%  d^Murture  from  Lancaster ^  and  before  her  arrival  at 
nn,  she  met  with  a  violent  storm :  that  she  was,  by 
iQf^  the  force  of  winds  and  stormy  weather,  obliged 
^way,  and  leave  her  cable  and  anchor,  for  the  safety 
lip  and  cargo:  that  she  was  also  greatly  damaged,  and 

M  2  obUged 
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obliged  to  run  to  the  fint  port  to  refil:  that  tlus  aqp^noeof 
refitting  the  ship  amounted  to  38/.  151.  per  ceni^  which  tk 
defendant  in  this  ease  had  paid,  being  a  gemecai  average.  Tbs 
cUse  then  states,  that  the  hatches  were  not  opened  at  Liverpul 
(the  place  where  she  had  gone  to  repair) ;  but  the  ship^  bdog 
refitted,  proceeded  on  her  voyage,  and  arrived  at  RotierdoMf 
where  her  cargo  of  wheat  was  landed :  that  upcm  her  unlotd- 
ing  it,  it  appeared  that  it  had  received  partial  damage  by  ths 
said  storm  to  the  amount  of  56/.  195.  8^.  per  cent. 

The  single  question  was,  upon  the  true  constructioB  tfid 
meaning  of  the  words,  ^^Jreejrom  averagej  unless  general^  0 
^<  the  ship  be  stranded^**  whether  the  plaintiff,  as  there  had 
been  a  general  average,  could  under  the  circumstances  r^ 
cover  in  this  action  (or  the  damage  of  56/.  195.  ^d.percfni» 
partial  average^  though  the  ship  had  not  been  stranded. 
After  ,two  arguments,  the  Court  gave  judgment  for  the  de- 
fendant. 

Lord  Mang/leld.  —  **  Policies  of  insurance,  according  to  dieir 
present  form,  arc  very  irregular  and  confused :  an  ambignitj 
arises  in  them  from  using  the  same  words  in  different  sensei;  1 
particularly,  in  the  use  of  the  word*  average.     It  is  used  l»  ' 
signify  a  contribution  to  a  general  loss  :  and  it  is  also  used  ti  i 
signify  a  particular  partial  loss.     But  whether  it  be  conaderei  i 
in  one^  or  other  of  these  senses,  it  will  not  avail  the  phuntiA  ' 
in  diis  case.     For  if  it  here  signify  a  contrikuiion,  the  insortf  ' 
is  to  be  free  from  contribution,  unless  the  contribution  be  g^  ^ 
neral.     If  it  signify  loss^  then  plainly  it  is  warranted  free  from 
all  particular  loss.     The  insurer  is  liable  to  all  losses  arisiaf  1 
from  the  ship  being  stranded ;  and  in  all  cases,  where  there  ii  \ 
a  general  average :  but  all  other  partial  losses  are  excluded  hf  .1 
the  express  terms  of  the  policy. 


r    » 


i 

The  word  ^  unless**  means  the  same  as  *•  except  ;•  ibI  i 
never  can  be  construed  as  a  condition,  in  the  sense  that  lit  i: 
counsel  lor  the  plaintiffs  would  put  upon  the  word  '*  oondf*  ^ 
tion,**  nimiely,  to  be  free  from  partial  loss,  unless  in  tiw  ' 
even^  viz.  a  general  average,  or  the  stranding  of  the  sh^?  |J 
but  if  either  of  those  events  did  happen,  then  to  be  liable  ft  i 
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m  drerage.  The  words  ^^  free  from  average  unless  ge- 
'  cii  never  mean  to  leave  the  insurer  liable  to  any  par- 
'  damage.  It  is  clear  then  that  the  plaintiff  ought  nol 
iver ;  and  that  judgment  ought  to  be  given  for  the  de- 

ttMtion  has  arisen  upoq  the  construction  of  the  memo^  Cocking  t. 
!!•     It  was  an  action  brought  upon  a  policy  of  insur-  ^^"^'o^/^' 
)  recover  against  the  underwriters  for  a  Mai  loss  of  the  vide  anta^ 
upon  a  voyage  at  and  from  St.  JohrCs  Newfoundland ,  to  ^'  *^* 
It  of  disdiarge  in  Portugal,     The  jury  found  a  verdict 
!  plaintifi^  subject  to  the  opinion  of  the  Court  tipon  a 


e  states,  that  the  ship  sailed  from  N^fbimdland 
ad  of  December  1783,  with  a  cargo  of  fish;  that  on 
di  they  hove  overboard  40  quintals  for  the  general  pre- 
OB  c^  the  ship  and  cargo :  that  on  the  20th,  they  threw 
6  quintals  more  for  the  same  purpose.  The  ship  had 
liiig  bad  weather,  till  her  arrival  at  LiAon^  oti  the  loth 
tuay  1784,  when  a  survey  was  had  at  the  request  of  the 
ly  who  was  also  the  oonsignee  of  the  goods,  by  the 
of  Health';  and  it  appeared  to  them,  and  so  the  &ct 
Aflt  the  cargo  was  rendered  of  no  value  through  the 
Rs  of  the  sea.  The  ship  did  not  proceed  from  IA%hon 
htr  destined  voyage.  TIfb  defendant  has  paid  into 
the  amount  of  the  partial  loss  sustained  by  the  ship, 
la  the  generd  average  upon  the  cargo,  (a) 

Cl  Manf/teUL  —  <<  Most  litigations  arise  from  improper 
oits  cf  cases,  and  ftcm  not  properly  defining  terms. 
laiiae  ralative  to  finit  and  fish,  is  now  a  very  old  one  in 
t  of  insotance.  The  insurer  undertakes  for  all  losses, 
;  particular  dioiage^  unless  the  ship  be  stranded :  he 
m  against  a  total  loss.  What  is  a  total  loss?  The  total 
'  flie  thing  hosured  is  the  absolute  destruction  of  It,  by 
«di  of  the  ship.  The  fish  may  all  come  to  port ;  though, 

luare  bad!  an  opportunity  lately  of  stadiig  the  fiicts  of  this  case  eoN 
rom  the  pi^>er4>ook  of  one  of  the  learned  judgss  who  decided  it. 
obscnraddns  at  the  end  of  the  case. 

K  3  from. 
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from  the  nature  of  the  commodity,  it  may  be  damaged^' 
may  be  stinking :  still  as  the  commodity  specificaJkf  ranaau 
tlie  underwriter  is  discharged." 

The  other  judges  concurred,  Mr.  Justice  Buller  obsenriog 
that  from  the  first  introduction  of  the  clause  in  the  year  1749s 
till  the  present  time,  the  underwriter  never  has  been  bdd 
answerable  for  total  losses,  but  in  cases  where  there  has  btti 
a  total  loss  of  the  commodity. 

The  case  of  Cocking  v.  Fraser  has  had  many  observatiooi 
made  upon  it,  and  it  has  been  supposed  by  very  able  joc^ 
to  have  gone  too  fiur.  Lord  Keiiyoriy  in  the  case  c^  BurneU  1 
Kensington,  {post.  1 89.)  said,  *^  that  he  could  not  subscribe  ti 
the  dictum  of  Lord  Mansfield,  in  Cocking  v.  Fraser,  that! 
the  commodity  specifically  remain,  the  underwriter  is  ik 
charged."  And  Lord  Alvanley,  in  delivering  his  opinioB  i 
Dyson  v.  Bxmcrofi,  {post.  183.)  supposes  himself  at  liberty  t 
consider  the  case  of  Cocking  v.  Fraser  as  something  less  stma 
than  it  appears  to  be,  in  consequence  of  what  fell  from  Lev 
Kervyon.  But  with  the  greatest  possible  deference  to  boli 
these  very  learned  judges ;  there  is  nothing  objectionable  i 
the  doctrine  laid  down  in  Cocking  v.  Fraser,  if  the  circna 
stances  of  that  case,  and  to  which  circumstances  alone  LoB 
Mansfield's  doctrine  is  applicable,  are  considered.  In  A 
case  of  Cocking  v.  Fraser  there  was  no  stranding,  as  in  Bv 
nett  V.  Kensington ;  there  was  no  disability  in  the  ship  to  pio 
ceed  to  her  destination,  as  in  Dyson  v.  Rotaxnrqft,  wfaid 
therefore,  created  a  total  loss  of  the  voyage.  In  Cock^%^ 
Fraser  it  is  most  evident,  nothing  being  stated  to  the  gob 
trary,  that  the  reason  why  tlie  ship  did  not  proceed  to  kfl 
port  of  destination  was  because  the  cargo  was  of  no  tM 
through  perils  of  the  sea ;  this,  therefore,  was  a  vokaitfl| 
and  not  a  compulsory  abandonment  of  the  further  pnwfli 
tion  of  the  voyage,  which  will  not,  therefore,  warrant  4 
abandonment  as  for  a  total  loss,  nor  could  the  assured  reool^ 
as  for  partial  loss,  because  the  cargo  was  one  enumeraledll 
ManfuOl,  the  policy.  Mr.  Serjeant  Marshall,  in  his  Treatise  on  ih 
'  Law  of  Insurance,  has  made  this  clear,  for  he  has  mA 
**  therefore  the  ship  did  not  proceed  to  Figara.*^  Skui 
published  the  fifth  edition  of  this  work,  I  have  been  &voiiit 

16  \ 


1  the  abstract,  or  as  a  general  proposition  without 

0  the  particular  circumstances  of  the  case  then  in 
'   Looking  at  the  case  of  Cocking  v.  Fraser^  in  this 

1  Manffidd*^  doctrine  is  no  more  than  this :  ^^  If  the 
dity  (being  one  of  the  enumerated  cargoes)  spe- 
'  remain,  though  it  may  be  so  damaged  as  to  render 
hat  account,  the  subject  of  total  loss,  if  it  had  not 
duded  in  the  memorandum,  the  underwriter  is  dis- 
1,  because  there  has  neither  been  a  stranding,  nor 
▼oyage  of  the  ship  been  put  an  end  to  by  any  of  the 
nentioned  in  the  policy^  but  because  the  assured  did 
n^  on  account  of  the  state  of  the  cargo^  to  proceed 
jort  of  destination."  The  wisdom  of  such  a  decision 
Dt,  for  otherwise  it  would  be  a  constant  temptation 
nred,  whenever  a  cargo  of  this  description  was  not 
reach  the  port  of  destination  in  a  sound  state,  by 
3tice  of  abandonment,  to  throw  a  loss  upon  the 
;ers,  by  voluntarily  giving  up  the  further  prosecution 
]fage^  to  which  they  are  not  liable  by  the  terms  of 
»randum« 

li  grounds  as  these,  I  conceive,  it  was  that  the  case  Dyson  and 
r.  Baacrqft  was  decided. '  It  was  an  action  on  a  policy  Rowooft, 
on  board  the  ship  Tetrtar^  at  and  from  Cadiz  to  3  Bo6.ft 

Willi      At  A 

with  the  usual  memorandum.  The  plaintiiis  were 
1  in  the  fruit.  The  Tartar  sailed  upon  the  voyage 
itii  the  fruit  on  board :  but  having  met  with  tern- 
weather  and  contrary  winds,  was  forced  to  put  into 
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also  ttws  so  fiuck  damaged  in  the  course  of  the  wyage^  as 
unable  to  poceed  upon  the  voyage^  and  was  necessaribf  s^a. 
On  this  special  case,  the  question  came  before  the  Court. 

Lord  JlvatUey.  — •  *^  If  I  understand  the  policy,  as  testndoed 
by  th^  memorandum^  the  underwriter  agrees,  that  all  com- 
modities shall  arrive  safe  at  the  port  of  destination,  notwith- 
standing the  perils  insured  against ;  but  that  he  will  not  be 
liable  to  pay  for  any  partial  loss  on  fish,  or  the  other  articles 
contained  in  the  memorandum,  because  those  commodities 
being  liable  to  deterioration,  from  many  circumstances  inde- 
pendent of  the  peril  insured  against,  he  would  continually  txl 
harassed  with  claims  for  partial  loss  alleged  to  have  arisen  from 
the  perils  mentioned  in  the  policy.     Unless,  therefore,  the 
consequence  of  the  damage  sustained  be  the  total  loss  of  tlie 
commodity,  the  underwriter  does  not  agree  to  be  answerdbk; 
but  if  the  commodity  be  totally  lost  to  die  assured,  he  under- 
takes to  pay.    If  this  be  not  the  meaning  of  the  memorandum^ 
it  is  badly  expressed;  and  the  underwriters  would  have  done 
better  if  they  had  said,  that  they  would  not  be  answerable 
unless  the  commodities  enumerated  actually  went  to  the  \xKf% 
iaau     The  question  is.  What  is  a  total  loss?   I  admit  that 
the  circumstances  of  cases  like  the  present  are  generally  siu^ 
picious.     If  the  voyage  be  protracted,  deterioration  neoes^ 
sarily  takes  place ;  and  it  becomes  the  interest  of  the  a^tiiik 
and  mariners  to  turn  the  injury  into  a  total  loss.      But  this  ii 
a  matter  for  the  consideration  of  a  jury.     We  ought,  indeed^ 
to  look  at  the  case  with  some  ^suspicion,  where  there  is  ao 
much  temptation  to  throw  the  cargo  overboard^     But  here  it 
is  found  that  the  necessity  of  so  doing  arose  from  sea-witer 
shipped  during  the  course  of  the  voyage ;  and  that  the  com- 
modity was  in  Huch  a  states  that  it  could  not  be  suffered  to  re^ 
main  on  board  consistently  with  the  health  of  the  crew.    la 
consequence  of  this  necessity,  therefore,  the  commodity  wif 
annihUated,  by  being  thrown  overboard.     Had  it  not  been  sO 
annihilated  it  would  have  been  annihilated  by  putre&ctioD* 
and  is  it  not  as  much  lost  to  the  assured,  by  being  throws 
overboard,  as  if  the  captain  had  waited  until  it  had  arrived  it 
complete  putrefiu^on  ?  The  case  of  Cocking  y.  Fraser  was  tbs 
only  tiling  which  raised  any  doubt  in  my  mind,  and  it  is  oe^ 

15  tainly 
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ily  a  very  strong  case.  But  the  authority  of  that  case  ir 
ch  shaken  by  the  observation  of  Lord  Kem^on  upon  it,  in 
'neU  V.  Kensington.  I  suspect  that  the  words  "  of  no 
mtf**  applied  to  the  cargo  in  the  case  of  Cocking  v.  Frascr^ 
aomewbat  too  large,  and  that  the  fact  was,  not  that  the 
|o  was  in  such  a  situation  as  to  make  it  impossible  to  pre** 
re  it,  but  that  it  was  so  much  damaged  as  to  be  no  longer 
lable  to  the  owners,  because  it  was  not  worth  carrying 
he  port  of  destination.  Lord  Kenyan^  speaking  of  Cocking 
fjrmser,  says,  that  he  cannot  subscribe  to  the  opinion  there 
ebf  that  ^<  if  the  commodity  specifically  remain,  the  undeN 
viiter  is  discharged."  I  think  myself,  therefore,  at  liberty 
eonrider  the  case  of  Cocking  v.  FraseVy  as  something  less 
Mig  than  it  appears  to  be.  The  question  then  is.  Whether 
(loss,  which  has  happened,  be  not  as  much  a  total  loss  as  if 
( waves  had  carried  the  cargo  overboard,  or,  as  if  it  had 
il  directly  prevented  from  arriving  at  the  port  of  destina- 
I,  by  some  of  the  perils  insured  against  ?  I  never  have  un- 
nlood  that  the  underwriters  insure  fish  against  no  perils, 
ich  do  not  end  in  a  total  annihilation  of  the  commodity. 
lien  the  loss  arises  from  capture  the  commodity  remains 
etiateDce  in  the  hands  of  the  enemy ;  and  yet  this  loss  is 
much  within  the  policy  as  a  loss  arising  from  the  wreck  of 
lit&p.  I  must  now  take  it,  that  the  circumstances,  under 
lieh  the  cargo  in  this  case  stood,  were  such  that  sea-damage 
d  so  operated  as  to  make  it  impossible  for  the  captaui  to 
qp  it  any  longer  on  board.  Wliether  the  cause  of  the  loss 
fe  direct  or  indirect,  it  produced  a  total  annihilation  of  the 
IDttiodJty."  The  other  judges  concurred,  and  there  was 
IgtneQt  for  the  plaintifis. 

Nor  is  the  substance  of  Lord  MansfieUC%  doctrine,  in  Cock^ 
\  V.  Frfuefj  very  different  firom  what  fell  from  Lord  Kenyon 
llNf  IbDowtDg  case : 

M*Andrews 

For  in  an  insurance  on  fruit  firom  Lisbon  to  Londofi^  it  ap-  sit^^g,^at" 
mtlhat  the  ship  was  captured,  and  re-captured,  brought  g.h.  after 
ib  Partsmautk^  and  afterwards  arrived  at  Zoiwfon  .•  but  the  ^*^^-'793- 
fjc^  by  the  capture,    re*capture,   and  consequent  length 
the  voyage,  had  sustained  a  damage  o(  Sol.  per  cent.    The 

assured, 
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assured,  however,  never  heard  of  the  capture  till  the  ship 
safe  at  Pm^smouthj  and  then  he  offered  to  abandon. 

Lord  Kenyon. —  <^  As  there  has  been  no  stranding^  tkjdv 
cannot  be  a.  recovery  for  a  partial  loss.     The  question  theim  ^ 
Whether  the  assured  can  recover  for  a  total  loss  ?  Had  tie 
plaintiff  heard  of  the  capture  only,  he  might  have  abandonerf: 
but  he  hears  nothing  of  the  accident  till  the  ship  is  in  safef. 
The  cargo  arrives  at  the  port  of  destination  ;   and  though  it 
is  good  for  very  little,  yet  it  has  invariably  been  hdd  that  the 
voyage  must  either  be  lost,  or  the  cargo,  if  it  be  one  of  those 
mentioned  in  the  memorandum,  must  be  wholly  and  actually 
destroyed  to  entitle  the  assured  to  recover."     The  plaintiffwas 
nonsuited. 

AndenoD  ▼.      And  in  another  case,  where  the  right  to  abandon  a  csxfp 
^ch^ur   ^^  ^^"^  under  proper  circumstances  was  admitted,  still  thit 
Company,     abandonment  must  be  made  in  a  reasonable  time,  while  the 
•  7      •  38.    Yo^  continues  total  in  its  nature.     But  the  assured  must  noty 
instead  of  abandoning,    take  to  the  cargo  nearly  daring  s 
month,  and  work  it  as  upon  his  own  account,  never  electlDg 
to  abandon  till  the  whole  cargo  is  nearly  taken  out,  and  till  he 
finds  it  will  not  answer  to  keep  it.     This  was  a  case  of  strand- 
ing; but  the  underwriters  in  this  company  are  only  liable  in 
case  of  total  losses,  or  where  the  average  is  general^  leaving 
out  the  clause  respecting  a  stranding  of  the  ship,  (a) 

(a)  Where  underwriters  on  goods  exempt  themselves  from  particolfr 
average,  where  the  ship  was  wrecked,  the  goods  brought  on  shore,  lo  da- 
maged, as  to  become  unprofitable,  an  abandonment  could  not  turn  lU^ 
into  a  total  loss,  as  the  thing  existed.  Thomson  v.  Royal  Exclumge  Jbtff* 
Co.  1 6  Eatt^  a  14. 

Insurance  upon  rice  free  of  particular  average,  from  Charle$tonm  to 
Liverpool ;  the  ship  arrived  at  lAoerpool;  but  before  she  came  to  her  1BOO^ 
ings,  she  ran  aground,  and  was  wrecked,  and  the  uhcle  caigo  gnadlf 
damaged,  taken  out  in  craft,  carried  to  the  consignees  at  lAnerpoU^  ^ 
sold,  and  produced  little  more  than  freight  and  salvage;  but  the  riaSi 
not  produce  sufficient  to  pay  the  freight.  The  Court  were  of  opinioD  tliii 
was  a  case  of  partieular  average  only,  and  therefore  the  underwriter  ^ 
exempted  by  the  warranty.  Glennie  v.  T/te London  Assur.  Camp, %M»i^ 
371.  Davyy.  Milford,  15  Eoft^  559.,  was  referred  to  as  an  authority^ 
this  decision. 

The 


I 
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The  effect  of  the  memorandum  has  been  also  m^ently  Nesbjttv. 
iscossed  by  the  whole  Court,  in  an  action  on  a  policy  on  4TermRflipl 
Jkeat  and  coals,  the  declaration  stating  the  loss  to  hehy  de^  7^3* 
miion.     It  appeared  in  evidence  that  the  ship  was  forced  by 
Teas  of  weather  into  Elly  harbour  in  Ireland,  and  there 
wppenmg  to  be  a  great  scarcity  of  com  there  at  that  time, 
le  people  came  on  board  the  ship  in  a  tumultuous  manner, 
Ksk  the  government  of  her  from  the  captain  and  crew,  and 
sighed  her  anchor,  by  which  she  drove  upon  a  reef  of  rocks, 
here  she  was  stranded,  and  they  would  not  leave  her  till 
kiey  had  compelled  the  captain  to  sell  all  the  com  (except 
boat  lo  tons)  at  a  certain  rate.     The  lo  tons  were  lost  in 
Donsequence  of  the  stranding,  by  which  it  was  damaged,  and 
dUiged  to  be  thrown  overboard.     The  ship  afterwards  ar- 
lived  with  the  rest  of  the  cargo  at  the  place  of  destination. 
A  Terdict  was  found  as  for  a  total  loss.     A  motion  was  made 
far  a  new  trial.     There  were  other  points  in  the  cause,  one 
of  which  has  been  already  considered.     As  to  this  upon  the  See  anro, 
memorandum,  p-i»4» 

Lord  Ketyon  said  -—  *^  This  being  a  policy  upon  com,  the 
memorandum  states  that  the  underwriter  will  not  be  liable  for 
any  average,  unless  general,  or  the  ship  be  stranded.  And  I 
im  of  opinion  that  this  is  not  a  general  average ;  because  the 
viiole  adventure  was  never  in  jeopardy.  There  is  no  pre- 
tence to  say  that  the  persons,  who  took  the  corn,  intended 
any  injury  to  the  ship  or  any  other  part  of  the  cargo  but  the 
com,  which  they  wanted  in  order  to  prevent  their  suffering 
is  a  time  of  scarcity.  Therefore  the  plaintiffs  could  never 
liive  called  on  the  rest  of  the  owners  to  contribute  their  pro- 
portion, as  upon  a  general  average.  On  the  meaning  of  the 
memorandum  I  have  no  doubt.  The  articles  there  enumerated 
neof  a  perishable  nature:  as  it  might  be  difHcult  to  ascer- 
laia  whether  their  being  damaged  arose  from  any  accident,  or 
fiom  the  nature  of  the  articles  themselves,  this  memorandum 
11  inserted  in  all  policies,  to  prevent  disputes;  and  by  it  the 
underwriters  expressly  provide  they  will  not  pay  any  average 
Qlless  general,  or  the  ship  be  stranded.  When  a  ship  is 
itranded,  then  the  underwriters  agree  to  ascribe  the  loss  to 
the  stranding,  as  being  the  most  probable  occasion  of  the 
damage^   though  that  fact  cannot    always  be  ascertained. 

Therefore 
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Therefore  here  all  the  damage  done  to  the  cargo  thrown  ove^ 
board  may  be  ascribed  to  the  stranding;  but  the  objection  & 
that  the  declaration  impntes  the  loss  to  another  cause/' 

Mn  Justice  Butter,  —  "  With  respect  to  the  objection,  that 
this  does  not  fall  within  the  reason  of  the  memorandum,  ih&e 
are  only  two  instances,  in  which  the  owner  may  recorerw 
average  loss  on  the  articles  Uiere  enumerated;  either  wbei^ 
the  average  is  general,  dr  where  the  loss  arises  from  the 
stranding  of  the  vessel.     Now  this  cannot  be  said  to  be  a  ge- 
neral average,  for  the  reasons  already  given.     And  as  to  the 
other  instance  of  stranding,  the  plaintiffs  are  entitled  to  re- 
cover for  any  loss  occasioned  to  the  cargo  in  consequence  of 
the  stranding,  provided  it  be  a  direct  and  immediate  cotise* 
quence  of  stranding :  but  they  cannot  recover  for  that  whidi 
Was  taken  by  the  mob ;  for  that  was  not  the  consequence  of  the 
stranding,  but  on  the  contrar}',  the  stranding  was  occasioned 
by  the  mob  coming  on  board  for  the  corn^     The  rioters  took 
possession  of  the  ship  in  order  to  get  at  the  cargo;  but  this 
loss  cannot  be  ascribed  to  the  stranding.     Suppose  the  mob 
had  taken  out  loo  quarters  of  corn  before  the  ship  had  been 
stranded,  and  had  used  no  threat  to  destroy  the  whde^  if  it 
were  not  delivered  to  them,  it  is  clear  that  the  underwriters 
would  not  be  liable.     Then  the  fact  of  their  taking  the  con 
after  she  was  stranded  is  as  much  unconnected  with  that  cir- 
cumstance as  if  it  had  been  before.     Butuhe  loss  which  hap* 
pened  to  that  part  of  the  c^go  which  was  thrown  overboard^ 
^  being  ascribable  to  the  stranding,  and  being  a  direct  andim* 
mediate  consequence  of  the  peril  insured  against,  mighi  hate 
been  recovered,  had  there  been  any  count  in  thedeclanitioB 
applicable  to  a  loss  by  stranding." 

Still  it  remained  a  question,  which  has  been  much  agitated 

in  Westminster  Hall,  whether  the  words  unless  stranded  weie 

to  operate  as  a  condition,  so  as  to  allow  the  assured  to  teoofftt 

for  a  partial. loss  of  the  commodity,  if  thift  evtot  happened^ 

though  it  could  be  shewn  demonstrably  &at  no  part  <sS  Ih 

loss    had  arisen    immediately   from  the  act    df  MalMfitf* 

Bowring  v.    Lord  Kefu/on,  in  a  case  before  him  at  Nisi  Priusj  upon  tWB 

Sitt.  after      subject,    had  been  of  opinion,  that  as  the  general  mod^  df 

Trm.1790.   cJdnstruing  deeds^  to  which  there  are  exceptions^  was  to  let 

the 
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lie  reception  oontroul  the  instrument,  as  far  as  the  words  of 
)  extend,  and  no  iiirther ;  and  tlien  upon  the  case  beuig 
iken  cMit  of  the  letter  of  the  exception,  the  deed  operates  in 
I  fdUL  force;  so  the  stranding  of  the  ship  put  fish  in  the  same 
Mididoa  as  any  other  commodity  not  mentioned  in  the  me- 
iMraiidum;  for  otherwise  there  would  be  very  considerable 
fiscally  in  ascerta'ming  how  much  of  the  loss  arose  by  the 
arils  insured  against,  and  how  much  by  the  perishable  n»- 
ice  of  the  commodity,  which  was  the  very  thing  the  memo- 
ndum  intended  to  prevent. 

9 

This  point,  however,  still  remained  in  doubt,  till  the  6^ 
cause  of  Burnett  v.  Ktnsington^  which  was  as  much  dis- 
as  any  case  that  ever  arose  at  GuildhaU^  and  which, 
fter  diree  trials  by  jury,  and  two  special  arguments  upon  the 
He  reserved  at  the  last  of  those  trials,  was  at  last  unani- 
MHifily  decided  by  the  whole  Court,  in  favour  of  the  assured, 
t  was  an  insurance  on  fruit,  the  policy  containing  the  iisual  Bnmett  y. 


HnuMandiim,  and  the  declaration  stated  the  loss  to  be  that  ^JL"^"^'"'' 

7TermRep. 

It  vessei  by  the  perils  ot  the  sea  was  strandedj  bulged,  and  210. 
ioitrojed,  whereby  the  goods  were  lost  The  case  stated 
hst  the  vassdi  in  the  course  of  her  voyage  struck  upon  a 
mkifa  rock|  on  whicli  she  did  not  remaip,  but  in  conse- 
jof  it,  several  of  her  planks  were  started,  and  tiie 
inimediatdy  flowed  into  the  hold  and  over  the  cargo : 
dttt  op  the  same  day  she  was  stranded  at  &ri%,  by  direction 
of  the  pilot  for  tiie  preservation  of  ship  and  cargo.  While 
lilt  continued  on  the  beach  the  water  again  flowed  in  over  the 
ovgo,  whidb  was  very  much  damaged,  and  a  small  part  was 
hi  at  Scilbf  as  wholly  unfit  for  use.  The  ship  received  n» 
image  in  consequence  of  the  stranding.  The  damage  she  re- 
edved  was  entirely  from  the  rock,  on  which  she  struck :  part 
rfihe  ^AiAAge  the  cargo  received  was  occasioned  by  the  water 
loviag  into  Aie  ^p,  previous  to  her  being  laid  on  the  beach, 
fud  pait  wat  occasioned  by  the  water  that  flowed  in  after- 
Vttds;  but  the  cause  of  the  water  flowing  in  arose  entirely 
hmi  the  ship  striking  on  the  rock,  and  not  from  any  mischief 
Ibm  Id  the  skip  by  the  strMidmg.  After  full  argument,  and 
onsideraCieR  of  aU  tbe  ca«es. 

Lord 
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Lord  Kenyon  said  —  "  The  words  of  this  policy  are  in  g^ 
neral  terms,  including  all  cases ;  then  comes  tfais  memoran- 
dum,   <^.  corn,    fruit,    Sfc.  unless  general,   or  the  ship  be 
stranded."     This  therefore  lets  in  a  general  average;  and  I  do 
not  know  how  to  construe  the  words  grammatically,  but  by  say- 
ing that  if  the  ship  be  stranded,  then  it  destroys  the  exception, 
and  lets  in  the  general  words  of  the  policy.     If  a  general  pro* 
vision  be  made  in  any  deed  or  instrument,  and  it  is  theM 
said  that  certain  things  shall  be  excepted,  unless  another  thing 
happen  which  gives  effect  to  the  general  operation   of  the 
deed,  if  that  other  thing  do  happen,  it  destroys  the  excepti<m 
altogether.     My  two  opinions  that  have  been  referred  to^  the 
Bowring  v.    one  in  the  Ifisi  Prim  case,  and  the  other  in  Nesbitt  v.  LuA* 
fupn.  '       ingknif  have  no  weight  with  me  as  judicial  authorities;  but  I 
confess  I  have  not  been  able  to  extricate  my  mind  fitmi  the 
reasoning  that  led  me  to  the  conclusion  in  those  cases.     With- 
out  inquiring  into  the  reasons  for  introducing  this  exceptkoi 
on  the  grammatical  construction  of  the  whole,    I  have  no 
doubt.''     His  Lordship  then  went  into  a  consideration  of  die 
Supi.         cases  of  CantiUon  v.  The  London  Assurance  Companj/j  Wilwn 
y.  Smithy  and  Cocking  v.  Fraser ;   and  proceeded  — "  If  it 
had  been  intended  that  the    underwriters    should  only  )« 
answerable  for  the  damage  that  arises  in  consequence  cf  tk 
stranding^    a  small  variation  of  expression  would  have  re» 
moved  all  difficulty ;  th^  would  have  said,  <<  unless  for  lonei 
arising  by  stranding."     But  in  the  body  of  the  poliqr  thej 
have  insured  against  all  losses  from  the  causes  there  eno- 
merated,    which   include  stranding;    and  then  follows  dm 
memorandum,    the  evident  meaning  of  which  is,  free  frm 
average  unless  general,  or  unless  the  ship  be  stranded:  so  that 
if  the  ship  be  stranded,  the  insurers  say  they  will  be  answar- 
able  for  an  average  loss.     That  appears  to  me  to  be  the  true 
sense  and  the  grammatical  construction  of  the  policy;  and 
therefore  I  am  bound  to  give  the  same  opinioii  I  formeily 
gave,  not  because  I  gave  that  opinion,  but  because  I  am  con- 
vinced by  the  reasoning  that  led  to  it." 

Ashhurstj  Grose^  and  Lawrence,    Justices,   also  delivered 
their  opinions,  and  judgment  was  given  for  the  plaintiff. 

There 
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There  is  indeed  a  case  in  Sir  John  Strange^  Reports,  which  Bojfield  ▼. 
to  militate  against  the  above  decisions  of  Cocking  y.  ?str''o6 
nwr  and  M^AndretJcs  v.  Vaushan. 

Upon  the  execution  of  a  writ  of  inquiry  before  Lord  Hard^^ 
r,  when  Chief  Justice,  it  appeared,  that  the  defendant 
y/fBA  an  insurer  to  the  amount  of  2coL  upon  corn,  the  value  of 
which  was  217/. :  that  the  corn  was  so  damaged  in  the  voyage, 
that  it  sold  for  6^L  only,  and  the  freight  came  to  So/.     The 
question   upon   this  case  was.  Whether,  as   the  freight  ex- 
ceeded the  salvage^  this  was  not  to  be  considered  a  total  loss? 
The  Chief  Justice  was  of  opinion,  that  within  the  reason  of 
deducting  the   freight,    when   the  salvage  exceeds   it;    the 
plaintiff  in  this  case,  wherein  it  fell  short,  was  entitled  to  have 
it  considered  as  a  total  loss.    The  jury  accordingly  found  for 
the  plaintiff. 

Upon  this  case,  it  may  be  observed,  that  it  was  decided 
prior  to  the  introduction  of  the  clause,  upon  which  so  much 
has  latdy  been  said;  and  consequently,  such  a  decision  can 
have  nonweight  now,  because  the  law  is  altered  on  account  c^  * 
die  agreement  of  the  parties.  Indeed  the  case  I  am  about  to 
dts  was  exactly  similar  in  circumstances  to  Bojifield  v.  Brawn  .* 
but  Loird  Mansfield  in  his  charge  to  the  jury  gave  a  very  dif- 
ferent direction,  and  the  jury  found  accordingly. 

It  was  an  action  brought  on  a  policy  of  insurance  on  goods.  Mason  r. 
on  board  the  Happy  Recaoety^  at  and  from  London  to  St.  Au^  ^^^^ 
pstiney   to  recover  for  a  total  loss.     The  cargo  was  peas^  tfterHU. 
iriudi,  in  a  former  case  on  the  same  policy,  were  held  to  ^*^iad& 
6D  within  the  general  denomination  of  com^  in  the  memo-  Vide  ante, 
nmdum  at  the  foot  of  the  policy  (a).     The  peas  arrived  at  the  *^^* 
place  of  destination ;  but  bejng  much  damaged,  the  produce 
rf  them  was  less  by  about  three  fourths  than  the  freight,  which 
OB  account  of  the  ship's  arrival  at  the  port  of  discharge,  be- 
came due.     The  defence  set  up  by  the  underwriter  was,  that 
if  the  goods  mentioned  in  the  memorandum  arrive  at  the 

(a)  Bat  die  Court  of  Common  Pleas  held  that  Rice  is  not  Com  within 
ike  meaning  of  thb  memorandum.    Scott  v.  Bourdiiiion,  %  New  Rep,  ai  3. 
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market,  though  a  loss  amounting  to  a.  total  one  has  happened* 
the  underwriters  are  not  liable.  Four  or  five  witnesses  con- 
versant in  settling  losses  u[jon  policies  beii]g  called,  proved, 
that  the  usage  was,  in  suth  cases,  to  hold  the  underwriters 
discharged. 

Ijord  Mansfeld  told  the  jury —  "  This  was  a  queition  of 
consequence,  and  it  turned  upon  '.he  general  import  of  the 
cxcqition:  the  witnesses  examined  have  put  it  on  that  point; 
and  they  hold,  that  il"  the  specific  thing  come  to  the  port  of 
delivery,  the  underwriter  cannot  be  calleil  on.  How  did  thij 
matter  stand  before  the  year  i  74y  ?  When  the  policy  was  ge- 
neral, and  operated  as  an  indemnity,  there  was  httlc  difibrence 
between  a  total  and  a  partial  loss.  His  Lordahip  here  stated 
the  determination  oi  Boi/Jield\.  B>ffa:n,  which,  ho  observed, 
was  prior  to  the  clause  in  question-  But  the  cases  now  stand 
Upon  the  memorandum,  which  is  in  very  general  words.  The 
question  is,  whether  the  usage  has  not  explained  the  generality 
of  the  words?  If  it  has,  every  man  who  contracts  for  a  policy 
under  usage,  does  it  as  if  the  point  of  usage  were  inserted  in 
his  contract  in  terns.  The  witnesses  examined  all  swear  it 
ta  he  unilersload,  that  if  the  specific  thing  comes  to  market, 
tlie  m^norandum  warrants  the  insurer  to  be  free  from  any 
demands  for  an  average,  or  partial  loss."  llie  jury  found  for 
the  defendant. 

The  case  ai Botf^fidd  v.  Brov:n  has  certainly  been  overturned 
by  this  decision,  which  was  recogni/cd  as  a  proper  determinoF- 
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It  has  been  held  by  Lord  EUenbaroughj  that  if  an  a^rent  had  Ricfaai^son 
^mbfciibed  the  policy,  and  had  authority  so  td  do,  he  has  also  sictingt  after 
authority  to  sign  the  adjustment  ^^'^fJSf' 

4.  note. 

It  has  been  determined,  that  idler  an  adjustment  has  been 
signed  by  the  underwriter,  if  he  refuse  to  pay,  the  owner  has  ■ 
no  oocaaon  to  go  into  the  proof  of  his  loss,,  or  any  of  the 
ctrciUDStances  respecting  it.  This,  it  is  said,  has  been  the 
iBTariaUe  custom  upon  this  subject;  which  seems  perfectly 
jut,  as  the  underwriter  has  under  his  hand  expressly  admitted, 
dwt  the  plaintiff  has  sustained  damage  to  a  certain  amount. 
To  be  sure,  if  any  fraud  were  discovered  in  obtaining  the  ad- 
jutmeQt,  that  might  be  a  ground  for  setting  it  aside:  but 
apposing  the  transaction  &ir,  as  we  must  always  do  till  proof 
n  giTen  to  the  contnary,  the  rule  of  not  suffering  the  adjust- 
meat  to  be  contradicted  is  &ir  and  equitable* 

An  action  was  brought  by  the  plaintiff  against  the  defend-  Hog  v. 
sot,  cm  a  policy  of  insurance,  which  the  latter  imderwrote  in  sutbn^er 
Niavember  1 743,  on  the  ship  George  and  Henrys  Captain  Baaoer^  Ttm,  17459 
stand  from  Jamaica  to  London^  with  a  warranty  annexed  to  BeawesLex 
die  policy,  that  the  ship  should  sail  from  Jamaica  with  the  Mer.axo. 
fleet  that  came  out  under  convoy  of  the  Ludlow  Castle  man  of 
war.    The  ship  sailed  with  the  fleet  under  that  convoy,  but 
^vas  damaged  so  much,  ^as  to  oblige  her  to  bear  away  for 
Ckarietiawnj  where  she  was  condemned  and  broken  up.     Tho 
piaiDtiff demanded  his  insurance;  and  all  the  underwriters* 
Ung  satisBed  of  the  truth  of  the  case^  paid  their  loss,  except 
Ae  defendant,  who  went  so  far  as  to  settle  it,  and,  according 
tsthe  CQslom  upon  these  occasicms,  underwrote  the  pohcy  in 
tliese. words:  ^<  Adjusted  the  loss  on  this  policy  at  ninety- 
^  eight  pounds  jp^  ceni,^  which  I  do  agree  to  pay  oqe  month 
*'  siier  date.     lAmdan^  5th  Jidjfj  1745,  Henry  GaiddneyJ* 

Whea  the  note '  became  due,  he  insisted  on  fuller  proo^ 
(trticularly  of  the  ship's  sailing  with  convoy,  and  her  con- 
fiemnation ;  but  as  it  always  was  the  custom,  afier  adjustment 
mad  a  promise  to  pay,  never  to  require  any  further  proof,  but 
to  pay  the  loss ;  and  Lord  Chief  Justice  Lee  being  of  opinion 
that  this  was  to  be  considered  as  a  note  of  hand,  and  that  the 
plaintiff  had  •  no  occasion  to  enter  into  the  prpof  of  the  lo&s. 


«-VtA 
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lltwmtim  tbtj«i7finind»  verdict  for  the  plaintiff.     The  same  rule  wai 
**  '       [™»^T»J  in  tlu  fidlowing  year  in  another  cue,  befinv  Lord 
Cbiaf  Jiutke  £c^  between  Hemit  sod  Flexney. 

n*  vorit  vMd  by  XiOrd  Cbirf  Jusdce  X«f  are  extrenwlj 
%taatt  Mid  pirhiiii  the  true  rule  upon  the  nil^ect  maj  bi 
bMta  coBiMd  finm  die  t>o  following  more  modon  eaMa  :— 

Km  txi  Brfjnifii:  in  ?*iiiiit  fTri-rfrr     The  poUor  had  been  ad- 

™|j;«]|»»iWlrfb!yd»ddeiid»Btat  topg-aitf^  and  it  wat  oenttndad, 

OaMlt,    '  tek  W  wia  now  bomid  i^  that  adjuitment.    On  tiw  othai 

^l!*'2^  faip^.itvaaargnad  that  the  adjustment  waanot  budiog;  and 

^Mlf  it^INc^  it  ou^t  to  have  been  declared  upm  ^Mewllf. 

'  Lord  Knofim  aaid,  that  be  did  not  think  it  neceaaaxy  to  de- 
■dare  on  the  at^natment  specially,  that  it  waa  priwtS  Jam 
mUmi  ^aimt  the  defoidant;  but  if  there  had  been  aaj 
nfaaaaailidon  of  the  kw  or  &ct,  upon  which  it  bad  beei 
'  jaai^  die  underwriter  was  not  abaolutely  concluded  hj  it 
lllia.  tttnad  OQt  to  be  the  caae;  and  there  waa  a  verdiet  foi 


flo^aatitllater  case,  the  plaintiff  went  to  trial,  haniigB> 

Nfaar  Midonoe  to  produce  but  the  adjuatment ;  and  die  wU 

inbij^fU.  iMi%  wll9  pnrred  it,  iwore,  that  doubta,  aoon  after  tliey  h^ 
a^tA  iU  mae  id  die  mindt  t£  the  underwriter!,  and  IkM 
nfiaid  to  pqri  vpoa  wbidi  Lord  Kemfon  nid,  that  nada 
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^he  underwriters,  as  to  the  honesty  of  the  transaction,  and 
tiiey  called  for  further  proof,  the  plaintiff  should  have  pro* 
duced  other  evidence:  and  that  shutting  the  door  against 
enquiry  after  an  adjustment,  would  be  putting  a  stop  to  can* 
door  uid  fidr  dealing  amongst  the  underwriters.''  The  rule 
was  refused. 

It  has  been  lamented  that  this  case  has  not  been  reported  Manbail, 
ia  the  Term  Rq^orts,  it  being  presumed  that  an  accurate  ^  ^  ^^' 
itileoieiit  of  the  evidence  would  have  clearly  shewn  that  the 
deeUon  of  the  learned  Judge  at  Nisi  Prtus^  and  afterwards 
sf  die  Court  of  King's  Bench,  was  correctly  right;  that  ju&» 
titewss  done;  and  that  under  the  particular  circumstances 
sf  die  case  it  might  have  been  a  very  proper  exception  to  the 
rule  as  laid  down  by  Lord  Chief  Justice  Lee.  And  then  the 
ktfned  author  goes  on  to  shew,  that  in  his  opinion  the  case 
of  De  Garron  v.  Galbraitk  is  not  reconcileable  with  Sogers  v. 
Jfi^far  /  nor  with  that  candour  and  fairaess  which  ought  to 
prtside  in  the  litigation  of  all  commercial  questions. 

For  the  omission  in  the  Term  Reports  I  am  not  answer- 
able: but  as  I  was  counsel  in  the  cause  of  De  Garron  v.  Gal^ 
kmtkj  I  can  vouch  for  the  accuracy  of  the  statement :  and 
bwig  a  case  decided  by  the  Court  on  motion,  I  confess  it  seems 
Is  me  entided  to  as  much  consideration  as  a  case  decided  by  a 
angle  Judge^  however  eminent  that  Judge  may  have  been. 
Indeed,  I  do  not  see  any  great  difficulty  in  reconciling  the 
fatrine  contained  in  the  latter  with  that  of  Rogers  v.  Mayloi\ 
«d  CkrittimH  v.  Combe.  They  all  agree,  that  the  efiect  of  the 
•ijiiiliminl  is  to  throw  the  onus  probandi  upon  the  under- 
vritsr :  and  i^  immediately  afljer  signing,  doubts  arise  about 
dbe  honesty  of  the  transaction,  and  those  doubts  are  instantly 
esannonicaCed,  the  assured  ought  not,  with  a  knowledge  of 
thu|  and  that  the  same  witness,  who  proves  the  adjustment, 
can  also  prove  the  communication  of  the  doubts,  to  proceed 
to  trial  upon  the  adjustment  only,  as  he  did  in  De  Garron  v. 
GaflnwMy  for  then  he  has  had  the  notice,  which  the-  learned 
•oduMT  alliided  to  thinks  ought  to  be  given,  that  the  fairness 
of  the  transaction  would  be  disputed.  The  only  objection  I 
to  the  case  oi  Hog  v.  Gouldnof  is,  that  Lord  Giief 
Lee  lays  down  the  rule  too  generally,  being  stated 

o  2  without 
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vfithout  any  exception,  whereas  the  rule  does  admit  of  excep* 
tions.     But  nobody  ever  presumed  to  find  fault  with  that  de* 
cision,  where  it  probably  was  not  necessary  to  state  the  ex- 
ceptions.    But  still  the  comparison,  without  an  excqition, 
might  mislead;  for  a  promissoiy  note,  the  signature  being 
proved,  only  shifts  the  burden  of  proof  of  fraud  on  the  de> 
fendant     I,  therefore,  still  think  the  rule  respecting  adjust* 
ments  is  to  be  better  collected  from  the  modem  cases.    And 
in  addition  to  the  cases  heretofore  decided  upon  the  subject,  I 
have  now  to  bring  forward  the  opinion  of  Lord  EUenb&rot^ 
who  has,  as  I  conceive,  in  two  very  modem  cases,  confirmed 
the  notion  entertained  by  [Lord  Kem/on  and  the  Court  of 
^^»J  ^'    King^s  Bench  in  his  time.     In  Hibbert  v.  ChampUmj  the  sUp 
ftported'un-  Ganges  had  sailed  firom  the  Downs^  under  convoy  of  the  Jksy- 
^J^^       sloop  of  war,  on  the  1 2th  December  1 805,  for  PortsmouAj  and 
Herbert  v.    before  her  arrival  there,  was  captured  by  a  French  privatett 
I  Cam^ii,  '^^  defence  was,  that  a  letter  from  the  captain,  dated  5tk 
N.p.Casef,  December^  stating,  that  he  was  to  sail  with  the  Fwy^  tfaoa|^ 
received  on  the  6th  December^  had  not  been  c(Hnmunicated  to 
the  underwriter  before  effecting  the  policy,  whidiwas  not 
done  till  the  12th,  the  broker  having  said  only  that  the  tdiq> 
had  sailed  about  three  weeks.     To  this  it  was  said,  that  tkft 
defendant,  after  reading  the  letter  in  question,  with  sevcnl 
others  written  subsequently,  had,  on  the  12th  March  x8o6^ 
adjusted  the  policy,  on  which  ac^ustment  the  plaintiff  rdie4 
and  compared  it  to  the  case  of  an  actual  payment.     But 

See  Biiby  v.  LoTd  EUenboTougk  said — ^^  If  the  money  has  been  actually 
aEA^^469.  P^^  ^^  cannot  be  recovered  back,  without  proof  ot  fnai: 
bht  a  promise  to  pay  will  not,  in  general,  be  bindings  unktf 
founded  on  a  previous  liability.  What  is  an  adjustment?  b 
is  an  admission,  on  the  supposition  of  the  truth  of  certaia 
&cts  stated,  that  the  assured  arc  entitled  to  recover  on  thepih 
llcy.  Perhaps,  if  properly  stamped,  it  mig^t  be  dedaied  m 
as  a  promissory  instrument  Here  it  is  a  mere  admiaaiGi^ 
and  there  was  no  consideration  for  the  promise  it  is  suppesed 
to  prove.  An  underwriter  must  make  a. strong  case^  after  ad> 
mitting  his  liability:  but  until  he  has  paid  the  moneyt  heil 
at  liberty  to  avail  himself  of  any  defence^  which  the  fiwts  tf 
the  law  of  the  case  will  fiunish.''  It  is  quite  evidenty  tliii> 
His  Lordship  here  considered  an  adjustment  as  ahiftiqg  dir 
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urdeii  of  proof  from  the  assured  to  the  underwriter ;  but  6y 
I04iieui8  Glutting  out  the  ktter  from  any  groimd  of  defence, 
vUch  either  the  law  or  the  facts  would  supply.  In*  the  par^ 
iadtar  case  the  jury  thought  the  letter  relied  upon,  would 
bive  made  no  difierence;  but  it  was  submitted  to  their  con- 
Uawtioa  by  Lord  EUenborough :  and  the  plaintiff  had  a 
rodkL 

The  other  case  was  where  the  plaintiff  in  an  action  on  a  Shepherd  v. 
fdkjf  from  Liverpool  to  Provence^  with  or  without  letters  of  xci^pJiu, 
■feeqpw^  had  given  in  evidence  an  adjustment  on  the  policy  N.  P.  174- 
igned  by  the  defendant,  and  proved  that,  previously  to  iu 
iMg  signed,  an  accoimt  had  been  posted  up  at  I2oyd!%i 
vUdi  the  defendant  must  have  seen,  stating,  that  tbe  ship  on 
kr  WKgf  ifui  had  chased  every  thing  that  she  saw^  and  had  at 
ail  been  captured  in  the  Gut  of  Gibrattar,  through  the 
swvdice  and  mismanagement  of  the  master.  The  defendant, 
liiai  he  signed  the  adjustment,  said,  it  was  not  likely  the 
Up  should  have  been  lost  by  cowardice,  when  the  captain 
m  killed  in  the  engagement.  On  the  part  of  the  defendant 
I  was  proved,  that  the  ship,  from  the  time  of  her  sailing  from 
Liwapuolf  had  been  in  the  constant  habit  of  cruizing  for 
t;  and,  therefore^  it  was  said  to  be  a  deviation.  On  the 
side  it  was  contended,  that  as  no  fraud  was  practised 
ipon  die  defendant,  when  he  signed  the  adjustment,  and  as 
lie  notice  had  informed  him  of  the  supposed  deviation,  it  was 
to  be  considered  as  conclusive  against  him.     But 

Lmd  EUenborough  said,  the  adjustment  was  primd  facie  Reyn^rT. 
rodcDoe  against  the  defendant :  but  it  certainly  did  not  bind  ^^> 
Upn,  unless  there  was  a  full  disclosure  of  the  circumstances  of  725. 
ihe  case ;  unless  they  were  all  blazoned  to  him  as  they  really 
9dBI)ed(a).  Therefore  if  the  jury  should  think  that  thedefendant, 
Wf  mdiDg  the  notice  stuck  up  at  I2oyd%  had  his  attention 
kasm  only  to  the  manner  in  which  the  ship  was  captured, 
■d.VOf  not  roused  to  the  previous  deviation  with  which  he 

(a)  An  adjnttment  and  payment  shall  not  prevent  the  mistake  from  be- 
f  isit  H^ity  if  there  was  a  mistake  in  hct ;  and  that  whether  the  name  of 
It  anderwrifeer  was^struck  off  both  the  adjustment  and  policy.  See  post. 
k  OB  Retnm  of  Rvniam;  May  v.  Chrittie,  where  there  appears  a 
Mwle^ie  <^tbe  &cts  at  the  time  of  the  settlement 

o  3  a/ierwarit 
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t^Unoofit  heeaau  acquainted,  kit  Uainliit/  to  the  aawed  wohIi 
he  JtiAmgtdf  HOlmihttantUng  the  a^ustment.  His  ranark 
irim  ha  tigned  the  adjUHtment,  Beems  to  ihew,  that  be  faw 
dton  00^  conadered  the  conduct  of  the  master  at  the  mo 
WKttvi  the  capture:  and  the  expression  of  the  ship  havinf 
chiMd  tnvy  thin^  did  not  of  necessity  imply  a  deriatioo 
linea  from  carrying  a  letter  of  marque  she  might  be  conaiderei 
u  at  libar^  to  chase,  so  that  she  continued  in  the  line  <tf  tb 


Tbt  i^rit  of  this  rule  was  adopted  in  ao  insurance  iipoi 
Sn^jM.  ypJPi  <u  board  %firagn  ship,  "  the  policy  to  bedeema 
"  '  nt  proof  of  interest  in  case  of  loss."    The  defendan 
lent  to  go  agunst  him  by  de&ult;  and  on 
k  to  wt  anda  the  writ  of  enquiry,  the  Court  of  King; 
BtaHh  mdif  that  although  snch  a  policy  would  be  vak^ 
VUtftt'     imA* VpOO  *  >bip  cf  this  country,  by  virtue  <^  tbe  ttatate 
*''^  itm  |^GfMt2.c.37.,  yet  the  statute  did  not  extend  to  jh 

lillli  w  ftiiiigii  shijii  and  in  this  case  the  underwriter,  bans 
^ka4  jndgnWnt  to  go  by  default,  has  confessed  tbe  {daS 
lUPH  tide  to  recover;  and  tbe  amount  of  that  loss  was  fi^ 
I7  hii  wn  stipulation  in  the  policy,  and  which  be  cana 


dtm  nle  rdattve  to  adjustments  remekins  still  to  be  mu 
tioM^  iriikb  is,  that  if  an  insurer  pay  money  for  a  total  Ua, 
and  in  &ct  it  be  so  at  the  time  of  adjustment;  if  it  afto^ 
wudi  turn  out  to  be  only  a  partial  loss,  he  shall  not  nana 
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fcrthe  (pinion  of  the  Court.    The  facts  were;  tliat  a  policy 

had  been  underwritten  by  the  plaintiff,  for  the  insurance  of 

ifiyof  the  packet  boats  that  should  sail  ^m  Lisbon  to  Fal^ 

wndk^  cft  rach  other  port  in  England  as  His  Majesty  should 

dvect,  for  one  whole  year,  commeRcing  the  ist  of  October 

17639  and  to  continue  to  the  ist  of  October  1764,  inclusive, 

Wfon  any  kinds  of  goods  and  merchandizes  whatsoever:  and 

it  was  agreed,  that  the  goods  and  merchandiser  should  be 

talned  at  the  sum  insured  on  such  packei4x)att  without  fiuther 

proof  of  interest  than  the  policy,  and  to  make  no  return  of 

for  want  of  interest,  being  on  bullion  or  goodf. 


'   \-<.)     M  tl 


Tbe  case  then  states,  that  the  defendant  had  an  interest  in 
boHion  om  board  die  Hanooer  packet,  being  one  of  the  King's 
between  LiAon  and  Rdtntrnth ;  that  on  the  2d  ofDe- 
1763,^  it  was  totally  lost  off  Falmouth^  in  a  voyage  be- 
LUbon  and  Fatmouih ;  and  the  loss  was  adjusted  in 
vriting  nnder  the  policy,  in  the  words  following:  —  **  Ad- 

*  jnstad  a  loss  on  this  policy  at  100/.  Tper  cent.y  the  Hanover 

*  packet.  Captain  Skerbom^  being  totally  lost  at  Falmouth. 

*  Should  any  salvage  hereafter  be  recovered,  the  insured  pro^ 
^  mises  to  refond  to  the  insurer  whatever  he  may  so  recover, 
^  in  SBch'  proportion  as  the  sum  insured  bears  to  the  whol^ 
^  interest.  London^  23  October  1764,  for  Bickard  Semardj 
«  IBchael  Firthr 

The  insurer  paid  the  whole  money  insured,  which  was  200/. 
hkjfyril  1765,  the  iron  trunk,  which  contained  all  the  bullion,* 
was  fished  up;  and  thereby  all  the  bullion  was  recovered 
iridunit  prgudice,  and  delivered  to  the  defendant     Hie  de^< 
fendant's  expence  of  salvage  amounted  to  63/*  Bs.  2cf.,  and  de- 
dncting  that  sum  for  salvage,  the  nett  proportion  of  his  share  ^ 
to  206/.  I  IS,  9d.     The  plaintiff's  proportion  thereof  in 
of  his  subscription,  amounted  to  48/.  45.  which  was 
paid  into  Court. 

The  question  was.  Whether  the  plaintiff  was  entitled  to 
cover? 


Tbe  Court  held,  that  this  was  a  policy  of  a  pecuHa^ sort;  Via*  | 
ind  that  it  was  good  witlun  the  exception  of  the  xpth  Geo.  2.  ^*  '^' 
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c  i^•9  which  says,  that  certain  policies  of  a  particular  i 
shall  be  void,  except  on  effects  from  any  port  in  Eurcj 
America^  in  the  possession  of  the  crowns  oi  Spain  or  Port\ 
This  is  a  mixed  poHcy;  partly  a  wager  (a)  pcJicy,  part] 
open  one:  it  is  a  valued  policy,  and  fairly  so,  without  £ 
or  misrepresentation.  Therefore  the  loss  having  hafqie 
the  insured  is  entitled  to  recover  as  for  a  total  loss.  Thi 
surer  agreed  to  the  value ;  and  cannot  be  allowed  to  dis 
it.  The  insured  has  received  the  money  for  a  total  loss; 
there  is  no  want  of  conscience  in  retaining  it.  The  i 
cited  at  the  bar,  only  tend  to  shew,  that  where  it  vpfK 
hefore  adjustment,  to  be  but  a  partial  lossj  the  underw 
shall  pay  no  more  than  the  real  damage ;  the  reason  of  w! 
decision  is,  that  the  insured  must  shew  the  whole  case  i 
then  stood.  But  in  the  present  case,  there  was-a  total  kx 
ihe  time  of  the  adjustment.  The  adjustment  in  this  case  m 
an  end  of  the  question.  Here  is  a  solemn  abandonment, 
a  solemn  agreement,  ^^  that  the  insurers  shall  be  content  * 
*^  salvage^  in  such  proportion  as  the  sum  insured  bean  to 
^^  whole  interest."  Thei*e  was  a  total  loss  at  the  time  of 
adjustment  (which  is  the  same  as  if  the  damages  had  then  1 
recovered  in  an  action).  Here  is  no  sort  of  fraud,  nor 
thing  that  is  against  any  law :  and  to  refund  more  thai 
that  proportion  would  be  contrary  to  the  underwriter's 
agreement.  Therefore  the  nett  proportion  only,  in.ra 
to  the  plaintifTs  subscription  after  deduction  of  salvage  oi 
to  be  returned,  and  that  is  paid  into  Court  The  posiea 
ordered  to  be  delivered  to  the  defendant. 

(a)  Is  not  this  a  mistake  of  the  Reporter;  should  not  the  word  herd 
and  not  wager? 


(    201     ) 


CHAPTER  VIL 

Of  General  or  Gross  Average. 

LAGEy  in  that  sense  in  which  we  are  now  to  consider  3  Bokt/ 
ignifies  a  contribution  to  a  general  loss :  bat  in  order  ^^^^* 
die  reader,  it  will  be  necessary  to  give  a  more  parti- 
cription  of  it 

nrer  the  master  of  a  ship  in  distress,  with  the  ad-  Mig.  $5* 
s  officers  and  sailors,  deliberately  resolves  to  do^  for 
rvation  of  the  whole^  in  cutting  away  masts  or  cables, 
nwing  goods  overboard  to  lighten  his  vessel,  which  is 
leant  by  jettison  or  jetson,  is  in  all  places  permitted 
Qg^t  into  a  general  or  gross  average;  in  which  all 
x>ncemed  in  ship,  freight,  and  cargo,  are  to  bear  an 
proportional  part  of  the  loss  of  what  was  so  sacri- 
the  common  wel&re :  and  it  must  be  made  good  by 
ers  in  such  proportions  as  they  have  underwritten, 
irks  of  writers  upon  commercial  afiairs,  we  very  often  fieiwes, 
\  the  word  Contribution,  also  signifying  the  thing  '^^' 
ibed :  and  in  a  marine  sense^  average  and  contribu- 
Tnonimous  terms. 

tfltice  Lawrence  says,— ^^  All  loss  which  arises  in  con-  Birkley  ^ 
of  extraordinary  sacrifices  or  expences  incurred  for  fSS^iio. 
rvation  of  the  ship  and  cargo,  come  within  the  de-  Coviagum 
of  general  average.   A  description  which  Lord  Chief  I'n.r.37». 
lamfield  adopts.  ''^•'f  ^ 

r  sail  to  af  did  a  privateer,  suitained  damage,  aid  the  Court  held  it  wu  not  a  general 

obligation,  which,  by  the  laws  of  all  the  maritime 
in  Europe^  binds  the  proprietor  of  the  goods  or  ship 
contribute  to  the  reUef  of  those  whose  goods  are 
overboard,  is  founded  on  the  great  principle  of  dis- 
tributive 
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tlibiidve  JDstice:  for  it  would  be  hard  that  one  man  should 
Ki^  l^  an  act,  which  the  cornmon  safe^  rendered  neces- 
Miy:  and  that  those  who  received  a  benefit  from  that  act 
■hodld  nuke  so  satid&ction  to  him  who  had  Bustained  the  Iocs. 

I^,  Rbod.        Thia  obligation,  whi<±  is  tacitly  entered  into  by  all  who 
*'*■"'■*■    have  property  at  sea,  was  introduced  by  the  Bhodiam.     Th«r 
laws  mo«t  equitably  enacted,  that  all  the  property  an  board 
should  OHitribute  to  this  necessary  and  general  loss ;  and  in 
modeni  conttitutions  we  find  very  little  alteration  in  the  doc- 
tHiw  of  average!,  from  that  established   at  Bhodss.     Similar 
ijwtof        regolations  were  made  by  the  laws  of  Wisbw/,  and,  as  I  have  - 
ucackLi.  Blntidy  said,  they  are  now  become  general.     From  MoUa/ 
^'•*-3-       we  learn,  that  the  Bhodian  laws  upon  this  subject  were  intro- 
duced into  England  by  William  the  Conqueror. 


—^ r  is  of  opinion,  that  in  order  to  make  the  act  oH 

"^  **^   duxMril^  die  goods  overboard  legal,  three  things  must  concur  _ 

tUtt  Hut  what  is  so  condenmed  to  destruction,  be  in  coik^- 
acquMbeof  a  deliberate  and  voluntary  consultation  held  b^^ 
tWMb  &e  master  and  men. 

l^i  mist  the  ship  be  in  distress,  and  that  sacrifidng 
pltitlM  OMMaary  in  order  to  preserve  the  rest- 

^'il^,  "tliflit  the  Mving  of  the  ship  and  cargo  be 
Oraig'tb-llie  niesiu  used  with  that  sole  view. 
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tht  ihip  ride  out  the  storm,  and  arrive  in  safety  at  the  Bea«res,T4g. 

if  4a8tinati<Mi,  the  oqptain  must  make  regular  protests,  ^^^'^'  ^' 

Daat  swear,  in  which  oath  some  of  the  crew  must  join, 

bd  goods  were  cast  overboard  for  no  other  cause,  but  for 

£ety  of  the  ship  and  the  rest  of  the  cargo.     And  as  the 

las  authorized  such  proceedings  in   case  of  imminent 

dty»  it  will  protect  those  who  act  bond  Jide^  and  will  in- 

them  against  all  consequences.     Thus  in  an  action  of  Mouse^s   . 

against  a  man  for  throwing   goods  overboard,    he  120*0.6-*. 

sd  specially,  that  it  was  done  in  a  storm,  in  a  case  of  ne- 

ITy  noBOis  leoanda  causd ;  and  if  that  act  had  not  been 

that  the  passengers  must  all  have  perished.     The  Court 

that  the  plea  was  good,  and  the  defendant  had  judg- 


a  evident,  from  one  of  the  rules  above  stated,  that  there 
e  no  contribution,  without  the  ejection  of  some  goods, 
be  saving  of  others ;  but  it  is  not  always  necessary  for 
orpoae  (^  contribution,  that  the  ship  should  arrive  at  the 
jf  destination. 

the  jettison  does  not  save  the  ship,  but  she  perish  in  the  Ord.Lew. 

,  there  shall  be  no  contribution  of  such  goods  as  may  tributionr 

ai  to  be  saved;  because  the  object,  for  which  the  goods  *^'  ^s- 16. 

thrown  overboard,  was  not  attained.     But  if  the  ship,  Hamburgh, 

•  once  preserved  by  such  means,   and  continuing  her  oJ?^of*^°' 

e,  should  afterwards  be  lost,  the  property  saved  from  Rotterdam, 

ioond  accident,  shall  contribute  to  the  loss  sustained  by  ^^,1'^^ 

whose  goods  were  cast  out  upon  the  former  occasion.  pag«  202. 

jgenSf  in  his  preliminary  Essay  on  Insurances,  advances  i  Mag.  56. 
erent  doctrine,  and  contends,  that  if  a  ship  be  saved  by 
ring  goods  overboard,  and  afterwards  perish  by  another 
uQr,  the  goods  saved  shall  not  contribute  to  the  former 
He  puts  a  case  to  illustrate  his  meaning;  but  the  ordi- 
!8  above  referred  to,  as  will  appear  from  the  abstract  of 
in  the  preceding  paragraph,  directly  contradict  his  po- 
Mf  although  he  seems  to  have  had  those  ordinances  in 
when  he  advanced  them.  It  was  necessary  to  say  thus 
if  because  the  doctrines  of  such  an  usefiil  writer  are 
received  implicitly ;  erroneous  opinions  are  adopted  and 

confirmed, 
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I  Mag. 57.  confirmed,  because  they  are  not  accurately  examined;  and 
the  more  respectable  the  writer  is,  the  greater  is  the  danger 
which  is  to  be  apprdiended.  But  what  is  still  more  remarkaU^ 
in  the  very  next  paragraph  to  that  T  last  mentioned,  he  pot» 
a  similar  case,  in  which  he  admits  that  the  goods  saved  ought 
to  contribute. 

The  writers  upon  this  subject  have  stated  with  much  mi- 
nuteness and  accuracy,  the  various  accidents  and  charges,  that 
will  entitle  the  party  suffering  to  call  upon  the  rest  for  a  con- 
tribution. I  doubt  whether  it  be  necessary  to  be  so  particular 
in  this  place;  because,  we  may  gather  in  general  finom  die 
description  given  of  average  at  the  beginning  of  this  chapter, 
that  all  losses  sustained,  and  expences  incurred  voIuntari]||F 
Beawes  Lex  and  deliberately,  with  a  view  to  prevent  a  total  loss  of  the 
ship  and  cargo,  ought  to  be  equally  borne  by  the  ship  and 
her  remaining  lading. 


Af«iv,X48. 


In  the  first  six  editions  of  this  work^  it  was  stated,  that  the 
damage  sustained,  in  defending  a  ship  against  an  oiemy  op 
pirate^   such  as  the  expence  of  curing  and  attendance  upon 
the  officers  or  mariners  wounded  in  such  defence,  is  a  general 
average.     For  this  position  I  had  quoted  i  MagenSj  64. :  bol 
there  had  been  no  decision  in  the  law  of  England  upon  the  point. 
The  position  from  Magens  was  not  without  support  in  the  fc- 
reign  jurists.     Valin,  liv.  3.,  tit.  7.,  Des  Avaries^  art  6.9  the 
ordinances  of  Ijewis  the  14th,  and  Le  Guidon^  ch*  5.  art  4.  But 
Emerigonj  ch.  12.  p.  41.  &  n.  8.,  and  others,  maintain  thecon- 
trary  doctrine:  and  I  believe  it  is  quite  clear  that  these  expences^ 
in  point  of  practice,  have  never  been  placed  to  the  account  of 
Taylor  ▼•      general  average.      This   subject  has  now  undergone   oon- 
^JJJ*J»        siderable  discussion,  having  been  very  ably  and  elaboratd/ 
309.  argued  in  the  Court  of  Common  Pleas ;  all  the  authoritiei 

quoted  on  either  side  referred  to  by  the  Judges;  and  afier 
time  taken  for  deliberation,  their  unanimous  judgment  was 
pronounced  by  Lord  Chief  Justice  Gibbs^  that  neither  the  eiv 
pence  of  repairing  a  ship^  injured  by  successfully  resisting  and 
beating  off  a  privateer,  thus  reaching  her  desired  port  in 
safety;  nor  of  curing  the  wounds  of  the  sailors  sustained  in  the 
action ;  nor  the  ammunition  expended  in  the  engagement^  was 
the  subject  of  general  average. 

Lord 


'• 
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IXIiier  Jiudoe  CHbbs.  —  <«  The  doctrine  of  generd 
r  hai  its  origin  in  the  Rhodian  law  dejactUj  <<  omnium 
HmU  sarciatutj  quod  pro  omnibus  datum  est.**  The  di& 
tates  of  Europe  have  made  different  regulations  on  this 
all  of  them  professing  to  follow  the  Rhodian  law,  but 
Ufering  from  each  other ;  and  the  foreign  jurists  have 
Biy  different  comments  on  that  law*.  In  this  country, 
ire  no  local  r^ulations  on  this  subject;  we  should, 
«^  as  in  all  doubtful  cases,  resort  to  the  judgments  of 
inidpal  Courts,  if  this  point  had  ever  arisen  there. 
8  nothing  in  any  of  the  foreign  jurists  which  we  think 

0  govern  us  on  these  points,  unless  they  had  been 
ed  by  admitted  principles,  decided  authorities,  or 
usage.  None  of  the  decided  cases  apply  to  the  pr^ 
nd  we  have  unfortunately  been  so  long  engaged  in 
lat  instances  of  this  kind  must  frequently  have  oc- 

and  as  there  applbars  to  be  no  case,  where  a  demand 
present  has  been  made^  we  must  conclude  from  that 
that  no  general  usage,  which  could  justify  such  a  de- 
bts existed,  and  therefore  that  such  losses  cannot  be 
>  fidl  within  the  principle  of  general  average." 

ker  charge  usually  claimed  as  general  average  was,  ao*  Beawcs, 
-  to  Becewet^  the  sum  which  the  master  may  have  pro*  '^^* 
to  Ipay  for  the  ransom  of  his  ship  to  any  privateer  or 
when  taken.     But,  as  we  have  seen  in  a  former  part  of 
k,  ransoms  are  now  prohibited  by  the  law  of  England. 
te^  p.  III.) 

later  who  has  cut  his  mast,  parted  with  his  cables  or  Bowes, 
tied  any  other  part  of  the  ship  and  cargo,  in  a  storm,  '^^* 
r  to  save  the  ship,  is  well  entitled  to  this  compensa* 
at  if  he  should  lose  them  by  the  storm,  the  loss  fidls 
Ml  the  ship  and  fi^ht ;  because  the  tempest  only  was 
ision  of  this  loss  without  the  deliberation  of  the  master 
w,  and  was  not  voluntarily  done  with  a  view  to  save  the 

1  lading.  Upon  the  same  principle  it  is,  that  1>y  the  naval 

*  Wisbuy^  which  in  this  respect,  as  well  as  in  many  Art.  56. 

liaive  been  adopted  by  modem  states^  it  was  declared,  Ordin.  of 

en  a  ship  arrived  atlhe  mouth  of  a  harbour,  and  the  ^^^]^ 

finding  that  his  ship  was  too  heavy  laden  to  sail  up,  s  m^tcbv/ 

was  '«•  *»'• 
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MoUoy.tk.  was  obliged  to  put  part  of  the  cargo  into  hoys  and  barges 
Artntfi,  jjjg  owners  of  the  ship  and  of  the  goods  that  remained  wer 
obliged  to  contribute,  if  the  lighters  perished.  But  if  th 
ship  should  be  Inst,  and  the  lighters  saved,  the  owners  of  th 
goods  so  preserved  were  not  to  contribute  to  the  proprietor 
of  the  ship  and  cargo  lost.  The  difference  is  this,  the  light 
ening  of  the  ship  was  an  act  of  deliberation  for  the  geners 
bloefit:  whereas  the  circumstance  of  the  lighters  bang  saved 
and  the  ship  lost,  was  accidental,  no  way  proceeding  from  . 
r^avd  for  the  whole. 

Be»"e>i  Jt  ig  Dctonly  the  value  of  the  goods  thrown  overboard  tha 

Iviblof.L  1.  must  be  considered  in  a  general  average;  but  also  the  value  o 
''    '■  BDcfa  as  receive  any  damage  by  wet,  i^-c.  from  the  jettison  o 

the  rest. 

150,  It »  said,  that  if  a  ship  be  taken  by  furce,  carried  into  soni> 

port,  "nd  the  crew  remain  on  board  to  take  cave  of  and  re 
claim  her,  not  only  the  charges  uf  reclaiming  shall  be  brough 
into  m  general  average,  but  the  wages  and  expcnces  of  thi 
ship's  company  during  her  arrest,  from  the  time  of  her  cap- 
ture, and  being  distuibed  in  her  voyage.  In  this  idea  Magcm 
osncun ;  and  asserts,  tliat  i^ucli  cxpences  are  allowed  as  averagt 
in  l/mdott  as  well  as  elsewhere.  Ho  denies,  however,  and, 
M  it  Kenis,  justly  denies,  that  an  allowance  would  be  made 
under  general  average,  foi-  sailors'  wages  aud  victuals,  when 
thej  arc  under  a  necessity  of  jKrfomiing  quarantine,  ir 
which  case  the  master  would  have  been  obliged  to  maintair 
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qaesdons  are  to  be  decided,  is  to  consider  whether  these  ex- 
penoes  were  necessarily  and  unavoidably  incurred  for  the  ge- 
neral safety  of  the  ship  and  cargo. 

Lord  Mansfield  seems  to  have  been  of  that  opinion  in  an  Latcward  v. 
action  upon  a  policy  of  insurance  on  a  skip.     It  was  brought  H^il"i'. 
to  reoovter  the  amount  ot  wages  and  provisions  expended  tings  after 
daring  the  time  the  ship  went  fix>ra  Bengal  to  Bombay  to  re-  v|d^\nt J^' 
pair.    His  Lordship,  as  he  has  frequently  done  since  upon  9<>» 
flifflilar  occasions,  decided  agaimrt  the  action,  being  an  insur- 
ance on  the  ship  only,  and  the  item  in  question  being  sailors' 
wages*     But  His  Lordship  said^  there  may  be  cases,  where 
aoepdons  to  the  general  rule  should  be  allowed;  but  in  or- 
der to  consider  a  case  as  excepted,  it  must  be  an  expence  ab- 
solutdy  necessary,  and  such  as  could  not  be  avoided,  owing 
to  some  of  the  perils  stated  in  the  policy. 

HisuLordship  here  seems  to  aliufl^  ^  ^  ga:i^al  average ; 
but  on  a  point,  on  which  no  authority  can  be  adduced,  I 
would  not  chnse  that  Lord  MansfieldCs  words  should  be  sup- 
posed to  oofivey  an  idea,  which  perhaps  the  speaker  never  in- 
tandecL  It  does  not  become  me  to  hazard  an  opinion;  and 
therefore  I  shall  leave  it  as  a  matter  undecided ;  only  obsenr- 
iog,  Act  by  the  ordinances  of  Lewis  the  Fourteenth,  the  Tit.  Aver- 
dbrges  in  such  a  case  shall  be  reputed  general  average^  if  ^^^*  '^*  7* 
the  seamen  be  hired  by  the  month ;  otherwise,  if  by  the 
Toyage. 

It  may  be  proper  before  I  dose  this  branch  of  my  subject, 
toitatea  paragraph  I  have  met  with,  which  confirms  the 
idea  emertained  by  Lord  MansfieUL  *^  Though  it  must  be  Beawf jt, 
"  noted,"  sa3rB  this  author,  <^  that  the  charges  of  unloading  '5o. 
"  a  ship,  to  get  her  into  a  river  or  port,  ought  not  to  be 
^  brought  into  a  general  average ;  but  they  may  when  occa- 
^  sioned  by  an  indispensable  necessity  to  prevent  the  loss 
"  of  ship  and  cargo.  As  when  a  ship  is  forced  by  a  storm 
^*  to  enter  a  port  to  repair  the  damage  she  has  suffered,  if 
^  die  cannot  continue  her  voyage  without  an  apparent  risk  of 
"tNJng  lost;  in  which  case  the  wages  and  victuals  of  the 
^  crew  are  brought  into  an  average  from  the  day  it  was  re- 
^  tolved  to  seek  a  port  to  refit  the  vessel,  to  the  day  of  her 

w  de- 


I 
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**  dq>Krtiii«  from  it,  with  all  the  cbat^^  flf  in 
'*  loadinj^  andiorage,  pilotage,  and  every  othn 
"  curred  1^  thia  aecesaity." 

S.nce  the  first  edition  of  this  work«  a  qaertion  n 

D*  Cwu  V.   came  before  the  Court  of  King's  Bendi,  in  whidi 

ai>nn^p.  BuUtr  quoted  the  above  passage  from  Beaaa,  mi 

v^-  of  I^Uaxtrd  V.  Cttrling  in  the  preceding  page :  ■ 

the  leaned  judge  thought  it  thai  unnecessary  ti 

point  here  agitated,  yet  the  leaning  of  his  mind  i 

in  favour  c^  the  affirmative.     This,  however,  y 

tlie  wh(^  Court, — that  where  sship  is  obliged  to 

for  die  benefit  of  the  whole  concern,  the  charge 

and  unloading  the  cargo,  and  taking  care  of  it,  u 

and  proviutms  of  the  workmen  hired  Jor  the  r^ 

general  average. 

Powcf  T.  Bat  this  point  has  lately  come  directly  into  db 

4  M^r*    f^*""  "■  1^  King's  Bench,  where  that  Court  bdd 

*  s.  i4t,     tioQ  to  the  passage  in  Beawes,  and  to  the  inelint 

Jnstice  Btdter'a  opinion,  in  Da  Costa  v.  Newmia 

wages  and  provisions  of  tbe  crew,  while  the  sh^ 

port,  whither  she  was  compelled  to  go  for  the  i 

ship  and  cargo,  in  order  to  repair  a  damage  oo 

tempest,  were  not  the  subject  of  general  averagcw 

held  that  the  expences  of  the  repairs  themselves  i 

neral  average,-  nor  were  the  wages  and  provisions 

during  her  detention  in  port  to  which  she  had  re 

was  detained  there  on  account  of  adverse  winds  ai 

nor  was  the  damage  occasioned  to  the  ship  am 

Sm  Cmioc-  standing  out  to  sea  with  a  press  of  soU  in  tempMtoi 

^J'  in  order  to  avoid  an  impending  peril  of  being  drit 

int«,p.3a[.  and  stranded.      See  this  case  for  another  point  ia 

cb.  ^        oo  Bottomry. 

Pknnmer*.  But  where  a  ship  in  the  course  of  her  yafa^U 

Wiidmsii.  ]jy  another,  and  the  captain  is  ohlised  to  cut  away 

3M.j£S.  ■' ,                                 *^         .     ,   °,                 .  ' 

48}'  and  to  return  to  port  to  repair  the  damage  ana  oi 

without  which  it  was  found  the  vessel  could  not^ 

cuted  her  voyage,  nor  kept  the  sea  with  safety 
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lutdy  and  unavoidably  necessary  for  the  general  safety  of  the 
^vrliole  concern,  but  no  further;  and  the  unloading  for  the 
purpose  of  repairs  were  a  general  average.  But  the  captaus's 
cxpences  during  the  unloading,  repair,  and  reloading,  the 
riiip-owner  must  bear  —  and  crimpage  for  replacing  deserted 
«eamen  is  not  general  average. 

By  the  ancient  laws  of  BJiodes,  Oleron^  and  Wisbuy^  the  ship,  De  leg. 
and  all  the  remaining  goods,  shall  contribute  to  the  loss  bus-  J^^^Ji**, 
tained.     The  most  valuable  goods,  though  their  weight  should  trt.  8.  Wisb. 
have  been  incapable  of  putting  the  ship  in  the  least  hazard,  as  Mo1w,i.,. 
Esmonds  or  precious  stones,  must  be  valued  at  their  just  price  c.  6.  s.  4* 
in  this  contribution,  because  they  could  not  have  been  saved 
to  die  owners  but  by  the  ejection  of  the  other  goods.    Neither  Vide  pose 
die  persons  of  those  in  the  ship,  nor  the  ship-provisions,  nor  joy"'y 
respondentia  bonds,  suffer  any  estimation ;  nor  does  wearing  wteam- 
if)parel  in  chests  aud  boxes,  nor  do  such  jewels  as  belong  to  *^' 
the  person  merely ;  but  if  the  jewels  are  a  part  of  the  cargo, 
they  must  contribute. 

Those  who  carry  jewels  by  sea  ought  to  communicate  that  i  Mig.  63. 
circumstance  to  the  master ;  because  the  care  of  them  will  be 
ioGreased  in  proportion  to  their  worth,  to  prevent  their  being 
thrown  overboard  promiscuously  with  other  things :  and  hence 
^mx  preservation  will  be  a  common  benefit. 

Both  by  law  and  custom,  the  wages  of  sailors  are  not  to  i  Mag.  71. 
.CODtribate  to  the  general  loss ;   a  provision  intended  to  make 
dtti  description  of  men  more  easily  consent  to  a  jettison,  as 
\Aej  do  not  then  risk  their  all,  being  still  assured  that  their 
will  be  paid. 


Hie  way  of  fixing  a  right  sum,  by  which  the  average  ought  z  Mag.  69. 
be  computed,  can  only  be,  by  examining  what  the  whole 
fireight,  and  cargo,  if  no  jettison  had  been  made,  would 
produced  nett,  if  they  had  all  belonged  to  one  person, 
been  sold  for  ready  money.    And  this  is  the  sum  whereon 
coutrSbntion  should  be  made^  all  the  particular  goods 
^^^jpring  their  nett  proportion. 

.  ^  U1.  F  In 
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Ord.  of  Ge-        In  no  respect  whatever  do  the  ordinances  of  foreign 

France*  differ  so  much,  as  in  the  manner  of  settling  the  contril 
of  the  ship  and  freight  In  some  places,  the  ship  contr 
for  the  y/hclLe  of  her  value  and  freight ;  in  others,  for  tl 
of  her  value,  and  one-third  of  lier  freight :  and  aga 
others,  both  ship  and  freight  are  to  contribute  for  on 

ftMag.ao7.  By  the  laws  of  Koningsbergf  Hamburg,  and  Copenhagen 
ship  is  to  contribute  for  the  whole  of  her  value  and  fi 
They  also  declare,  that  the  value  of  the  ship  shall  b 
which  she  was  worth  when  she  arrived ;  and  that  fro 
freight  a  deduction  shaU  be  made  of  the  men's  wages,  pil 
and  such  other  charges,  as  come  under  the  name  of 
average^  of  which  it  is  customary  every  where,   as  we 

Vide  the       before  observed,  for  the  cargo  to  bear  two-thirds,  an 

last  chapter.     ,  .  ° 

ship  one:. 

The  English  writers  upon  commerce  are  totally  sil 
this  respect ;  and  therefore  custom  must  be  our  guide : 
think  from  that  we  may  collect,  that  the  ship,  freight  {a 
cargo,  are  to  bear  an  equal  and  proportional  part  of  wh 
so  sacrificed  for  the  common  good. 

The  sea  laws  of  different  countries  vary  no  less  than 
the  formefr  question,  in  fixing  at  what  prices  goods  tl 
overboard  shall  be  estimated,  and  for  what  value  those 
are  to  contribute. 

a  Mag.  loa  By  the*  ordinances  of  Rotterdam,  Stockholm,  and  CopeJi 
if  the  accident,  which  occasioned  the  general  average, 
pened  before  half  the  voyage  was  performed,  the  jettisc 
to  be  estimated  at  prime  cost ;  but  if  after  that  period 
at  the  price  for  which  such  goods  would  sell,  at  the  pi 
discharge,   freight,   duties,  and  ordinary  charges  ded 

MoUoy,tit.    That  distinction  is  now,  however,  exploded  in  Englani 

ver.  a.  15.  ^j^^  custom  has  become  general  of  estimating  tlie  goods 

and  lost,  at  the  price  for  which  the  goods  saved  were 

freight  and  all  other  charges  being  first  deducted.     Th 

{a)  It  has  been  held  by  the  whole  court  of  King's  Bench,  that 
rou^t  contribute  to  the  general  average.    Da  Co*ia  v.  Newnhamy 
Rep.  407.    Williams  v.  London  Assurance  Cotnpany,  x  M.  and  S.  3 
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il  agreeable  to  the  marine  laws  of  JVisbuy,  wliicb  declare,  that  Leg.Wisb. 
tbe  goods  thrown  overboard  shall  be  brought  into  a  gross  ""*  *°* 
Hverage^  and  shall  be  rated  at  the  same  price  for  which  other 
merduuidize  of  the  same  sort,  preserved  from  the  sea  or  enemy, 
was  sold.     This  custom  mentioned  by  MoUoy  was  certainly 
new  in  England  at  the  time  he  wrote ;  for  it  appears  by  Malyne^  Malyne 
tbat  in  1622,  the  distinction  was  observed  of  estimating  the  1  "part* 
jgpodM  at  prime  cost,  if  the  jettison  happened  before  half  the  ^'  »^« 
voyage  was  performed ;    send  if  after,  at  the  price  the  rest  of 
the  goods  sold  for,   at  the  place  of  discharge.     However, 
MoBoy  is  a  more  modem  authority ;   and  Magens  says,  that 
the  prevailing  mode  of  settling  averages  now  adopted  in  Eng^ 
land  is  conformable  to  that  rule,  which  has  aboli&Iied  the  dis- 
tinction. 

Gold,  silver,  and  jewels,  nt  most  places,  contribute  to  a 
general  average,  according  to  their  full  value,  and  in  the  same 
manner  as  any  other  species  of  merchandize^     It  has  been  i  Mag.  6». 
laid,  that  an  immemorial  custom  has  prevailed  at  Amsterdam^ 
that  gold  and  silver  shall  only  contribute  for  half  their  value: 
the  reason  for  such  a  custom,  one  is  at  a  loss  to  conjecture. 
In  England  no  such  custom  prevails ;    but  money  and  jewels  Mdloy,  tit. 
anist  fall  into  the  general  average  at  their  full  price;  and  a  f^*^^' 
modem  writer  assures  us,  that  the  practice  was  such  in  London  i  Mag.  61. 
vhen  he  wrote ;  and  such  I  believe  it  to  be  at  this  day. 

In  a  late  case,  the  doctrine  here  advanced  was  mentioned  Peten  v. 
and  confirmed  by  Mr.  Justice  BtiUery  as  clear  law.  Sittings"t 

GuildhaU 

The  contribution  is  in  general  not  made  till  the  ship  arrive  1787. 
.at  the  place  of  delivery :  but  accidents  may  happen,  which  may  Rocfus  de 
came  a  contribution  before  she  reach   her  destined  port.  Kot.96.' 
Tbos  when  a  vessel  has  been  obliged  to  make  a  jettison,  or,  *  ^'K'  ^^ 
hj  the  damages  suffered  soon  after  sailing,  is  obliged  to  return 
to  her  port  of  discharge ;  the  necessary  charges  of  her  repairs, 
and  the  replacing  the  goods  thrown  overboard,  may  then  be 
settled  1^  a  general  average. 

Thus  I  have  endeavoured  to  lay  before  the  reader  an  idea 
of  vhat  is  meant  by  average ;  and,  in  order  to  do  that  more 
disdnctlyy  I  have  defined  what  average  is ;   I  have  shewn  its 

p  2  •  origin; 
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-  J>^^;  ud  wliat  the  Decenary  requisites  are  to  i 
i«Ci^  wfaence  Krerages  nrise^  legal.  I  then  stated  in  gena 
■  '-lAitt  aoeidenta  (v  ezpences  would  authorize  the  luffcrer  to  c 
.$M  •  contribation ;  -the  different  kinds  of  property  that  w 
Mlljpet  to  inch  contribution ;  and  lastly,  the  mode  1^  lAi 
,  An  Udos  of  thif  property  was  to  be  ascertained. 

It  only  remains  now  to  state,  that  the  insuren  are  liaUe 

'   pay  the  insured  for  all  expences  arising  from  general  aren 

*     in  proportion  to  the  sums  they  have  underwritten.     Hoc 

lb    says,  "  Jactu  Jo^o,  06  maris  tfmpeslatem,  pro  sttUrtxinda  m 

"  an  teneantw  ass  cwatareS  ad  solvetidttm  estimatumtm  re 

*  fKttrum  domino  ipsarvm  f    Die  eos  tion  teneri,  quia  pro  re 

"  jattiljtt  amtributio  inter  omnes  merces  habtntes  in  ilia  nan  j 

'      "        »  pretio  domino  ipsarvm,  ct  idea  si  assecuratm  rt 

■  rerum  jactation,  nan  potest  agere  contra  m 

tamm  tenentw  assecuraiores  ad  rr^mdvm  iU 

'^'VmCmi  et  portionem,  guam  solvit  assecuratvs  iti  illam  com 

•  '^ii&tioMm^tiendo  inter  onrnes,  habentes  merces  in  Hia  m 

:  *<'  fUttfortio  cum  Ron  recuperetur  ab  aliis,  habetta-  pro  depertt 

"  4tpnimiL'  ad  iltam portionem  tenentur  atsccurattiret" 

''Hw  qpfmon  of  this  learned  civilian  ii  agreeable  to 
lin  tf  aU  the  trading  powers  on  the  continent  of  Eunp^ 
'mU  M  to  duMe  of  England,  where  the  insurer,  by  his  Ci 
meti  cngagei  to  indemnify  ogainst  all  losses  arising  from 
general  average. 
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coDtribution  to  a  oourt  of  equity,  where  effectual  relief  may  9^^*  ^'<' 
be  obtained  against  all  the  parties  in  one  suit,  {a)  eery,  (a  i) 

&  Shower*! 

(a)  Since  the  fourth  edition  of  this  work  was  published,  this  point  has  ^* 

0ome  under  solemn  discussion  in  the  court  of  King's  Bench ;  and  the 
learned  Judges  of  that  court  were  unanimously  of  opinion,  that  a  special 
action  of  tusumpsii  may  be  maintained  by  the  owner  of  a  ship  agunst  the 
«wner  of  part  of  the  cargo,  to  recover  from  him  hb  proportion  of  a  general 
sf  crage  lots,  incurred  by  cutting  the  cable  and  part  of  the  tackle  of  the 
ihip,  and  applying  them  to  a  use,  for  which  they  were  not  originally  in- 
tended, for  the'  general  presenration  of  the  whole  tonccnru  Birkley  v. 
Fre^rave,  i  BoiCt  Bfp»  lao. 
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CHAPTER  VIII. 

Of  Salvage. 

C*  ALVAGE  is  so  necessarily  connected  with  the  two  former 
'^  chapters,  that  it  will  be  proper  to  take  it  into  consideratioo 
here,  before  we  proceed  to  the  other  parts  of  this  enquiry. 

STT*  ^6*  Salvage  is  an  allowance  made  for  saving  a  ship  or  goods,. or 
both,  from  the  dangers  of  the  seas,  fire,  pirates,  or  enemies: 
and  it  is  also  sometimes  used  to  signify  the  thing  itself  which  is 
saved ;  but  it  is  in  the  former  sense  only,  in  which  we  are  at 
present  to  consider  it. 

^««ne'«  The  propriety  and  justice  of  such  an  allowance  must  be 

Eq.  introd.    evident  to  every  one ;  for  nothing  can  be  more  reasoaable  • 

P'  ^  than  that  he,  who  has  recovered  the  property  of  another  from 

imminent  danger  by  great  ]abour,  or  perhaps  at  the  hazard 

of  his  life,    should  be  rewarded  by  him  who  has  been  so 

Leg.  Rhod.    materially  benefited  by  that  labour.    Accordingly-,  all  maritiine 

46,47.         states,  from  the  Rhodians  down   to  the  present  time,  have 

made  certain  regulations,  fixing  the  rate  of  salvage  in  some 

instances,  and  leaving  it,  in  others,  to  depend  upon  particular 

circumstances. 

The  law  of  England^  the  decisions  of  which  are  not  surpassed 
by  those  of  any  other  nation  in  justice  and  humanity,  was  not 
backward  in  adopting  a  doctrine  so  equitable  in  its  nature,  and 
so  beneficial  to  those  whose  property  was  endangered. 

Hirtford  v.        Thus,  in  an  action  of  trover,  the  defendants  pleaded,  that 

*^y™-  393-  ^^  goods,  for  which  the  action  was  brought,  were  in  a  ship 

aSalk.  654.  which,  took  fire,  and  that  they  hazarded  their  lives  to  save 

them  :  but  that  they  were  ready  to  deliver  the  goods,  if  the 

plaintiff  would  pay  4/.  for  salvage.     The  court,  upon  a  general 

demurrer  to  thia  plea,  were  obliged  to  give  judgment  for  the 

14  plaintiff, 
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phdndfiTy  because  the  special  plea  did  not  confess  a  conversion. 
Bat  apoa  the  general  pointy  for  which  this  case  is  cited,  Lord 
Chief  Justice  Holt  held  that  the  defendants  might  retain  the 
goods  till  payment  of  the  salvage,  as  well  as  a  taylor,  an 
(Mtler,  or  a  common  carrier :  and  salvage  is  allowed  by  all 
nations ;  it  being  reasonable,  that  a  man  shall  be  rewarded, 
who  hazards  his  life  in  the  service  of  another.  Therefore  his 
lordship,  in  favour  of  so  just  a  claim,  allowed  the  defendant  to 
waive  his  special  plea,  and  plead  the  general  issue. 

As  the  propriety  of  such  an  allowance  is  admitted  by  all, 
•  the  only  difficulty  that  can  arise  upon  the  subject  is,  to  ascer- 
tain in  what  proportions  these  gratuities  and  rewards  must  be 
allowed. 

The  laws  of  Rhodes  fixed  the  rate  of  salvage  in  several  Vide  the 
instances,  sometimes  giving  for  salvage  one-fifth  of  what  was  litrcfied. 
sa?ed;  at  other  times  only  a  tenth;  and  at  others,  one-half.  Leg.oier. 
The  relations  of  Oleroii  left  it  more  unsettled;  and  declared, 
that  the  courts  of  judicature  should  award  to  the  salvers,  such 
a  proportion  of  the  goods  saved,  as  they  should*  think  a  8u& 
fident  recompence  for  the  service  performed,  and  the  expence 
mconred.     Almost  every  state  has  regulations  on  this  head 
peculiar  to  itself;  and  the  legislature  of  this  country  has  by 
various  statutes  expressed  its  ideas  upon  the  subject.     I  shall 
first  consider  what  rule  it  lias  established  in  cases  of  wrecks 
and  then  what  the  rate  of  salvage  is  in  cases  of  recapture. 

^Vhea  a  ship  has  been  wrecked,  the  law  o{  England  has  fol- 
lowed the  laws  of  Oleron  in  declaring,  that  reasonable  salvage 
0%  shall  be  allowed.  But  the  statute  will  best  shew  the  idea 
rf  the  legislature. 

It  appears  firom  the  preamble,  that  the  hifainous  practices,  n  Ann. 
^hich  a  former  statute,  27  Edw.'^.c.  13.  had  endeavoured  •^■^^•••^^ 
to  suppress,  of  plundering  those  ships  whicli  were  driven  on 
Aore,  and  seizing  whatever  could  be  laid  hold  of  as  lawful 
PriiCj  still  continued ;  or  that  if  the  property  were  restored 
to  the  owners,  the  demand  for  salvage  was  so  exorbitant,  that 
^inevitable  ruin  of  the  trader  was  the  immediate  conse- 
Voice.    The  statute,  in  order  to  prevent  those  nuschie&  in 

p  4  future 
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Sect  I.        future,  enacted,  that  if  a  ship  was  in  danger  of  being  strande^ 
or  run  ashore,  the  sheriffs,  justices,  mayors,  constables,  ^ 
ofBcex-s  of  the  customs  nearest  the  place  of  danger,  shool^ 
upon  application  made  to  them,  summon  and  call  together  « 
many  men  as  should  be  thought  necessary  to  the  assistance^ 
and  for  the  preservation  of  such  ship  in  distress,  and  ber 
cargo ;  and  that  if  any  ship,  roan  of  war,  or  merchantBum^ 
should  be  riding  at  anchor  near  the  place  of  danger,  the  con- 
stables and  officers  of  the  customs  might  demand  of  the  superior 
officer  of  such  ship,  assistance  by  his  boats  and  such  hands  u 
could  be  spared :  and  that  if  the  superior  officer  should  refine 
to  grant  such  assistance,  he  should  forfeit  loo/. 


Sect.  a.  Then  follows  the  section  respecting  salvage*     **  And  for  the 

*^  encouragement  of  such  persons  as  shall  give  their  assistance 
<<  to  such  ships  or  vessels,  so  in  distress  as  afbresud,  be  it 
<^  enacted,  that  the  said  collectors  of  the  customs,  and  the 
<^  master  and  commanding  officer  of  any  ships  or  vessels,  and 
<*  all  others,  who  shall  act  or  be  employed  in  the  presendng 
<<  of  any  such  ship  or  vessel  in  distress,  or  their  cargoei} 
**  shall,  within  thirty  days  after  the  service  is  performed,  be 
*^  paid  a  reasonable  reward  for  the  same,  by  the  commander, 
**  master,  or  other  superior  officer,  mariners,  or  owners  of 
<^  the  ship  or  vessel  so  in  distress  as  aforesaid,  or  by  die 
'^  merchant  whose  vessel  or  goods  shall  be  so  saved ;  and  in 
^^  default  thereof,  the  said  ship  or  vessel  so  saved  shall  remain 
**  in  the  custody  of  the  officers  of  the  customs  until  all  charges 
<<  are  paid,  and  until  the  officers  of  the  customs,  and  the 
*'  master  or  other  officers  of  the  ship  or  vessel,  and  all  othen 
**  employed  in  the  preservation  of  the  ship,  shall  be  reasoruMf 
**  gratified  for  their  assistance  and  trouble,  or  good  security 
<^  given  for  that  purpose,  to  the  satisfaction  of  the  parties  thai 
^<  are  to  receive  the  same :  and  if  any  disagreement  shall  take 
**  place  between  the  persons  whose  ships  or  goods  hafC 
*^  been  saved,  and  the  officer  of  the  customs,  touching  the 
*^  monies  deserved  by  any  of  the  persons  so  employed,  it  shaB 
<<  be  lawful  for  the  commander  of  the  ship  or  vessel  so  saved, 
**  or  the  owner  of  the  goods,  or  the  merchant  interested 
*^  therein,  and  also  for  the  officer  of  the  customs,  or  his 
^*  deputy,  to  nominate  three  of  the  neighbouring  justices  of  the 

i6  «  peaces 


learest  port  to  the  place  where  the  said  ship  or  vessel 
lo  in  distress,  shall  apply  to  three  of  the  nearest 
es  of  the  peace,  who  shall  put  him  or  some  other 
insible  person  in  posses^sion  of  the  said  goods,  such 
et  taking  an  account  in  writing  of  the  said  goods, 
signed  by  the  said  officer  of  the  customs :  and  if  the 
|roods  shall  not  be  legally  claimed  within  the  space  of 
*€  months  next  ensuing,  by  the  rightful  owner  thereof^ 
public  sale  shall  be  made  thereof,  and  if  perishable 
Hi  forthwith  to  be  sold,  and  after  all  charges  deducted, 
endue  of  the  monies  arising  from  such  sale,  with  a  fair 
just  account  of  the  whole,  shall  be  transmitted  to  Her 
sty's  Exchequer,  there  to  remain  for  the  benelfit  of  the 
fill  owner,  when  appearing,  who,  upon  an  affidavit,  or 
•  proof  made  of  his  or  their  right  or  property  thereto, 
e  satisfaction  of  one  of  the  barons  of  the  coif  of  the 
lequer,  shall,  upon  his  order,  receive  the  same  out  of 
Szchequer." 

statute  of  Queen  Anne  then  goes  on  to  declare^  that  Sect.  3. 
ber  persons  than  those  mentioned  in  the  preceding 
endeavouring  to  enter  such  ship  or  vessel  without  the 
on  of  the  superior  officer  of  the  ship,  or  of  the  officer  of 
toms,  4^*  or  molesting  or  hindering  them  in  the  pre- 
m  of  the  ship,  or  defacing  the  marks  of  the  goods  on 
xf  such  ship,  shall  make  double  satisfaction  to  the  party 
I,  or,  on  default  thereof  shall  be  sent  to  the  house  of 
ion  for  twelve  calendar  months :  and  that  it  shall  be 
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true  owner;  or,  in  default,  such  person  shall  pay  treble  th^ 
value. 

'Seeu  5.  The  next  section  declares,   that  any  person  boring  holes  ^ 

a  ship  in  distress,  or  stealing  a  pump  belonging  thereto,  sh^J 
be  guilty  of  felony  without  benefit  of  clergy. 

This  act  was  made  perpetual  by  the  4  Geo*  i.  c  12. ;  and  as 
far  as  relates  to  our  present  subject,  we  can  collect,  that  ia 
cases  of  wreck,  the  rate  of  salvage  is  not  fixed,  but  must  be 
reasmutble^  that  is,  it  must  be  a  sufficient  recompence  to  those 
who  have  encountered  dangers  for  the  preservation  of -the  ship 
and  cargo,  regard  at  the  same  time  being  had  to  the  circum- 
stances of  the  owner  of  the  property  ^ved  :  and  what  shall  be 
a  sufficient  recompence  is  to  be  ascertained  by  three  justices  of  ' 
the  peace. 

Baring  v.  Thc  Court  of  King's  Bench  have  lately  foimd  themselvei 

8  E»t*s  R.    under  the  necessity  of  declaring  that  this  clause  of  the  statute^ 
57*  referring  the  quantum  of  damage  to  the  award  of  three  justices 

of  the  peace,  only  applies  to  cases  where  application  is  made 
by  or  on  behalf  of  the  commander  of  any  vessel  in  distress  to 
certain  public  officers,  and  where  the  salvage  is  made  througii    ^ 
them  and  others  employed  by  them.     But  it  has  omitted  to    , 
provide  for  the  case  of  persons  employed  in  the  salvage  by  the    j 
owners  or  their  servants,  where  resort  has  not  been  had  to  the 
public  officers.      And  the  subsequent  statute  of  26  Geo*  2. 
ch.  19.  applies  to  the  case  of  persons  volunteering  their  assist- 
tance  to  save  the  property,  under  no  employment  or  reqin-  - 
sition  whatever,  either  by  thc  owncr^s  or  public  officers. 

Li  consequence  of  what  fell  from  the  Court  in  the  above 

case,  in  an  act  soon  after  passed,  ^'  For  preventing  the  variooi 

^^  frauds    and   depredations  conmiitted   on  merchants,  ship 

<<  owners,  and  underwriters,  by  boatmen  and  others  within  the 

^^  jurisdiction  of  the  Cinque  Ports,  and  also  for  remedyiog 

^'  certain  defects  relative  to  the  adjustment  of  salvage  under  % 

^'  statute  made  in  the  twelfth  of  Queen  Anne^^  there  are  tiso 

clauses  introduced  afiPecting  the  whole  kingdom  (except  the 

Cinque  Ports,  which  are  regulated  by  the  prior  proviaons  of 

tlie  act),  which  are  evidently  aimed  at  the  deficiencies  dif- 

Govered 
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bj  the  Court  in  the  former  statute.  ^  And-whereas  it  4S  Geo.  3. 
ledient  that  the  like  means  of  conclusively  adjusting  and  ^'  ^^*''  * 
Bnng  the  quantum  of  the  monies  or  gratuities  to  be  paid 
t  several  persons  acting  or  employed  in  the  salvage  of  any 
vessel,  or  goods,  should  subsist  and  be  by  law  applicable 
les  where  the  salvors  shall  have  acted  under  and  by  the 
emplojrment  and  authori^  of  the  commander  or  other 
ior  officer,  mariners,  or  owners  of  any  ship  or  vessel  dn 
is,  as  now  by  law  provided  for  adjusting  the  quantum  of 
monies  or  gratuities  which  shall  have  become  due  in 
where  application  shall  have  been  first  made  to  officers 
$  customs,  or  other  officer  or  officers  in  that  behalf  made 
[^pointed  in  and  by  a  certain  statute  made  in  the  twelfth 
if  the  reign  of  our  late  sovereign  Queen  Anne^  intituled, 
1^  it  therefore  enacted  and  declared,  by  the  authority 
laid,  that  from  and  after  the  passing  of  this  act,  all  and 
means  which  in  virtue  of  the  statute  last  mentioned  sub- 
ad  may  now  be  by  law  applied  for  the  conclusively  ad- 
g^  and  for  the  recovering  of  the  quantum  of  the  moniesor 
tties  to  be  paid  to.  the  several  persons  acting  or  being 
lyed  in  the  salvage  of  any  ship,  vessel,  or  goods,  in  cases 
}  application  shall  have  been  first  made  pursuant  to  that 
e  to  officers  of  the  customs,  or  other  the  officer  or  officers 
in  in  that  behalf  mentioned,  and  assistance  shall  have 
thereupon  rendered  and  had  in  pursuance  of  tiie  pro- 
is  of  that  statute,  shall  be  by  law  applicable  and  available 
s  manner  to  all  intents  and  purposes,  and  in  cases  where 
Ivors  shall  have  acted  under  and  by  the  mere  employment 
uthority  of  the  commander  or  other  superior  officers, 
lers,  or  owners  of  any  ship  or  vessel  in  distress,  although 
eh  application  shall  have  been  made  to,  nor  any  authority 
Eistance  derived  from  any  officers  of  the  customs,  or 
the  officer  or  officers  in  the  said  statute  in  that  behalf 
oned ;  and  that  upon  payment  or  tender  and  refiisal  of 
mnium  of  monies  or  gratuities  to  be  paid  to  the  several 
EU  who  shall  have  acted  or  been  employed  in  such  sal- 
or  in  case  such  payment  or  tender  cannot  be  made^  or 
ity  being  given  for  the  due  payment  thereof  to  the 
ictioQ  of  the  justices  who  shall  have  adjusted  such  quan- 
f  gratuities,  it  shall  not  be  lawfiil  for  any  officer  of  the 
ens,  or  other  person  or  persons  having  the  possession 

*•  or 
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<<  or  custody  of  such  ship,  vessel,  or  goods,  tny  longer  to 
<*  tain  the  possession  or  custody  of  the  same,  or  any 
<<  thereof,   by  reason  or  pretence  of  any  claim  or  rig^t  ti^  g 
^^  compensation  or  gratuity  for  such  salvage  as  aforesaid^  ^ 
<<  for  having  acted  or  been  employed  therein/' 

Sect  22.  ^^  Provided  always,  that  in  cases  where  the  salvon 
<<  shall  have  acted  without  application  made  to,  or  without  any 
<<  authority  derived  from  any  officer  of  the  customs,  or  odwr 
<^  officer  in  the  said  act  mentioned,  and  the  commander  or 
'<  other  superior  officer,  mariners,  or  owners  of  such  ship  or 
«  vessel  so  saved  as  aforesaid,  or  the  merchant  or  other  penoa 
"  whose  goods  shall  be  so  saved,  or  their  agents  as  aforeiaidi 
<^  shall  disagree  with  such  salvors  touching  the  quanium  oiili 
<<  m<Hiies  or  gratuity  deserved  by  any  person  so  employed  m 
^<  aforesaid,  it  shall  be  lawful  for  the  commander  of  such  dup 
'^  or  vessel  so  saved,  or  the  owner  of  the  goods,  or  merchtnt 
'^  interested  therein,  or  their  agents,*  and  for  such  salvon  n 
*^  aforesaid,  to  nominate  three  of  the  neighbouring  justices  of 
<^  the  peace  to  adjust  the  quantum  of  the  monies  or  gratnitief 
<<  to  be  paid  to  such  salvors,  and  in  case  the  parties  shall  aot ' 
*^  agree  in  such  nomination,  that  then,  on  the  applica&m  of  j 
^^  any  of  the  parties  to  any  one  neighbouring  justice  cS  die 
^'  peace,  the  justice  so  applied  to  shall  nominate  two  other 
*'  neighbouring  justices  of  the  peace ;  and  such  three  ne^  J 
'^  bouring  justices  shall  and  may  thereupon,  and  thqr  sie 
^^  hereby  authorized  and  required  to  adjust  the  quantumoSllae 
^^  monies  and  gratuities  to  be  paid  to  dl  and  each  of  such  sil' 
^'  vors  who  '  shall  disagree  with  such  master,  commaodiiy 
<<  officer,  merchant,  or  owners,  or  their  agents  as  aforesaid^ 
^^  touching  the  quantum  of  monies  or  the  gratuity  to  be  psid 
*^  to  him  or  them  respectively,  for  his  or  their  having  been 
*^  employed  and  acted  in  such  salvage  as  aforesaid." 

Notwithstanding  this  salutary  statute  of  Queen  Anne  had 
passed,   the   enormities    complained    of  still  ccmtinued,  19  . 
the  disgrace  of  humanity  and  a  civilized  people ;  upon  wUdf"^ 
the  legislature  were  again  obliged  to  interpose  by  a  sob*; 
^6^G*  0.       sequent  statute,  which  I  should  perhaps  not  have  mentioiie^y  '^ 
had  it  not  contained  some  additional  regulations  respeGtiiig7 
salvage. 

The 


2UA?,Vin.3  OP  SALVAGE.  Ml 

The  statute  ordains,  that  persons  convicted  of  stealing  goods  Sect.  i. 
fitm  a  ship  wrecked  or  in  distress,  or  of  obstructing  the 
mupe  of  any  person  from  a  wreck,  or  of  putting  out  ialse 
lights  to  lead  such  ship  into  danger,  shall  suffer  as  felons 
fi^oat  benefit  of  clergy.     But  where  goodd  of  small  value  Sect.  a. 
shall  be  stolen,  without  any  circumstances  of  cruelty,  the  of- 
faider  may  be  indicted  for  petty  larceny.    Justices  of  the  Sect.  3. 
peaces  upon  information  of  shipwrecked  goods  being  stolen  or 
concealed,  are  empowered  to  issue  search-warrants ;  and  the 
poscma  in  whose  custody  they  may  be  found,  refusing  to  de- 
fiver  them  on  demand,  or  to  give  a  satisfactory  account  how 
flkej  became  possessed  thereof,  shall  be  committed  to  the  com- 
BMB  gaol  for  six  months,  or  until  payment  of  the  treble  value 
cfsoch  goods.     Goods  offered  to  sale,  suspected  of  being  ship-  Sect  4* 
wiedced,  are  to  be  stopped ;  and  notice  shall  be  immediately 
}peato  a  justice  of  the  peace;  and  if  the  person  offering  the 
iBBie  to  sale  cannot  make  out  the  property  to  be  lawfully  in 
Im,  the  goods  shall  be  returned  to  the  owner,  upon  a  rea^ 
fmable  reward  for  such  seizure  {to  be  ascertained  by  thejustice% 
«d  the  o0ender  shall  be  oltnmitted  to  the  common  gaol  for 
n  months,  or  until  payment  of  the  treble  value  of  the  said 
foods. 

And  be  it  further  enacted,  <^  that  in  case  any  person  or  sect.  5; 
:  ^  persons,  not  employed  by  the  master,  mariners,  or  owners, 

*  or  other  persons  lawfully  authorized,  in  the  salvage  of  any 

*  "  diip  or  vessel,  or  the  cargo  or  provision  thereof,  shall,  in 
t  *  the  absence  of  the  persons  so  employed  and  authorized, 
I  *  sive  any  such  ship,  vessel,  goods,  or  effects,  and  cause  the 

*  seme  to  be  carried  for  the  benefit  of  the  owners  or  pro- 
.  .*  prietors,  into  port,  or  to  any  near  adjoining  custom-house, 

'^  or  other  place  of  safe  custody,  immediately  giving  notice 

*  diereof  to  some  justice  of  the  peace,  magistrate,  or  custom- 

*  house  or  excise  officer,  or  shall  discover  to  such  magistrate 
■  *  or  officer,  where  any  such  goods  or  effects  are  wrongfully 
•^boof^tf  sold,  or  concealed,   then  suck  person  or  persons 

*  skaU  be  entitled  to  a  reasonable  reward  for  such  services^  to 
■^  be  paid  by  the  masters  or  owners  of  such  vessels  or  goods, 

*  and  to  be  adjusted  in  case  of  disagreement  about  the 
^  quantum^  in  like  manner  as  the  salvage  is  to  be  adjusted 

*«  and 
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.  **  And  be  it  fbrtbw  enacted,  that  for  the  better  a«ce 
M  ii^  t]ia  a^nge  to  be  paid  in  pursuance  of  the  piCMn 
**  anil  tba  act  before  mentioned,  and  ibr  the  more  cfii 
M  paKiBg  the  ttid  act  into  execution,  the  justice  c^the  | 
■*  SM^ir,  beilifi^  collector  of*  the  cuatonu,  or  chief  com 
**  iriio  dwU  be  neareA  to  the  place  where  any  ship,  goof 
'**  aftcU  ahall  be  stranded  or  cast  away,  shall  fiNlhwitl 
**  iwMirfr  notice  for  a  meeting  to  be  held  as  soon  aa  pc 
**  of  tbe  iberiff  or  his  deputy,  the  justices  of  the  peace,  nti 

'  "  or  otber  chief  nugistrates  of  towns  corporate,  coronal 
M  eomouMioners  of  the  land-tax,  or  any  fire  or  more  of 
**  wbo  are  hereby  empowered  and  required  to  give  aid  i 
*f  tecorion  of  this  and  the  said  former  act,  and  to  a 
**  premier  pcrsoBs  for  the  saving  of  ^ips  in  distreu,  and 
**  ■hipii  vessels^  and  ^ects,  as  shall  be  stranded  oi 
**  amy;  and  also  to  examine  persons  upon  oath,  toadli 
**  oaneeniing  the  same,  or  the  ii^lvage  thereof,  and  to  i 
**  the  yiumtum  of  such  salvage,  and  distribute  tbe  sune  a 
**  die  persons  concerned  in  buch  salvage,  in  case  of  diar 
**  ment  among  the  parties,  or  the  said  persons ;  and  that 
**  neb  magistrate,  ^c,  attending  and  acting  at  such  m 
**  iball  be  paid  four  shillings  a-day  for  his  expencet  i 
**  (rft^«Ml«iii^j  out  of  the  goods  and  effects  saved  by  tb 

.  .**  or  direction." 

:_ Provided  always,  iJmt  il'  ilic  Lliargcs  an<!  rewarc' 

aid  b}-  the  former  siatutc,  ai 

fficient  security 
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*  and  interest  for  the  same,  at  the  rate  oT  4  per  cent,  per 

*    UnllMm* 

The  act  also  declares,  that  the  conmiissiouers  of  the  land-  Sect.  9. 
to,  the  deputy-sheriff,  the  coroner,  and  the  officers  of  excise 
in  each  county,  shall  be  the  proper  officers  for  putting  these 
ads  in  execution,  together  with  those  persons  respectively 
ikmed  in  the  act  of  Queen  Amie.  In  the  Cinque  Ports,  how-  Sect,  ic 
evor,  the  execution  of  these  acts  is  intrusted  to  the  lord  warden 
<f  the  Cinque  Ports,  the  lieutenant  of  Dover  Castle,  the  de- 
ffBSP/  warden  of  the  Cinque  Ports,  the  judge  official  and  com- 
aiasary  of  the  Court  of  Admiralty  of  th^  Cinque  Ports,  two 
ancient  towns,  and  the  members  thereof^  and  to  all  and  every 
other  person  and  persons  appointed,  or  to  be  appointed  by 
the  lord  warden  of  the  Cinque  Ports. 

The  statute  proceeds  to  say,  that  persons  convicted  of  as-  Sect.  n. 
uniting  any  magistrate  or  officer,  jvhen  in  the  exercise  of  his  *"^  **" 
^rty  respecting  the  preservation  of  any  ship,  vessel,  goods,  or 
efiects,  shall  be  transported  for  seven  years ;  and  the  justices, 
in  the  absence  of  the  sheriff,  may  take  a  sufficient  force  with 
Aem  to  repress  violence.     It  directs,  in  the  last  place,  that  Sect.  15. 
tfe  officer  of  the  customs  who  shall  act  in  preserving  any  ship 
ar  Tessel  in  distress,  or  the  cargo  thereof,  shall  cause  all  per^ 
Ions  belonging  to  the  said  ship  or  vessel,  and  others  who  can 
|ne  any  account  thereot^  or  of  the  cargo  thereof,  to  be  exa- 
ninedfupon  oath  before  some  justice  of  the  peace,  as  to  the 
lanae  or  description  of  the  said  ship  or  vessel,  and  the  names 
tf  the  master,  commander,    or   chief  officer,    and  owners 
ittteoXj    and  of  the  owners  of  the  said  cargo,  and  of  the 
farts  or  places  from  or  to  which  the  said  ship  or  vessel  was 
I  bandy  and  the  occasion  of  the  said  ship's  distress ;  which 
^  ttamination  the  justices  are  to  take  down  in  writing,  and  they 
'  Aall  deliver  a  true  copy  thereof,  together  with  a  copy  of  the 
loeoant  of  the  goods,  to  the  officer  of  the  customs,  who  shall 
tenmit  the  same  to  the  secretar}^  of  the  Admiralty  for  the 
iuft  beiii^  that  he  may  publish  the  same,  or  so  much  thereof, 
h  die  London  Gazette,  as  shall  be  necessary  for  the  informa- 
lioD  of  persons  interested  therein*     This  act  is  not  to  extend  Sect.  18. 
^Scoiland. 

Thus 
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Thus  anxiously  has  the  legislature  provided  for  the 
servation    of  property  wrecked,   thereby  diminishing 
calamities  which  must  unavoidably  happen  to  all  conterr:^ 
in  foreign  commerce;  and  with  no  less  anxie^  and  wisd^u^ 
it  has  appointed  certain  magistrates  to  ascertain  what  shall  k 
a  sufficient  allowance  for   the  salvage  of  a  ship  or  goods  in 
cases  of  wreck.     The  necessity  of  leaving  the  quantum  to  the 
arbitration  of  proper  persons,  to  be  decided  according  to  die 
circumstances  of  each  case,  is  obvious;  because  it  is  impoi' 
sible  to  suppose  two  mstances  of  such  a  calamity  so  similar  to 
each  other,  that  the  trouble^  danger,  and  expenoe  of  bodi 
shall  be  exactly  equal.     It  would  be  contrary,  therefore,  to 
the  first  principles  of  justice,  to  decide,  that  the  same  sum 
should  be  the  allowance  or  recompence  for  every  possible  cak 
of  salvage.  For  instance,  if  a  ship  be  found  adrift  at  sea,  haviog 
been  abandoned  by  the  master  and  crew,  it  seems  reasonable^ 
that  the  allowance  for  salvage  should  be  greater  than  in  a  caie 
where  a  man  merely  picks  up  goods  cast  upon  the  shores  and   ; 
carries  them  to  a  place  of  securitfr*     Thus  much  for  salvage 
in  case  of  a  wreck. 

Vide  ante,        We  have  formerly  seen,  that  when  the  ships  or  goods  of 
c  4.  p.  115.  j^ritish  subjects  were  retaken  from  an   enemy,  the  origin^  : 
owner  was  entitled,  by  the  marine  law,  to  have  them  restored^ 
upon  paying  to  the  recaptors  a  reasonable  salvage,  providel ' 
the  recapture  was  before  condemnation.     It  was  also  observe^  4 
that  the  statute  law  had  extended  the  right  of  the  original  \ 
owner ;  so  that  he  was  entitled  to  have  his  ship  and  goodi 
restored  to  him,  whether  they  were  retaken  after  condemn* 
ation  or  before,  however  distant  the  time  of  recapture  TsSi^lL'i 
be  from  that  of  the  original  taking.     The  statutes  have  iit^\ 
fixed  the  precise  rate  of  salvage,  which  the  recaptors  shall  bt- 
entitled  to  demand. 

By  the  13  Geo.  2.  c.  4.  and  29  Geo.  2.  c.  34.  Parliamcflfc' 
fixed  and  ascertained  the  rate  of  salvage,  in  case  of  a  reeap*' 
ture,  proportioning  the  amount  of  the  reward  to  the  lengdiflf-- 
time  the  ship  or  goods  had  been  in  the  possession  of  the  eaeoKf^h 
because  the  longer  they  remained  in  the  hands  of  the  eneia|^^ 
so  much  the  less  was  the  hope  of  recovery.  At  the  sametimfl^ 
however,  those  statutes  fixed  a  bound»y,  beyond  which  ths 

allow* 
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Ibtaiiee  should  not  pass ;  namely,  that  in  no  case  whatever, 
benld  the  recaptora  be  entitled  to  more  than  a  moiety  of  the 
rapertj  rescued  from  the  enemy. 

But  the  statutes  33  Geo.  3.  c.  66.  s.  42.   and  43  Geo.  3, 

160*  9.  29*  (which  section  see  ante,  p.  115.)  has  destroyed 

at  proportion,  and  has  ascertained  the  rate  in  all  cases, 

nwerer  long  the  ship  has  been  in  the  enemy's  possession,  to 

» one-eighth,  if  the  recapture  has  been  made  by  any  of  His 

8  ships,  land  one-sixth,  if  made  by  a  privateec  or 

ship. 


It  is  said  in  the  statute,  that  the  salvage  shall  be  a  propor-  B«awe8,Lex 
Ml  of  tlie  ships  and  goods  so  restored :  but  a  writer  upon  ^^'^  ^^' 
ateantile  law  observes,   that  the  wearing  apparel  of  the 
aster  and  seamen  are  always  excepted  from  the  allowance  of 
b^ge. 

Ilie  statute  has  also  said,  it  must  be  an  eighth,  or  a  sixth,  Beawes, 
:•  rftihe  true  value*    Now  the  valuation  of  a  ship,  in  order  '^^* 

ascertain  the  rate  of  sabrage,  mfiy  be  determined  by  the 
>licy  of  insurance,  if  there  is  no  reason  to  suspect  she  is 
idnrralued ;  and  the  same  rule  may  be  observed  as  to  goods, 
bsrs  there  are  policies  upon  them.  If  that,  however,  should 
cH  be  the  case,  the  salvers  have  a  right  to  insist  upon  proof 
^  the  real  value,  which  may  be  done  by  the  merchant's  in* 
and  they  must  be  paid  for  accordingly* 


Tile  only  question  then  is,  how  far  the  insurers  are  affected 
^tHs  allowance  of  salvage*  By  their  own  contract,  they 
atjaesdy  agree  to  indemnify  the  insured  against  such  charges : 
^  And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  for  vi'ie  the  - 
•^Ae  assured,  their  factors,  servants,  and  assigns,  to  sue,  Nofi"^*** 
^laboor,  and  travel  for,  in,  and  about  the  defence,  safe- 
^  guard,  and  recovery  of  the  said  goods  and  merchandizes, 
'  sod  ship,  ^«  or  any  part  thereof  without  prejudice  to  this 

iasoranoe;  to  the  charges  whereof  we  the  iassurers  will  con- 

trilMite,  each  one  according  to  the  rate  or  quantity  of  his 

sum  herein  assured/' 
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III  the  case  of  Mitchell  v.  Edie,  ( i  Tenn  Rq>ort%  60S.) 
])^r.  Justice  Ashhwst  said,  it  seemed  to  him,  that  the  mean- 
ing of  this  clause  was,  that  till  the  assured  have  been  infonned 
of  what  has  happened,  and  have  had  an  opportunity  of  exer- 
cising their  own  judgment,  no  act  done  by  the  master  shall 
prejudice  their  right  of  abandonment. 

In  order  to  entitle  the  insured  to  recover  the  ezpences  of 
salvage,  it  is  not  necessiiry  to  state  them  in  the  d^IaratioO) 
as  a  special  breach  of  the  policy ;  because  an  insuraooe  is 
against  all  accidents,  and  salvage  is  an  immediate  and  neoeamj 
consequence  of  some  of  those  stated  in  a  policy. 

Ctreyr.  llius  in  an  action  on  a  policy  of  insurance^  for  insmiBg 

in  b!r.  goods  on  the  ship  A,^  the  plaintiff  declared^  that  the  ihf 
temp.  Hard,  gpnmg  a  Icak,  and  sunk  in  the  river,  whereby  the  goods  wdf 
spoiled :  the  evidence  was,  that  many  of  the  goods  wvc 
spoiled,  but  some  were  saved.  The  question  wa%  Whetlier 
the  plaintiff  might  give  in  evidence,  the  expenoes  of  silvifE^ 
that  not  being  particularly  stated  in  the  declaration,  as  I 
brcacli  of  tiic  policy  ? 

Lord  Hardwicke.  —  "I  think  they  may  give  it  in  evidcM 
for  the  insurance  is  against  all  accidents.    The  accident  Vt 
in  this  declaration  is,    that   the  ship  sunk  in  the  river: 
goes  on  and  says,  that  by  reason  thereof  the   goods 
spoiled.     That  is  the  only  special  damage  laid;  yet  it  is  Ml 
the  common  case  of  a  declaration  that  lays  a  special  damtffi 
where  the  plaintiff  may  give  in  evidence  any  damage  tl 
within  his  cause  of  action.      It  was  objected,  that  m 
breach  of  the  policy  should  be  laid,  that  the  insurer 
have  notice  to  defend  it.     Now  it  is  so  in  this  case^  ibr 
have  laid  the  accident,    which   is  sufficient  notice^ 
it  must  of  course  follow  that  some  damage  did  happen.^ 

But  although  the  insured  may  recover  from  the  insurer  w V^ 
expences  of  salvage;  yet  he  shall  only  be  entitled  to  and 
demnity,  and  shall  not  receive  a  double  satisfaction  for 
same  loss.     Thus  if  the  insurer  should  have  paid  to  the  il 
smedthe  expences  arising  from  salvage;  and  afterwards, 


1 
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I 


Chaf.  Vm.]  OF  SALVAGE.  287 

Moonnt  of  «ome  particular  circumstances,  the  loss  should  be 
rqMired  by  some  unexpected  means,  the  insurer  shall  stand 
in  the  place  of  the  insured,  and  receive  the  sum  thus  paid  to 
atone  for  the  loss. 

It  was  so  determined  in  a  case  before  Lord  Hardmcke  in  Randall  v. 
Qiancery.  The  king  having  granted  general  letters  of  re-  ^??*^'^i 
prisal  on  the  Spaniards  for  the  benefit  of  his  subjects,  in  con- 
lideraticm  of  the  losses  they  sustained  by  unjust  captures,  the 
eommissicmers  would  not  suffer  the  insurers  to  make  claim  to 
part  of  the  prizes,  but  the  owners  only ;  although  they  were 
already  satisfied  for  their  loss  by  the  insurers,  who  thereupon 
bmi|^t  the  present  bill.  The  Lord  Chancellor  was  of  opinion, 
diat  the  plaintifib  had  the  plainest  equity  that  could  be.  The 
originally  sustaining  the  loss  was  the  owner ;  but  after 
made  to  him,  the  insurer  becomes  the  owner.  No 
iuBkltf  bat  from  that  time,  as  to  the  goods  themselves,  if  re- 
in specie,  or  compensation  made  for  them,  the  insured 
as  a  trustee  for  the  insurer,  in  proportion  for  what  he 
JMid;  although  the  commissioners  did  right  in  avoiding  being 
entangled  in  accounts,  and  in  adjusting  the  proportion  be- 
them.  Hieir  commission  was  limited  in  time;  they 
who  was  owner;  nor  was  it  material  to  them,  to  whom 
lie  Msigned  his  interest,  as  it  was  in  efiect  after  satisfaction 
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however,  may,  and  do  frequently  arise,  where  the 
mtrngt  is  so  high|  the  other  expences  are  so  great,  and  the 
t^fect  of  the  voyage  is  so  far  defeated,  that  the  insured  is  al« 
lomA  by  the  laws  of  all  trading  nations  to  abandon  his  in- 
Imt  in  the  property  saved  to  the  insurer,  and  to  call  upon 
Iftn  to  contribute  as  if  a  total  loss  had  actually  ^happened. 
^iFliat  circumstances  shall  be  deemed  sufficient  to  justify  the 
asnred  in  making  such  an  abandonment^  will  be  the  subject 
of  the  following  chapter. 
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CHAPTER  IX. 
Of  Abandonment. 

Chap.  4.       \}(7^^  ^^^^  formerly  seen,  that  the  insured,  befi>rtt  he  ctf 
pothi!r'«  demand  a  recompense  from  the  underwriter  for  a  toUl 

Traicedu      loss,   must  Cede  or  abandon  to  him  his  right  to  aD  die 
d'Aatur-      property  that  may  chance  to  be  recovered  from  shipwred^ 
ance,  133.    capture,  or  any  other  peril,  stated  in  the  policy.    It  has  iho 
p.  15^.'  '     bem  observed,  and  from  the  preceding  sentence  it  is  obfioii^ 
that  when  we  speak  of  a  total  loss,  with  respect  to  iii8iiraiioe% 
we  do  not  always  mean,  that  the  thing  insured  is  absobld^ 
lost  and  destroyed :  but  that,  by  some  of  the  usual  peril%  il 
is  become  of  so  little  valuer  as  to  ratitle  the  insured  laciB 
upon  the  uliderwriter  to  accept  of  what  is  saved,  and  to  py 
the  full  amount  of  his  insurance,  as  if  a  total  lose  had  a^aiJiy 
happened.    Indeed,  the  word  abandonment  conveys  the  ite 
See  RaBdaU  that  the  whole  property  is  not  lost ;  for  it  is  imposdUe  to  csil  ^ 
]['y^|°'  or  abandon  that  which  does  not  exist,  {a)    When  the  ondo^  1 
■nte»  c.  8.     writer  has  discharged  his  insurance,  and  the  abandonmeafc^il  J 
^'  ^^^'        made,  he  stands  in  the  place  of  the  insured,  and  is  entitled  to  j 
all  the  advantages  resulting  from  that  situation. 

(a)  And  therefore  the  general  convenience  of  making  an  abandonmcit 
has  led  to  an  opinion  that  it  is  more  necessary  than  it  really  is.    A  party  i> 
not  in  any  case  obliged  to  abandon :  neither  will  the  want  of  an  abandoft' 
ment  oust  him  of  his  claim  for  that  which  is,  in  fact,  either  an  vmtif 
or  total  loss,*  as  the  case  may  be.    Where  there  is  an  abandomnenty  dn 
risk  is  thrown  on  the  underwriters ;  where  there  is  no  abandomiieiit»  l|s  ' 
party  takes  the  chance  oi  recovering  according  to  his  actual  loss.    Wilk;  \ 
out  an  abandonment,  an  average  loss  may  be  recovered :  abandonmeit 
is  only  necessary  to  make  a  corutructive  total  loss :  but  if  a  loss  v  td^ 
ally  total,  no  abandonment  can  be  necessary.    By  Lord  EUenborou^  ii 
Mellish  T.  Andrews,  1$  East,  13.  and  MuUeit  y.  Skeddon,    13  Eati,  304* 
But,  said  His  Lordship,  upon  another  occasion,  and  quite  consiftenli|^ 
(Tunno  v.  Edwards,  i%  East,  491.)  it  is  a  clear,  established,  and  fimfflt  fc 
rule  of  insurance-law,  that  where  the  thing  subsists  in  specif  and  there  il  1^ 

a  chance  of  its  recovery,  there  must  be  an  abandonment.  \ 

J* 

From 


: 


Ik 
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From  what  has  been  said,  then,  it  appears  that  abandon- 
EBmt  dates  its  or^in  from  the  period  at  which  the  contract 
E>f  iBiiurance  was  itself  introduced ;  because  insurance  being  a 
xmtract  of  indemnity,  the  insured  can  recovtf  no  more  than 
he  amount  of  the  loss  actually  sustained :  but  if  he  were  al- 
oved  to  recover  for  a  total  loss,  and  might  ako  retain  the 
wcperty  saved,  he  would  be  a  considerable  gainer,  which  the 
■w  will  not  allow.  Accordingly  we  find,  that  the  doctrine  of  France, 
Imdonment  has  obtained  a  place  in  the  laws  of  all  the  mari-  ^p^^^^^m, 
nations  in  the  wcnrld,  where  insurance  has  been  known :  dlebur^ 


tfd  in  all  those  laws  the  definition  of  it  is  the  same,  namely, 
hat  when  any  goods  or  ships  that  are  insured,  happen^  to  be 
mtf  taken,  or  spoiled,  the  insured  is  obliged  to  abandon  such 
goods  or  ships  for  th^  benefit  of  the  insurers,  before  he  can 
Imand  any  satisfaction  from  them.  In  this  respect,  also,  they  pothier, 
mm  to  be  agreed,  that  when  an  abandonment  is  made^  it  must  '•  '^^'  o*^^« 

of  Lew  T  A- 

m  artotal,  not  H  partial  one;  that  is,  one  part  of  the  property  an.  47. 
Bsnred  shaH  not  be  retained,  and  the  other  part  abandoned ;  ^  ^  ^^* 
iv^gttlation  certainly  founded  in  justice. 

'  Thepn^riety  and  justice  of  abandoning  in  certain  cases  to 

he  insurers  being  apparent,  it  will  be  proper  to  consider  in 

viMit  cases,  and  under  what  circumstances,  the  insured  is  en- 

iUt  to  exercise  this  power :    for  though  in  all  cases  the  in- 

nrad  has  a  right  to  say,  he  will  not  abandon;  yet  he  cannot  a  Burr.  697. 

it  ins  pleasure  harass  the  insurer,  by  saying  he  will  aband<Hi, 

nd  thereby  turn  that,  which,  in  its  own  nature  was  only  a 

isrtialy  into  a  total  loss. 

Li  questions  of  this  nature,  the  opinion  of  learned  foreign- 
Ts  must  always  have  weight :  because  they  are  not  questions 
f  pedtive  regulation,  or  municipal  law :  but  of  general  and 
stfimve  import :  not  confined  to  any  particular  states  but 
iNDided  on  the  great  principles  of  reason,  justice,  and  uni- 
lewi  law.  The  learned  Eoccusy  who  has  accurately  examined  roccus, 
he  works  of  those  writers  that  went  before  him,  and  who^  after  Na  50. 
itating  their  various  opinions,  forms  his  own  conclusions,  has 
Dot  been  silent  upon  this  occasion.  He  puts  this  question : 
*^  Assecurator,  qui  jam  solvit  cestimationem  mercium  deperdi- 
^  tanun,  si  postea  dictse  merces  appareant.et  recuperatss  sint^ 
^  an  posdt  cogere  dominum  ad  accipiendas  illas^  et  ad  red- 

Q  3  <<dendam 
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<<  dendam  sibi  aestimationem    quam  debit  P'    He  answer^ 
<<  Distingue ;  aut  merces,  vel  aliqua  pars  ipsanim  apparemti 
<<  et  restitoi  possint,  ante  solutionem  aestimationis,  et  tone  t^ 
<^  netur  dominns   mercium  illas  recipcre,  et  pro  illfi  parte 
<^  mercium  apparentium    liberabitur  assecurator;    nam  qd 
*^  tenetur  ad  certam  quantitatem  respectu  certee  specid,  daadD 
^*  illam,  liberatur ;  et  etiam,  quia  contractus  assecurationn  at 
^  conditionalis,   scilicet,  si  merces  deperdantur ;  non  antem 
<<  dicuntur  deperditas,  si  postea  reperiantur.  Venim  ai  meroa 
**  non  appareant  in  ilia  pristina  bonitate,  aliter  sit  8estim8ti(h 
<'  non  in  totum,  sed  prout  tunc  valent     Aut  vero  post  sohh 
'^  tarn  asstimationem  ab  assecuratore  compareant  meroe%  et 
^^  tunc  est  in  electione  mercium  assecurati  vel  recipere  meroe^ 
•'  vel  retinere  pretium." 

And  although  a  subsequent  passage  in  the  same  author  BtfJ 
seem  to  contradict  that  just  cited ;  yet  when  attended  Id^ 


K°^*        they  are  both  perfectly  consistent.     He  says,  **  ^oflSdt 

<^  extitisse  conditionem  ad  beneficium  assecurati  de  amisrifliie 
<<  navis,  etiam  quod  postea  sequeretur  recuperatio ;  nam  per 
<^  talem  recuperationem  non  poterit  praejudicari  assecurato." 

From  this  passage  it  may  be  inferred,  that  a  total  loss  ha* 
ing  once  happened,  it  must  always  continue  so.  But  it  mni 
be  understood,  with  reference  to  the  context,  and  other  paiti 
of  the  work,  irom  which  it  appears,  that  in  order  to  entitle  tiN 
insured  to  recover  as  for  a  total  loss,  it  must  continue  totad  it 
the  time  when  the  oiFcr  of  abandonment  is  made^  at  the  tOK 
of  the  action  brought,  or  at  the  time  of  the  payment  6f  tk 
money. 


Chap.  7.  In  a  French  treatise,  called  Le  Guidon^  it  is  said,  that  die 

insured  may  abandon  to  the  underwriter,  and  call  upon  \m 
for  a  total  loss,  if  the  damage  exceed  half  the  value  of  tk  i 
thing ;   or  if  the  voyage  be  lost,  or  so  interrupted,  that  tki  \ 
pursuit  of  it  is  not  worth  the  freight. 

] 
^"^  o^*  f      *^^  same  idea,  with  respect  to  the  circumstances  whi4 ; 
Biib.  Ord.   will  justify  an  abandonment,  seems  to  prevail  in  almost  aH  tk 
S^i^eok     ^^^g^  ordinances. 

But 
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But  in  no  country  have  the  principles  of  abandonment  been 
Are  aocorately  defined  than  in  England :  and  it  must  be  re- 
sndbered,  that  the  decisions,  from  which  the  following  prin- 
iles  are  selected,  are  of  the  greatest  authority ;  that  they  are 
t  merely  the  opinions  of  private  speculative  men,  but  the 
emn  and  deliberate  judgment  of  the  grave  and  learned 
dgCB  of  the  English  courts ;  judgments  formed  after  mature 
liberation  and  serious  argument ;  established  upon  the  solid 
d  permanent  basis  of  reason  and  good  sense. 

F!rom  those  decisions  we  may  collect,  that  the  right  to  aban- 
n  most  arise  upon  the  object  of  the  insured  being  so  far  de- 
ited  by  a  peril  in  the  policy,  that  it  is  not  worth  his  while  to 
ixsue  it :  such  a  loss  as  is  equally  inconvenient  to  him,  as  if  it 
iA  been  totaL     For  instance,  if  the  voyage  be  absolutely  lost,  2  Durr. 
r  not  worth  pursuing ;  if  the  salvage  be  very  high,  suppose  a  '^^^' 
4^/  if  further  expence  be  necessary;  if  the  insurer  will  not 
igige  at  all  events  to  bear  that  expence,  thought  it  should  Guidon. 
coeed  the  value^  or  &il  of  success :  under  these,  and  many  ^'  ^'  ^  '* 
ther  like  circumstances,  the  insured  may  disentangle  himself 
id  abandon,  notwithstanding  there  has  been  a  recapture. 

It  is  evident,  that  there  may  be  circumstances  in  which  it  %  Burr.  697 
odd  be  contrary  to  every  principle  of  justice  to  suffer  the  '*'3* 
Mqred  to  abandon ;  for  a  ship  might  be  taken,  and  escape 
(mediately,  which  would  be  no  hindrance  at  all  to  the 
ijrage:  or  she  might  be  taken  and  instantly  ransomed,  which 
ould  amount  only  to  a  partial  loss ;  in  which  case  the  in- 
wed  shall  not  be  allowed  to  demand  a  recompence  for  a 


It  is  also  material  to  observe,  that  the  right  to  abandon  surr.  12x4. 

mt  depend  upon  the  nature  of  the  case  at  the  time  of  the 

:doQ  brought,  or  at  the  time  of  the  offer  to  abandon  :   a  de- 

Tmination  founded,  as  I  have  said  before,  on  the  nature  of 

le omtract  between  the  parties;   because  an  insurer  ought 

ever  to  pay  less,  upon  a  contract  of  indemnity,  than  the  value 

f  the  lo«;  and  the  insured  ought  never  to  gain  more* 

From  what  has  been  said,  it  wiU  appear  sufficiently  evident,  iTermRep. 
^  the  owner  cannot  abandon,  unless  at  some  period  or  other  ^'  *'*• 

g  4»  of 
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of  the  Tpysge  there  has  been  a.  total  loss :    and  iherelbre, 
neither  the  thing  iosured,  nor  tlie  voyagu  be  tost,  and  t^ 
damage  sustained  shall  be  found,  upon  coinptitntlon,  not 
amount  to  a  moiety  of  the  value,  the  owner  bhail  not  be 
lowed  to  abandon. 


Xhese  principles  arc  fully  illustrated  and  confirmed  by 
judgnieDts  ^veo  in  the  following  cases. 

The  defendant  had  insured  the  ship  Success  Irom  Londt^-~~, 
Bermudoi,  and  so  to  Carolina ;  the  ship  was  taken  t — ^ 
^kimsh  privateer,  and  afterwards  retaken  by  an  English  n, 
vateer,  and  carried  into  Boston  in  Nmo  England,  wherer^  ^ 
person  appearing  to  give  security,  or  to  answer  the  moiety  ^^ 
receptors  were  entitled  lo  for  salvage,  she  was  condenmeii  and 
•old  in  the  Court  of  Admiralty  there  :  the  recaptors  had  tfaeii^ 
moiety>  and  the  overplus  money  remained  in  the  hands  of  the 
officers  of  that  court.  An  action  upon  the  policy  wasbrougt^^ 
kt  law  by  the  defendant  here,  who  obtainetl  a  verdict  agaii:** 
the  DOW  ptaistiff. 


The  plaintiff  brought  a  bill,  suggesting  the  capture  to  U^ 
fraudulent,  and  done  designedly  bj'  tlie  captain;  and  do^ 
moved  for  an  injunction  to  stay  the  proceedings  at  law. 

It  was  .contended  for  the  plaintifl',  that  though  the  captu 
tn^ht  not  be  fraudulent,  yet  the  defendant  ought  not  to  r 
r  more  on  the  policy  than  a  nioitiy  of  the  loss,  as  the* 
i  the   thing  saved  to  I 
officers  of 
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LiOfd  Chancellor  Hardwicke.  —  <^  There  is  no  ground  for 
jn injonction  in  this  case;  here  there  was  an  agreement  to  go 
to  trial  in  one  of  these  actions  which  had  been  brought,  and 
to  be  bound  by  the  event  of  that :   at  the  time  of  the  trial, 
thej  knew  that  the  ship  was  retaken,  and  the  manner  of  the 
capture.     The  quantum  of  the  damage  and  loss  sustained  is 
4ie  only  thing  now  to  be  disputed ;  for  it  is  impossible  to  carry 
4M1  trade  without  insuring,  especially  in  time  of  war.    There- 
iote  r^ard  must  be  had  X^  the  insured,  as  wdl  as  to  the  in- 
wer;  and  where  there  is  no  admission  in  the  answer  of  any 
kind  of  fraud,  though  various  pretences  of  that  sort  may  be 
aet  op  by  the  bill,  they  are  not  to  be  regarded.     The  question 
then  arises  on  the  statute  of  13  Geo.  a.  with  regard  to  the 
•alvage.     It  has  been  said,  there  ou^t  to  be  only  half  die 
\am  recovered  on  the  policy;  and  as  to  that,  the  act  has  made 
great  alteration  in  the  law  of  nations  with  respect  to  ro- 
apiures.     The  carrying  a  ship  it^ra  prasiiia  hottiym^  or  n 
femoetaverit  widi  the  enemy,  makes  it  the  prize  of  the  person 
making  it,  as  if  it  had  been  originally  the  ship  of  the  enemy: 
bat  by  the  act  the  recaption  is  the  revesting  of  the  property 
of  the  owner.     If  there  is  a  salvage,  that  must  be  deducted 
out  of  the  money  recovered  by  the  policy ;   but  if  none  has 
€oine  to  the  hands  of  the  plaintiff  in  the  action,  the  jury  can- 
not take  notice  of  it*     The  ship  was  condemned  and  sold, 
bscause  the  money  was  not  paid,  or  secured  to  be  paid  by  the 
ovBers.     It  is  uncertain  whether  the  defendant  will  receive 
lay  thing  or  not:    and  if  any  thing  be  recovered,  he  must 
Wre  an  allowance  for  bis  expences  in  recovering.    Therefore 
I  take  it,  when  he  is  willing  to  relinquish  his  interest  in  the 
advage^  he  ought  to  recover  the  whole  money  insured.     It 
Viiild  be  mischievous  if  it  were  otherwise,  for  then  upon,  a  re- 
Ofitare  a  man  would  be  in  a  worse  situation  than  if  the  ship 
Here  totally  lost."    lojunclion  was  denied. 

But  the  first  case  to  be  found  in  our  books,  in  which  the 
doctrine  of  abandonment  was  fully  gone  into,  in  which  its 
prmdples  were  settled,  and  applied  to  the  particular  cirenm- 
stiQces  then  before  the  Court,  was  the  case  of  Goss  and  another 
i^iinst  Withers. 

It 
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Ggsi  and  It  was  a  special  case  from  the  sittings  in  London^  upon  two 

Wichen,      flctions,  on  two  distinct  policies  of  insurance ;  one  upon  a  shqi^ 
a  Burr.  683.  mid  the  other  upon  the  loading. 

The  former  was  an  insurance  on  the  David  and  Rebecca^  at 
and  from  Nmfbundla'nd  to  her  port  of  discharge  in  Portugal 
or  Spain^  without  the  Streighis,  or  England^  to  conunenoe 
from  the  time  of  her  b^inning  to  load  at  Nemfoundland^  far 
either  of  the  above-named  places;  and  to  continue  till  she 
should  be  arrived  at  her  said  port  of  discharge^  and  there 
moored  24  hours  at  anchor  in  safety.  The  ship  wa%  Jbf 
agreement,  to  be  valued  at  the  sum  subscribed,  without 
further  accomit.  The  insurance  was  to  be  at  ten  guineas  jmt 
cent. :  and  in  case  of  loss  to  abate  two  per  cent. ;  and  in  cue 
of  average  loss  not  exceeding  5/.  per  cent,  to  allow  nothing 
toward  such  loss.  And  if  the  vessel  was  discharged  without 
the  StreightSi  excepting  the  Bay  ^  Biscay,  two  guineai 
per  cent,  were  to  be  returned:  and  if  she  sailed  with  cosMij 
and  arrived,  two  guineas  more  j?^  cent,  were  to  be  returned. 
The  plaintiffi  declared  upon  a  total  loss,  by  capture  by  the 
Fren^ 

The  policy,  declared  upon  in  the  other  action,  was  an 
insurance  upon  any  kind  of  lawful  goods  and  merchandises^ 
loaden  or  to  be  loaden  on  board  the  aforesaid  ship ;  and  this 
policy  for  7/.  js.  insured  ^ol.  The  declaration  allied,  that 
divers  quantities  of  fish  and  other  lawful  merchandizes,  to 
the  value  of  the  motxey  insured,  were  put  on  board,  to  be 
carried  from  Nexpfoundland  to  her  port  of  destination,  and 
so  continued  (except  such  as  were  thrown  overboard  as  is 
after-mentioned)  till  the  loss  of  the  ship  and  goods.  The  d^ 
claration  then  avers,  that  a  part  of  the  said  goods  were  neces- 
sarily thrown  overboard  in  a  storm,  to  preserve  the  ship  and 
the  rest  of  the  cargo;  after  which  jetson,  the  ship  and  the 
remainder  of  the  goods  were  taken  by  the  French. 

The  case  states,  that  the  ship  departed  from  her  proper 
port,  and  was  taken  by  the  French  on  the  23d  of  Decembet 
1756:  and  that  the  roaster,  mates,  and  all  the  sailors,  excefit 
an  apprentice  and  landman,  were  taken  out  and  carried  to 

France ; 
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:  that  the  ship  remained  in  the  hands  of  the  enemy 

^^i^  dtnfty  and  was  then  retaken  by  a  British  privateer,  and 

brought  in  on  the  i8th  of  January  to  Milford  Haven,  and 

^liat  immediate  notice  was  given  by  the  insured  to  the  insurer, 

imth  an  cffer  to  abandon  the  ship  to  their  care.     It  was  also 

p«nred  at  the  trial,  that  before  the  taking  by  the  enemy,  a 

^violent  storm  arose  at  sea,  which  first  separated  the  ship  from 

convoy,  and  afterwards  disabled  her  so  far  as  to  render 

incapable  of  proceeding  on  her  destined  voyage  without 

j^(»ng  into  port  to  refit.     It  was  also  proved,  that  part  of  the 

oa^  was  Uirown  overboard  in  the  storm :  and  the  rest  of  it 

ygns  qp<nled  while  the  ship  lay  at  Mitfard-Haven^  after  the 

oftr  to  abandon,  and  before  she  could  be  refitted :  and  the 

iamved  proved  their  interest  in  the  ship  and  cargo,  to  the 

^vihe  insured. 

Several  questions  arising  upon  the  trial  of  the  first  of  these 
ossei^  it  was  agreed  that  the  jury  should  bring  in  their 
'verdiets  in  both  causes,  for  the  plaintiffi,  as  for  a  total  loss; 
auljeety  however,  to  the  opinion  of  the  court  on  the  following 
qoeitionsy  viz. 

1st,  Whether  this  capture  of  the  ship  by  the  enemy  was 
cr  was  not  such  a  loss,  as  that  the  insurers  became  liable 
tiiciebjr? 

« 

TiSfyf  Whether,  under  the  several  circumstances  of  this  case^ 
tile  insured  had  or  had  not  a  right  to  abandon  the  ship  to  the 
iontren,  after  she  was  carried  into  Milfyrd  Haven  f 

Afior  two  arguments,  the  Court  decided  unanimously  in 
fitvoor  of  the  plaintiffii;  and  in  the  opinion  then  delivered  by 
Loid  Itanf/teld,  all  the  law  upon  this  subject  was  fiilly  dis- 
cttised.  It  will  not  be  necessary,  however,  to  state  in  this 
place  what  feU  firom  His  Lordship  upon  the  first  of  these  ques- 
tioai,  thus  submitted  to  the  opinion  of  the  Court ;  because  ^^^  *^}^i 
that  was  very  copiously  treated  of  m  a  former  chapter,  m 
whidbL  it  was  shewn,  that  whether  property  was  or  was  not 
transferred  to  the  enemy  by  a » capture^  and  absolutely  lost 
Co  the  orig^al  owner,  it  could  no  way  affect  the  contract 

entered 
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Wliml  i^D  between  an  insurer  and  inniTei     It  itill  b 

i  IbcB  to  iiidlow  Hia  Lordship  intbeiecoadptftaf  M 


:Jj»d.  K*Tfr"  —  '*  The  single  question,  thenftm^  iqaoi 
iHiiak  tUi  (Me  tnm^  is,  whether  the  insured  bid,  under  d 
A*  oitonMlittni)  an  eleetioD  to  abandon,  on  the  i8th  o 
AaMi|r  i757  ?  1^  lesa  and  disabili^  were  in  dieir  netan 
|4b^  al.lhe  til%>  thejr  happened.  During  a^  day^  Ai 
pUriiEff  «M  certainly  entitled  to  be  paid  by  the  iuwer,  m 
^IbiaMllkMi;  aad  incase  of  a  recapture,  tlie  inaimr  ipobU 
lam  Maod  ia  bh  place.  The  subsequent  recapture  i%  atbarii 
*«|riag.a^  of  a-noaU  part:  ha^  the  mJne  tmat  be  paidjk 
VMiifca  iMi^ffc  llie  diaabili^  to  pursue  the  voyage  tliU  flcatBOii 
'^^^^'  Tlw  Buater  and  mariners  were  prisoners.  The  iliaifc> 
MMHnl'pH^ma  diawWed.  The  freight  (except  in  propoiticta  to 
^^^'ia.  tt«flO^«f^)  woslost.  The  ship  was  neceMorily  hHMI^ 
latmm  BK^ah  pott  What  could  be  asTed,  ndg^t  art  be 
vMAA^OfMDce  necessarily  attending  it|  whidi  ii  prbvad 
llj  llKlllwlliri  oAer  to  abandon.  The  sufaaeqaaiit  lilk li 
najiCitfiuUj  arising  from  the  recapture,  at  s  great  cofHMMk 
dia  ih^  too  being  disabled  from  pursuing  her  voyage^  cannoC 
triM-flM^F  *  'ifli^t  vetted  in  the  insured  at  the  lltBe  of  dw 
^^ttttk  -Btt  becanw  he  cannot  recover  mose  t^nB  h«  iM 
wtSbnif  he  mwt  abandon  what  may  be  saved.  I  ck^M 
tad  m  rinj^  book,  ancient  or  modem,  which  doe*  not  la^ 
Ik^Mtmn  t6  &shqibnng  takea,  the  imurecb  laay  ddtHDc 
«  for  a  total  loss,  and  abiuidoii.     Whet  prove*  the  i 
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* 

^  Na  etpCiire  by  die  enemy  can  be  so  total  a  loss,  ai  to 
leavii  no  ponibiUQr  of  a  recovery.    If  the  owner  himself  should 
retake  aft  any  time,  he  wiU  be  entitled ;  and  by  the  late  act  of 
parliaiiMBt,  if  an  English  ship  retake  at  any  time,  before  con- 
deHDaftUNi  or  after,  the  owner  is  entitled  to  restitutioif  upon 
stilad  nlvage.    This  chance  does  not  suspend  the  demand, 
fK  a  ftotol  loss,  upon  the  insurer:  but  justice  is  done,  by  put- 
ting kiai  in  the  place  of  the  insured,  in  case  of  a  recapture.  In 
qoodons  upon  policies,  the  nature  of  the  contract,  as  an  in- 
demnity, and  nothing  else,   is  always  liberally  considered. 
TkflPe  wif^  be  circumstances,  under  which  a  capture  would 
be  bm  a  amall  temporary  hindrance  to  the  voyage ;  perhaps 
Me  at  all:  as  if  a  ship  were  taken,  and,  in  a  day  or  two^ 
ilPiped  entire^  and  pursued  her  voyage.    There  are  circum- 
ttsnoes^  under  which  it  would  be  deemed  an  average  loss:  if 
a  siiip  taken  be  immediately  ransomed,  and  pursue  her  voyage^ 
dbere  the  money  paid  is  an  average  loss.    And  in  all  cases,  the 
iiifared  may  chuae  not  to  abandon.    In  the  second  part  of 
tiie  ^  Usages  and  Customs  of  the  Sea,"    (a  French  book  Vide  aDte» 
tiiDskitad  into  English^)  a  treatise  is  inserted  called  Le  Guidon,  ^'  ^^^* 
Ui  whidif  after  mentioning  the  right  to  abandon  upon  a  cap» 
tere^  he  adds^  ^*  or  any  other  such  disturbance  as  defeats  the 
"^^viyage;  or  makes  it  not  worth  whiles  or  worth  the  freight  to 
iMmeit;'*  I  know  that  in  late  times  the  privilege  of  aban- 
tSoBing  has  been  restrained,  for  fear  of  letting  in  frauds;  and 
tke  fliarcliant  cannot  elect  to  turn  that,  which,  at  the  time  it 
^sppfncd,  was  in  its  nature  but  a  partial,  into  a  total  loss,  by 
^btodoning.     But  there  is  no  danger  of  fraud  in  the  present 
€ise.    The  Ion  was  total  at  the  time  it  happened :  it  con- 
liniitd  total,  as  to  the  destruction  of  the  voyage.     A  recovery 
of  say  thing  could  only  be  had,  by  paying  more  than  half  the 
nhe^  indoding  the  costs.     What  could  be  saved  of  the 
goods  niig^t  not  be  worth  the  freight  for  so  much  of  the  voy- 
mt  as  they  had  gone,  when  they  were  taken.     The  cargo, 
fiam  ita  nature^  must  have  been  sold,  where  it  was  brought 
io*    The  kMs»  as  to  the  ship,  could  not  be  estimated;  nor  the 
islvafe  of  half  be  fixed  by  a  better  measure  than  a  sale.    In 
ndi  %  caiB,  Aere  is  no  colour  to  say,  that  the  insured  might 
aot  diasntangle  himself  from  unprofitaUe  trouble  and  further 
ei^ienc^  and  leave  the  insurer  to  save  what  he  could.    It 

might 
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m^^t  as  reasonably  be  argued,  that  if  a  ship  sunk  \ 
weighed  up  again  at  great  expence,  the  crew  having  peris] 
the  insured  could  not  abandon,  nor  the  insurer  be  liable, 
cause  the  body-of  the  ship  was  saved.  We  are  therefor* 
(pinion,  that  the  loss  was  total  by  the  capture,  and  the  r 
which  the  owner  had,  after  the  voyage  was  defeated,  to  ob 
restitution  of  the  ship  and  cargo,  paying  great  salvage  to 
recaptor,  might  be  abandoned  to  the  insurers,  after  abe 
brought  into  Milford-Haven." 

The  principles  laid  down  in  this  case  have  been  stri 
adhered  to  in  all  similar  cases ;  and  particularly  in  one,  w] 
it  will  be  proper  to  mention  in  this  place,  before  we  com 
the  great  cause  of  Hamilton  v.  Mendcs,  in  which  some  ol 
principles  relative  to  this  subject  were  established. 

*J^^'  It  was  an  action  on  a  policy  of  insurance,  on  the  shq) 

Doii^.919.  i/0p«  and  her  freight,  from  Montserrat  to  London.  ' 
pUuntifi' went  for  a  total  lo£s  :  the  defendant  insisted,  th a 
was  only  entitled  to  recover  for  an  average  loss.  The^ 
finnid  a  verdict  for  a  total  loss ;  and  upon  a  motion  for  a 
trial,  the  facts  of  the  case  appeared  to  be  as  follows: — The  s 
when  proceeding  un  her  voyage,  was  captured  on  the 
oi  May,  by  two  American  privateers,  who  took  the  captain 
all  the  crew,  and  part  of  the  cargo,  which  consisted  of  sug 
outofher.  The  rigging  was  also  taken  away.  ShewasaJ 
wards  retaken,  and  carried  into  NeayYm-k,  where  the  capt 
arrired  aa  the  23d  oijutic,  and,  taking  possession  of  her,  fo 
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There  was  an  embargo  on  all  vessels  at  NeuhYork  till  the 
27th  of  December;  and  by  the  destination  of  his  ship,  she 
was  to  have  arrived  at  Londofi  in  July.     Under  these  circum- 
atancffs  he  consulted  with  his  friends  at  New^Yark^  and  rc- 
moLyedf  upon  their  opinion  and  his  own,  to  sell  the  ship  and 
<argOf  as  the  most  prudent  step  for  the  int^est  of  his  em- 
ployers.   Hie  cargo  was  accordingly  sold  and  paid  for*    The 
ahip  was  also  contracted  for,  but  the  person  who  had  agreed 
to  buy  her,  ran  away,  and  the  captain  left  her  in  a  credc  near 
Neso-York^  and  returned  to  England^  where  he  arrived  in  the 
tdnvary  following,  and  gave  the  plaintiff  notice  of  what,  had 
been  done^  which  was  the  first  information  he  received  of  it, 
and  the   plaintiff  immediately  claimed   as  for  a  total  loss 
from  the  underwriters,  and  offered  to  abandon.     Lord  Man^ 
Jidd  told  the  jury,  that  if  they  were  satisfied  the  c^tain  had 
done  what  was  best  for  the  benefit  of  all  concerned,  they 
most  find  as  foi;  a  total  loss,  which  they  accordingly  did. 

Upon  the  motion  for  a  new  trial,  the  imanimous  opinion  of 
tie  Court  was  delivered  by 

Lord  Mansfield.  —  <<  The  great  object  in  every  brandi  of  * 

the  law,  but  especially  in  mercantile  law,  is  certainty,  and  that 
the  grounds  of  decision  should  be  precisely  known.     I  took 
great  pains  in  delivering  the  opinion  of  the  Court  in  the  cases 
of  Gos$  V.  Withers^  and  Hamiltoti  v.  Mendes.    I  read  both 
'  those  cases  over  last  night,  and  I  think  that  from  them,  the 
whole  law  between  insurers  and  insured,  as  to  the  consequences 
of  Cloture  and  recapture,  may  be  collected.     Wherever  a 
question  of  law  arises  at  nisi  priusj  I  propose  a  case,  or  grant 
QQ^  when  asked  for  by  the  counsel,  and  I  avoid  as  much  as 
posttble  blending  fact  and  law  together,  having  seen  the  incon- 
venience of  it  in  Pole  v.  Fitzgerald.     But  on  the  trial  of  this  Vide  post, 
cause,  it  did  not  appear  to  me,  tliat  there  was  any  question  of 
law,  and  no  case  was  asked  for.     It  was  impossible  to  ask  for 
one,  till  die  facts  were  ascertained ;  and  when  they  were,  it 
would  have  been  impossible  to  state  them  in  any  way,  which 
^ould  have  left  a  doubt  on  the  law.      It  was  not  contended, 
that  a  capture  necessarily  amounts  to  a  total  loss  between  in- 
surer and  insured ;  nor,  on  the  other  hand,  that  on  a  capture 

and 
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and  recapture^  there  may  not  be  a  total  loss,  though  there  n 
main  some  material  tangible  part  of  the  ship  and  caigt 
Neither  was  it  contended,  that  the  captain  has  an  arbitrar 
power,  by  his  act,  to  make  the  loss,  eidier  partial  or  total,  a 
he  pleases.  A  great  deal  has  been  said  about  what  the  Admiralt 
could,  or  would  have  done,  in  such  a  case,  in  order  to  pay  tlh 
salvage.    As  to  that,  if  no  owner  appeared,  they  would  coo* 
demn  the  whole;  but  if  they  saw,  from  the  ship's  papers,  tha 
there  was  one,  they  would  not     If  there  were  different  dain- 
ants  of  the  ship  and  cargo,  they  would  leave  it  to  them  toisj, 
what  part  should  be  sold ;  and  if  they  di£Rsred  in  opinioii, 
would  order  the  sale  of  such  part  as  would  be  attended  with 
the  smallest  loss.  But  all  thai  is  foreign  to  the  present  questioo^ 
which  is  singly  this,  whether  the  consequences  of  the  captme 
were  such  as,  notwithstanding  the  recapture,  occasicmed  a  total 
obstruction  of  the  voyage,  or  only  a  partial  one,  as  in  the 
case  of  HamiUon  v.  Mendes  ?    In  that  case^  and  in  Gaa  t. 
Withers^  greAt  stress  was  laid  on  the  situation  of  the  ship  and 
cargo,  at  the  time  when  the  insured  had  notice,  at  the  time 
of  the  offer  to  abandon,  and  at  the  time  when  the  action  waa 
brought.     No  coses  say,  tliat  the  bare  existence  of  the  huD 
of  the  ship  prevents  the  loss  being  total,     llie  rule  is  laid 
down,  ^*  that  if  the  voyage  be  lost,  or  not  worth  pursuing 
<<  if  the  salvage  be  high,  if  farther  expence  be  necessaiy,  if 
<<  the  insurer  will  not  at  all  events  undertake  to  pay  that 
<<  expence,  t^.  the  insured  may  abandon,   notwithstandii^ 
<^  a  recapture."     Here,  at  the  time  of  the  captive^  there 
were  no  hopes  of  a  recovery ;  no  friend's  ship  in  sight ;  do 
means  of  resistance ;  all  the  crew  were  taken  out,  and  part  of 
the  cargo;  and  the  rigging  also  taken  away.     Afterwards  the 
ship  was  retaken,  and  carried  into  Neiv  -  York,     When  ihe 
was  brought  there,  it  still  continued  a  total  l6ss.     Neither  the 
insurers,  nor  the  insured,  had  any  agent  in  the  place.    Hie 
Court  of  Admiralty  must  have  proceeded  secundum  aqiwm  d 
bonvmy  and  might  have  sold  her  for  the  benefit  of  those  ccB* 
cerned.     When  the  insured  first  had  notice,  and  oflered  to 
abandon,  (which  was  when  the  captain  came  to  En^amVi 
and  when   the  action  was  brought,  it  wa^  still  a  total  \m> 
The  voyage  was  abandoned,  the  cargo  sold,  and  the  ship  kft 
to  be  sold.     The  only  answer  the  defendant  makes,  or  can 
make  to  this  is,  that  the  loss  was  total  indeed ;  but  that  the 

13  captain 
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lade  it  so,  by  his  improper  conduct ;  for  that  on  lii$ 
ssession  of  the  ship,  the  loss  became  partial,  and  that 
to  have  pursued  the  voyage.      But  is  this  defence 
ct  ?     The  captain,  when  he  caine  to  New  York^  had 
s  order;  but  he  had  an  implied  authority,  from  both 
\o  what  was  fit  and  right  to  be  done,  as  none  of  them 
ts  in  the  place :  and  whatever  it  was  right  for  him  to 
B^  if  it  bad  been  his  own  ship  and  cargo,  the  under- 
i8t  answer  for  the  consequences  of,  because  this  is 
I  oontract  of  indemnity.     Suppose  there  had  been  no 
,  what  ought  the  captain  to  have  done?     ist,  As  to 
ij  according  to  the  course  of  the  voyage,  the  ship 
ive  arrived  at  Lofidtni  in  Jult/.     On  the  capture,  part 
I  taken  out,  some  was  washed  overboard,   57  hogs- 
are  damaged,  and  the  whole,  from  the  leaking  of  the 
A  in  a  perishable  state.     There  were  no  storehouses ; 
i  the  ship  proceed  in  the  state  she  was  in.     The  crew 
e,  and  an  embargo  was  laid  on  till  December.     What, 
irgo,  which  was  intended  to  arrive  at  London  in  Juli/^ 
D  a  perishable  state  at  New  Yorkj  in  a  leaky  vessel, 
lUfer  ?     2dly,  As  to  the  ship,  it  was  certainly  better 
r,  than  to  bring  her  to  London.     There  was  no  crew 
5  to  her ;  and  she  had  no  cargo.      Even  if  all  the 
d  been  left,  the  expences  of  repairs  would  have  ex- 
le  freight.     If  she  had  been  brought  home,    the  ex- 
bringing  her  might  have  been  more  than  what  she 
ive  sold  for  in  London.     It  has  been  said,  that  the 
p^ould  not  have  fallen  on  the  underwriters ;    but  the 
t  drawn  from  thence  is  a  fallacy ;    for  that  circum- 
les  to  determine  it  to  be  the  interest  of  the  insured  to 
the  voyage.     The  point  is,  what  did  the  owner  suflfer 
ipture;  and  it  appears  that  he  suffered  so  much,  that 
>t  worth  while  to  pursue  the  voyage.      The  whole 
ras  lost.    As  the  captain  did  not  know  of  the  insurance, 
10  temptation  to  give  the  turn  of  the  scale  to  one  side 
ther.     1  left  it  to  the  jury  to  determine,  whether  what 
lin  had  done  was  for  the  benefit  of  the  concerned.     If 
1  found  "  that  it  was "  in  words,  where  would  have 
>  question  of  law  ?" 

Court  therefore  discharged  the  rule  for  a  new  tri:i1. 
L.  I,  R  It 
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It  wM  neceasBTy  to  be  vei;  particular  ia  vtating 
fam  dit  work  irf  such  an  accurate  reporter  as  Mr. 
fertwoKMOns:   ist.  Because  it  is  a  determination, 
e  to  that  of  Goss  v.  Witheis,  recognizing 
g  die  principlea  there  laid  down  ;   and  sdly,  1 
the  Court  from  the  observations  made  on  acconni 
A  case  has  appeared  in  prints  undCT 
%  T.  Hayleth  upon  the  same  policy,  the  sa 
Vid  the  Mme  voyage :  but  the  author  of  the.  work 
itifpear^  could  not  possibly  have  been  present  at  t 
and  the  &cts  must  have  been  mistatcd  to.  him :  or  if 
hehuDOt  taken  down  the  evidence  with  sufficient  i 
For  he  has  not  stated,  that  on  the  capture  part  of  tl 
and  alio  the  rigging,  were  taken  away :    that  past 
had  beeo  left  of  the  cargo  was  waahed  ovarboard: 
Vigl**ft^*  of  the  sugar  that  remained,  were  damag 
the  ibip  was  leaky,  and  in  such  a  state,  that  she  c 
be  npaired  without  unloading  her  entirely :  that  thf 
■mooDted  to  the  value  of  40  hogsheads  of  sugar : 
npain  would    have    exceeded    the   freight  by   m' 
iooi>:  and  that  the  embargo  was  to  coDtinue  till 
of  Deeanber :  whereas  the  ship  ought  to  have 
Laiulon  in  the  Jidy  preceding : — atl  which  ciroum 
to  be  found  in  Me.  Douglass  report:  all  of  thsmi 
to  the  decision  of  tlic  cause,  and  upon  all  of  them 
ialaid  by  Lord  Mam^eld,  in  delivering  llic  judf 
It  was  tliought   proijer  to  note  these  d 
I  espee 
md  precifio  sta' 
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irUdi  iBCtually  came  to  be  decided  within  a  few  years  after- 


h  WW  a  special  case  reserved  at  GiiUdhall^  at  the  sittings  Hamilton  y. 
Ibm  before  Lord  Man^ld,  after  Michaelmas  Term  1 760,  ^^^^^^ 
h  an  action  brought  against  the  defendant,  as  one  of  the  in-  119^.  tod 
airers^  upon  a  poKcy  of  insurance  from  Virginia  or  Maryland  ^     ^*  ^^ 
la  London^  of  a  Mp  eekled  the  Selby^  and  of  goods  and  mer- 
chandiie  therein,  mittt  she  shall  have  moored  at  anchor  24 
hoars  in  good  safety.    The  case  stated  for  the  opinion  of  the 
C(na%  was  as  follows : 

That  the  ship  Selbtfi  mentioned  in  the  policy,  being  valued 

^t  1,200/.;  asd  the  plaintiiF having  interest  therein,  caosed  the 

policy  in  question  to  be  made;  and  the  same  was  accordingly 

Oode,  in  die  name  c(JMn  Mackintoshj  on  behalf  and  for  the 

^Jue  and  benefit  of  the  plaintiiF,  and  was  subscribed  by  the  de- 

-'Sendant,  as  stated^  for  100^  «  That  the  ^ip  was  in  good  safety 

^  Virginia^  wfcere  she  tdok  on  board  192  hc^hq^s  of  to- 

t^soco,  to  be  delivered  at  London.    That  on  the  28th  day  of 

-^arckf  she  departed^  and  set  sail  from  Virginia  to  London ; 

^^ad  oB  the  dth  day  of  May  following,  as  she  was  sailing  and 

S^rooMdnig  in  her  said  voyage,  was  taken  by  a  French  priva- 

^^^er  called  the  Aurora  of  Atyofnn*.     That  at  the  time  of  the 

^ttptofe,  the  Seliy  had  nine  men  onjboard ;  and  the  captain  of 

^h/t  said  privatMP  took  out  six,  besides  the  captain,  leaving 

^oniy  the  mate  and  one  man  on  board.     Tliat  the  French  put 

^^prize-MMBter  and  several  men  on  board  the  ship  SeUnfj  to 

'^wry  her  to  France.     That  as  the  French  were  carrying  her 

towards  France^  on  the  23d  day  of  the  said  May^  she  was  re- 

^iken  off  Baymne  by  an  English  man  of  war;  and' accordingly 

*ttt  into  Plynumtiiy  where  she  arrived  the  6th  day  of  Jutie 

IbOowing.    That  the  plaintiff,  living  at  HtH,  as  soon  as  he 

^  infimned  what  had  befallen  his  ship,  the  Sel^^  wrote  a 

'Cto  OB  the  23d  o{Jwie  to  his  agent  John  Mackintoshj  living 

^Lon^hn^  to  acquaint  the  defendant,  ^  that  the  plaintiff  did 

^  from  thence  abandon  to  him  his  interest  in  the  said  ship,  as 

^  tathe  said  loo/.  by  the  defendant  insured/^    That  the  said 

^•iC  <m  the  26th  of  June^  acquainted  the  defendant  with  the 

^  to  abandon  the  ship ;  to  which  the  defendant  answered^ 

!*  ^  he  did  not  think  himself  bound  to  take  to  the  ship ; 

R  2  «  but 
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^^  but  was  ready  to  pay  the  salvage,  and  all  other  losses  and 
*'  charges  that  the  plaintiff  sustained  by  the  capture."     That 
upon  the  19th  day  of  August^  the  ship  Selhy  was  brought  into 
the  port  of  London^  by  the  order  of  the  owners  of  the  cai^ 
and  the  recaptors.     That  the  ship  SeUy  sustained  no  danutge 
from  the  capture.     That  the  whole  cargo  of  the  said  ship  wsq 
delivered  to  the  freighters,  at  the  port  of  London^  who  paicj 
the  freight  to  Benjamin   Vaughan^  without  prejudice.     The 
question,  therefore,  submitted  to  the  opinion  of  the  Court  kf 
Whether  the  {ilaintiff,  on  the  said  26th  day  of  Jtmey  had  a 
right  to  abandon,  and  has  a  right  to  recover,  as  for  a  total 
loss? 

After  two  arguments  at  the  bar  upon  this  question,  and 
after  the  Court  had  taken  time  to  deliberate  upon  it,  their 
unanimous  resolution  was  delivered  by  the  Chief  Justice, 

Lprd  Mansfield.  -—  "  The  plaintiff  has  averred  in  his  de- 
claration, {IS  the  basis  of  his  demand  for  a  total  loss,  *^  that  \fj 
^^  the  capture^  the  ship  became  wholly  lost  to  him."    Tbe 
general  question  is.  Whether  the  plaintiff,  who,  at  the  time 
of  his  action  brou^t,  at  the  time  of  his  offer  to  abandon,  and 
at  the  time  of  his  being  first  apprized  of  any  accident  ha?iif 
happened,  had  only,  in  truth,  sustained  a  partial  loss,  ou^  j 
to  recover  for  a  total  one  ?     In  support  of  the  affirmati^  tk  . 
counsel  for  the  plaintiff  insisted  on  the  four  following  poiDti:  j 
1st,    lliat  by  this  capture^  the  property  was  changed;  and  J 
therefore,  the  loss  total  for  ever,     adly.  If  the  property  wot  ^ 
not  changed,  yet  the  capture  was  a  total  loss.     3dly,  UmI  ; 
when  the  ship  was  brought  into  Plymouth^  particularly  on  tilt : 
26th  day  of  Juncy  the  recovery  was  not  such  as,  in  trndl^ 
changed  the  totality  of  the  loss  into  an  average.     4thly,  Stff 
posing  it  did,  yet,  the  loss  having  once  been   total,  a  ri^ 
vested  in  the  insured  to  recover  the  whole  upon  abandoniiig^ 
of  which  right  he  could  never  be  divested  by  any  subseqncst 
event. 

'•  As  to  the  first  point.  If  the  change  of  property  wereaR 
uU  material  between  the  insurer  and  insured,  it  would  not  bl;; 
a[)})licable  to  this  case ;  l>ecause  by  the  marine  law  of  i5iig2sMi| 
there  is  no  cliauge  of  proi^erty,   in  ca^  of  a  capture^  beiMC 

condem- 
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condemnation ;  and  now,  by  the  act  of  parliament,  the  Jus  post'*  19  o.  2. 

//Wfftii  continues  for  ever.     I  know  many  writers  argue,  be*  ^.34.  $.24. 

tween  the  insurer  and  insured,  from  the  distinction,  whether 

the  prc^rty  was  or  was  not  changed  by  the  capture,  so  as  to 

transfer  a  complete  right  from  the  enemy  to  a  receptor,  or 

neutral  vendee,  against  the  former  owner.      But  arbitrary 

notions  concerning  the  change  of  property  by  capture,  as  be* 

t.weeii  the  former  owner  and  recaptor,  or  a  vendee,  ought 

xiever  to  be  tbe  rule  of  deciskm,  as  betwc^en  the  insurer  and  the 

insured  upon  a  contract  of  indemnity,  contrary  to  the  real 

Xmth  of  the  IkcU     And  therefore  I  agree  with  tlie  counsel  for 

^he  plaintiff,  upon  this  second  point,  that  by  this  capture, 

^ile  it  continued^  the  ship  was  totally  lost,  though  it  be  ad<* 

niitted,  that  the  property,  in  the  case  of  a  recapture,  never 

^was  dianged,  but  returned  to  the  former  owner. 

**  The  third  point  depends^  as  every  question  of  this  kind 
most,  upon  the  particular  circumstances.     It  does  not  neces-' 
«arily  follow  that,  because  there  is  a  recapture,  therefore  the 
loss  ceases  to  be  total.     If  the  voyage  be  so  defeated,  as  iiot 
to  be  worth  the  further  pursuit ;    if  the  salvage  be  high,  and 
the  other  expences  great ;  or  if  the  underwriter  refuse  to  bear 
tbese  expences,  the  insured  may  abandon.     But  in  the  present 
G8se^  the  voyage  was  so  &r  from  being  lost,  that  it  had  only 
>Qet  with  a  short  temporary  obstruction ;  the  ship  and  cargo 
*we  both  entirely  safe ;  the  expence  incurred  did  not  amount 
to  near  half  the  value;  and  upon  the  26th  of  June,  when  the 
^*p  was  at  Plymouth^  and  the  ofT^r  was  made  k)  abandon,  the 
iotorer  undertook  to  pay  all  charges  and  expences,  to  which 
the  plaintiff  might  be  put  by  the  capture.     The  only  argu- 
tteot  to  shew  that  the  loss  had  not  then  ceased  to  be  totals  wa« 
boilt  upon  a  mistaken  supposition,  that  the  recaptor  had'  a 
^t  to  demand  a  sale,  and  to  put  a  stop  to  any  further  prose- 
cntioD  of  the  voyage.     But  that  is  not  so.     The  property  ix»- 
tomed  to  the  plaintiff,  pledged  to  the  recaptors  for  one-eighth 
of  the  value,  as  salvage  for  retaking  and  biinging  the  ship 
into  an  English  port     Upon  paying  this,  the  owner  was  en- 
titled to  )%stitution.     The  recaptor  had  no  right  to  sell  the 
<iup.    If  they  differed  about  the  value,  the  Court  of  Admiralty 
voold  have  ordered  a  commission  of  appraisement.     In  this 
cas^  it  was  the  interest  of  the  owner  o£  the  ship,  the  owners 
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{^  th^  cargo,  and  the  recaptors,  that  she  should  forthwith  pro- 
ceed upon  ber  vojage  from  Pit/mouth  to  Jjondon.  BiU  fa*c 
the  receptor  opposed  it,  or  afiected  delay,  the  Court  of  Ad- 
miralty would  have  made  an  order  for  bringing  her  immedi- 
ittely  to  Zjondorit  her  port  of  delivery,  upon  reasonable  terms 
llierefore,  it  ts  most  clear,  that  upon  the  26th  day  of  ^me 
the  ahip  had  sustuned  no  other  loss,  by  reason  of  the  captnre 
than  a  short  temporary  obBtruction,  and  a  charge  which  thi 
defendant  had  ofiered  to  pay  and  satisfy.  This  brings  th' 
whole  to  the  fourth  and  last  point. 

"  The  plaintifTs  demand  is  for  an  indemnity.  This  actic: 
then  mutt  be  founded  upon  the  nature  of  his  dam»ificBtion, 
it  really  is,  at  the  Itmc  the  action  is  brought.  It  is  rqnx 
nont,  upon  a  contract  of  indemnity,  to  recover  as  for  a  lot 
loss,  when  the  final  event  has  decided,  that  the  damnificatiot 
in  truth,  is  an  average,  or  perhaps  no  loss  at  aU.  Whateva 
undoes  the  damnification,  in  whole  or  in  part,  must  opentt 
upon  the  indemnity  in  the  same  degree.  It  is  a  contniit- 
tioQ'in  terms,  to  bring  an  action  for  indemnity,  when,  npoo 
the  whole  event,  no  damage  has  been  sustained.  The  reuoo 
ii  so  much  founded  in  sense,  and  the  nature  of  the  thing,  thit 
the  common  law  of  England  adopts  it,  though  inclined  to 
■trictnesa.  The  tenant  is  obliged  to  indenmify  his  lord  from 
waMe;  but  if  the  tenant  do,  or  suffer  waste  to  be  dcmeui 
houses,  yet  if  be  repair  before  any  action  brought,  there  lis 
no  action  of  waste  against  him.  He  cannot  however  pb>J 
"  non  fecit  vashtm,"  but  the   special  matter.      The  (p«al 
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ateddcoi  m  any  case;  fie  has  an  election.     No  right  can  vest   ^ 
■B  for  a  total  loss,  till  he  has  made  that  election :   he  cannot 
dect^  l>dbre  advice  is  received  of  the  loss;  and  if  that  advice 
Afew  the  peril  to  be  over,  and  the  thing  in  safety,  he  cannot 
deet  at  all,  because  he  has  no  right  to  abandon  when  the 
Aling  is  safe.     Writers  upon  maritime  law  are  apt  to  em- 
barrass general  principles  with  the  positive  regulations  of  their 
(mn  country :  but  they  all  seem  to  agree,  that  if  the  thing  be 
recovered  before  the  money  is  paid,  the  insured  can  only  be 
eaUtled  according  to  the  final  event."     His  Lordship  here  Roccat, 
cited  the  passage  from  Roccus,  which  we  have  already  seen  at  ^^**  ^°' 
die  bq^inning  of  this  cha|)ter,  and  then  proceeded  thus : 

^  In  the  case  of  Spencer  v.  Franco^  though  upon  a  wager  vide  anre^ 
policy,  the  loss  was  held  not  to  be  total,  after  the  return  of  ^'^'?'^*^ 
die  ship  Prince  Frederick  in  safety ;  though  she  had  been 
Msed  and  long  kept  by  the  King  ofSpaitiy  in  a  time  of  actual 

In  the  case  oiPde  v.  Fitzgerald^  though  upon  a  wager  vide  post 
9  the  majority  of  the  Judges  and  the  House  of  Ixurds 
Idd  there  was  no  total  loss,  the  ship  having  been  restored 
before  the  expiration  of  the  four  months,  the  time  for  which 
Ae  was  insured. 

^  The  present  attempt  is  the  first  that  ever  was  made,  ta 
dmge  the  insurer  as  for  a  total  loss,  upon  an  interest  policy^ 
iter  the  thing  was  recovered ;  and  it  is  said,  the  judgment  in 
die  case  oiGoss  v.  Withers  gave  rise  to  it.  It  is  admitted,  that 
that  case  was  no  way  similar.  Before  that  action  was  brought^ 
ifce  whole  ship  and  cargo  were  literally  lost;  at  die  time  of 
dbe  o£^  to  abandon,  a  fourth  of  the  cargo  had  been  thrown 
CMrboard;  the  voyage  was  entirely  lost ;  the  remainder  of  tlie 
tMUgp  was  fish  perishing,  and  of  no  value  at  Milford  Haven, 
ribm  the  ship  was  brought  in ;  the  ship  so  shattered,  as  to 
Nmt  great  and  expensive  repairs ;  the  salvage  was  one  hal^ 
Mid  the  insurer  did  not  engage  to  be  at  any  expence :  it  did 
M  appear  that  it  was  worth  while  to  try  to  save  any  thing: 
■id  the  recaptor,  though  entitled  to  one  half,  as  well  as  the 
mtset  of  the  ship  and  cargo,  lefl  the  whole  to  perish,  rather 
Imbi  be  at  any  further  trouble  or  expence.  But  it  is  said^ 
boag^  the  case  was  entirely  di£ferent,  some  part  of  the  rea- 
jiiiog  warranted  the  proposition  now  inferred  by  the  plaintiff 
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from  it.  The  great  principle  reliitl  upon  was,  "  that  as  be- 
"  tween  the  insurer  and  insured,  the  contract  being  an  in- 
"  (icmiiity,  the  truth  of  the  fact  ought  to  be  regarded;  and 
"  tliLrefore  there  might  be  a  total  loss  by  a  capture,  which 
"  couU)  not  operate  us  a  change  of  property;  and  arecajiture 
"  nhouiil  not  relate  by  fiction  (like  the  Jhman  jut,  postliminii) 
"  a§  if  the  capture  had  never  happened,  unless  the  loas  was  in 
"  truth  recovered."  Tliis  reasoning  proved  e  comxrso,  tbst 
if  the  thing  iu  trutli  were  safe,  no  artihclal  reasoning  ^all  be 
allowed  to  set  up  u  total  loss.  The  words  (juoied  at  the  bar  . 
were  certainly  u^ed,  "  that  there  is  no  book,  ancient  or  mo--  -. 
"  dcm,  which  doi-s  not  sny,  that  in  case  of  the  ship  beJng^g 

*'  taken,  the  insured  ma)'  demand  for  a  total  loss,  and  aban 

"  don."  But  the  proposition  was  applied  to  the  subject-  ^^ 
matter,  and  is  certainly  true,  provided  tlic  captm-e,  or  th  ^^ 
lotid  loss  occasioned  thereby,  continue  to  the  time  of  alwir— : 
uoriing,  and  bringing  the  action.  Ilie  case  then  befo^^E) 
the  Court  did  not  make  it  necetesiiri'  to  specify  ell  the  restri—  j 
tions.  But  I  will  read  to  you  ivrbalim,  fiom  iny  notes  of  t^^B 
judgnii^iit  then  delivered,  what  was  said  to  prevent  any  '  -^|| 
ference  being  drawn  beyond  the  case  then  determined." 

His  Lordship,  having  read  a  great  pari  of  his  former  nrf—  ■^. 
mciit  in  tliiit  case,  went  on  in  this  way; 

"  From  ihifl  mode  of  reasoning,  it  did  by  no  means  fdl^cDr, 
that  if  the  ship  and  cargo  hati,  by  the  recapture,  been  brou.  g^k 
safe  to  the  port  of  delivery,  without  having  sustained  x*m 
dama;,'e  at  all,  that  the  insured  might  abandon.     Bui  witl»«i/t 
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fore  00  man  should  be  allowed  to  avail  himself  of  having  over- 
valued.    If  the  valuation  be  true,  the  plaintiff  is  ifidenHiifiedy 
by  being  ymd  the  charge  he  was  put  to  by  the  capture.     If 
he  has  overvalued,  he  will  be  a  gainer,  if  he  be  permitted  to 
abandon :  and  he  can  only  desire  it,  because  he  has  over-* 
valued.     This  was  avowed  upon  the  first  argument :  and  that 
very  reason  is  conclusive  against  its  being  allowed.     The  in- 
surer, by  the  marine  law,  ought  never  to  pay  less,  upon  a 
contract  of  indemnity,  than  the  value  of  the  loss :  and  the  in- 
sured ought  never  to  gain  more.     Therefore,  if  there  were 
occasion  to  resort  to  that  argument,  the  consequence  of  the 
determination  would  alone  be  sufficient  upon  the  present  oc- 
casion.    But  upon  principles,  this  action  could  not  be  main- 
tained as  for  a  total  loss,  if  the  question  were  to  be  judged  by 
the  strictest  rules  of  common  law :  much  less  can  it  be  su)> 
ported  for  a  total  loss,  as  the  question  ought  to  be  decided 
by  the  large  principles  of  the  marine  law,  according  to  the 
substantial  intent  of  the  contract,  and  tlie  real  truth  of  the 
case.     If  the  question  is  to  depend  upon  the  fact,  every  man 
can  judge  of  the  nature  of  the  loss  before  the  money  is  paid. 
But  if  it  is  to  depend  upon  speculative  Refinements,  from  the 
law  of  nations,  or  the  Roman  Jus  postliminii  concerning  the 
change  or  revesting  of  property,  no  wonder  that  merchants 
are  in  the  dark,  when  doctors  have  differed  upon  the  subject 
fix)m  the  beginning,  and  are  not  yet  agreed.     To  obviate  too 
large  an  inference  being  drawn  from  this  determination,  I 
desire  it  may  be  understood,  that  the  point  here  determined  is, 
**  that  the  plaintiff,  upon  a  policy,  can  only  recover  an  in- 
**  demnity  according  to  the  nature  of  his  case  at  the  time  ol 
**  the  action  brought,  or  (at  most)  at  the  time  of  his  offer  to 
**  abandon."     We  give  no  opinion  how  it  would  be,  in  case 
the  ship  or  goods  were  restored   in  safety,  between  the  offer 
to  abandon,  and  the  action  brought ;  or  between  the  com- 
^eucement  of  the  action,  and  the  verdict.     And  particularly 
I  desire,  that  no  inference  may  be  drawn,  "  that  in  case  the 
**  ship  or  goods  should  be  restored  after  the  money  paid  as  for 
**  a  total  loss,  the  insurer  could  compel  the  insured  to  refund 
**  the  money,  and  to  take  the  ship  or  goods;"  that  case  is 
totally  different  from  the  present,  and  depends,  throughout, 
upon  different  reasons  and  principles.     Here  the  event  had 
fixed  the  loss  to  be  an  average  only,  before  the  action  brought ; 

before 
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before  the  offer  to  abandon ;  and  before  the  plaintiff  had  no- 
tice of  any  accident;  consequently  before  he  could  make  an, 
election.  We  are  therefore  of  opinion,  that  he  cannot  recover 
for  a  total,  but  for  a  partial  loss  only ;  the  quantity  of  whict:: 
has  been  estimated  by  the  jury  at  ten  pounds  j^^  cent  J* 

But  although  the  Court  did  not  choose  unnecessarily  to  d^ 
dde,  whether,  after  payment  as  for  a  total  loss,  the  undecr- 
writer  could  oblige  the  insured  to  refund,  if  it  should  after- 
Wards  prove  to  be  but  partial :  yet  in  the  year  1 766  this  veiy 
TH  Com  ▼.  same  question  came  before  them.     It  arose  in  the  case  of  JDa 
4  Burr.        Ck)sta  T.  Ftrthf  which  was  cited  at  large  in  a  preceding  cfasp- 
1966.  Vide  j^p.  nn^i  ijjg  Court  held,  that  as  there  was  a  solemn  abandoo- 

ant€,  c  6* 

fi.  198.  ment,  and  the  money  was  paid,  and  as  there  was  also  in 
agreement  that  the  insurers  should  be  content  with  sudi  nil- 
▼age  as  the  sum  insured  bore  to  the  whole  interest,  the  insmed 
diould  not  be  obliged  to  refund,  but  the  insurer  should  stand 
in  his  place  for  the  salvage. 

So  also  in  the  case  of  Hamilton  v.  Mendes,  the  fi^t  of  die 
capture  and  recapture  having  come  to  the  knowledge  of  die 
assured  at  the  same  time.  Lord  Manffieldj  in  delivering  die 
OfMnion,  expressly  reserves  to  the  Court  a  dear  rig^t  to  d^ 
4^e,  without  being  at  all  fettered  by  the  case  then  in  judg- 
ment, upon  the  point  as  a  new  one,  when  the  ship  argook 
insured  should  happen  to  be  restored  between  the  time  ofihe  (fit 
to  abandon,  and  the  time  of  the  action  brought.  ^*  For,"  ssid 
His  Lordship,  ^*  we  give  no  opinion  how  it  would  be^  in 
case  the  ship  or  goods  were  restored  in  safety,  between  die 
o&er  to  abandon,  and  the  action  brought:  or  between  die 
commencement  of  the  action,  and  the  verdict"  The  fonner 
of  these  points,  namely,  the  restoration  of  the  property  after 
an  offer  to  abandon,  upon  the  supposition  of  capture,  and  die 
time  of  bringing  the  action,  came  on  lately  for  consideratioDi 
for  the  first  time,  in  the  following  case :  and  as  the  judgment 
was  very  ably  pronounced,  I  make  no  apology  for  giving  it  in 
detail. 

B«labruiie  It  was  an  action  on  a  policy  of  insurance  on  the  ship  caDed 

^^''^Sr  ^  ^^^^^9  valued  at  6000I.  at  and  fix)m  Liverpool  to  any  port 

10  £«u  '  or  ports  in  Jamaica^  during  her  stay  there,  and  firom  thence 

f-s*^  to 
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%&  her  port  of  discharge  in  Great  Britain^  (the  rest  of  the  po-  This  cas* 
Ucy  is  not  material.)    There  was  another  count  upon  a  pciicy  ^IfceW^* 
on  freight  valued  at  4000/.  upon  the  same  voyage.     At  the  mocb  cob- 
trial,  befi>re  Lord  EUenboraughi  the  following  &cts  were'found.  Parmosv. 
Hie  ship  sailed  from  Jamaica  with  a  cargo  and  freight  bound  to  ^^  *" 
LherpooL     On  the  2  ist  of  September  she  was  captured  during  2  Ttunc. 
her  homeward  voyage  by  an  enemy.     On  the  25th  day  of  the  J^i*  ^^ 
same  month  she  was  recaptured.  On  the  3ath  day  of  September^  10  Emc, 
the  phuntiffi  received  intelligence  at  Uverpool  of  the  capture^  \?\il^tr. 
but  not  of  the  recapture,  and  on  the  day  fiidlowiog  comrauai-  RitdM.  ^ 
Gated  the  same  to  the  underwriters,  and  gave  nodee  of  abandoi^  ^q,' 
laent.    Onthe2ddayof  Oe;fo6^  intdligence  of  the  capture  waa 
confirmed.  On  the  6th  of  October,  five  days  after  the  notice  of 
abandonment,  the  plaindfis  received  the  first  intelligence  of  the 
recapture  of  the  vessel,  and  that  she  then  lay  at  Z^ocA  SwiUeym 
Jrelandj  m  safety,  in  the  possession  of  the  recaptors.     This  in- 
tdligenoe  was  immediately  communicated  to  the  underwritersi 
Mfkh  notice  that  the  plaintiffs  nevertheless  persevered  in  their 
abandonment ;  but  offered  to  do  their  best  for  the  benefit  of 
who  should  ultimately  be  concerned  and  interested  in  the 
without  prqudice.     Under  such  offer,  and  by  agree- 
with  the  underwriters,  without  prejudice  to  either  party, 
tbe  plaintiffs  have  compromised  with  the  recaptors;  the  vessel 
liaa  been  restored,  and  has  arrived  at  Liverpool^  being  her  port 
^  liischarge  according  to  the  terms  of  the  policy,  where  she 
iMnr  is  in  safety.     And  the  owners  have  also  without  prejudice 
received  the  freight  of  the  goods  on  board  her,  and  the  pro- 
portion    salvage  and  expences  of  such  goods.     The  plain* 
tiffi  obtained  the   possession  of  the  vessel   at  Loch  SwiUey 
tmder   the  said  agreement,    after  the  notice  of  abandon- 
vient,  but  before  the  action  was  brought ;  and  the  vessel  did 
net  arrive  at  Utferpool  till  afler  the  commencement  of  the 
action.     The  ship  was  never  taken  into  an  enemy's  port,  nor 
Sd  she  sustain  any  damage,  whilst  in  possession  of  the  enemy. 
The  amount  of  the  salvage,  damages,  and  charges  upon  the 
sUpifl  15/.  45.  S(L  and  upon  the  freight,  13/.  1 15.  $d.perceni» 
en  the  sum  insured.     The  defendants  paid  to  the  platntifi 
befisrethe  commencement  of  this  action  57/.  125.  2i2.,  being  the 
ttaooat  of  their  pn^rtion  of  an  average  loss  upon  the  two 
foGdesi  which  the  plaintiffs  accepted,  without  prgudieeto 
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their  claim  of  a  total  loss  upon  their  abandonment.     This  case 
was  fully  argued  at  the  bar,  and  then. 

Lord  EUenborough  said  —  "  This  case,  though  new  in  specie, 
is  by  no  means  new  in  principle :  and  though  Lord  Mansfield, 
in  Hamilton  v.  Mendes^  said,  that  he  would  not  decide  how  the 
case  would  be,  if  the  ship  and  goods  were  restored  in  safety 
between  the  offer  to  abandon,  and  the  action  brought ;  yet 
there  can  be  no  doubt  what  his  decision  would  have  been^  if 
the  facts  of  this  case  had  been   brought  in  judgment  before 
him.     The  facts  of  the  case  are,  &c.  (here  His  Lordship 
stated  the  facts  of  the  case  as  above  related.)     Now  the  ques- 
tion is,  whether  that,  which  in  the  result  turns  out  to  have 
been  only  a  partial  loss,  and  that  to  a  trifling  extent,  shall, 
because  of  the  notice  of  abandonment,  which  was  given  under 
the  supposition  at  the  time  that  it  was  a  total  loss,  be  now  re* 
covered  against  the  underwriters  as  a  total  loss,  after  it  is  as- 
certained to  be  only  a  partial  loss  ?  To  give  effect  to  this  claim 
would  be  grievously  to  enlarge  the  responsibility  of  under- 
writers, and  to  make  them  answerable  not  for  the  actual  loss 
sustained   by  the  assured,  whom   they  have  engaged  to  in- 
demnify against  the  risks  in  the  policy ;  but  for  a  supposed 
total  loss  at  the  time  of  the  notice  to  abandon,  when  that  total 
loss,  as  it  was  supposed,  had  in  fact  ceased   to  exist.     But  it 
has  been  contended  by  the  plaintiffs'  counsel,  that  if  the  aban- 
donment is  once  well  made,  a  right  of  action  thereby  becomes 
vested,  which  cannot  be  devested  by  subseijuent  events.    That 
proposition  is  not  only  not  true  in  the  whole,  but  is  not  true 
in  any  of  its  parts.     The  true  effect  of  a  notice  of  abandon- 
ment is  only  this,  that  if  the  offer  to  abandon  turns  out  to 
have  been  properly  made    upon  the  supposed  tacts,  which 
turn  out  to  be  true ;  the  assured  has  put  himself  in  a  condition 
to  insist  on  his  abandonment.     But  it  is  not  enough  that  it  was 
properly  made  upon  facts  supposed  to  exist  at  the  time,  if  it 
turn  out  that  circumstances  existed,  unknown  to  the  parties^ 
which  did  not  entitle  the  assured  to  abandon.     The  notice 
would  be   properly  given,    upon  intelligence   received,  and 
really  credited  by  the  assured,  of  the  ship's  being  wrecked, 
whether  that  intelligence  were  true  or  not,  and  although  the 
letter  conveying  the  intelligence  should  turn  out  to  be  a  ()r- 
gery  :  and  yet  it  is  clear  that  no  right  of  action  would  vest* 

founded 
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founded  upon  such  abandonment,   thus  made  upon  false  in- 
telligence, without  any  fact  to  support  it.     What  is  the  notice 
of  abandonment  more  than  this :  fhat  the  assured^  having  had 
notice  of  circumstances^  'which  entitle  him,  if  true,  to  treat  the 
adventure  as  a  total  loss,  in  contemplation  of  those  existing  cir^ 
cumstances,  casts  xvhat  is  considered  as  a  desperate  risk  on  the 
utiderwriter  P    But  does  not  all  that  presume  the  existence  of 
those  facts,  on  which  the  right  results  to  him  of  calling  upon 
the  underwriters  to  indemnify  him  ?    But  if  all  this  turns  out 
to  be  a  misconception ;  if,  at  the  time,  it  had  ceased  to  be  a 
total  loss,  and  no  damage  had  happened ;  or  if  the  only  dam- 
nification arises  out  of  the  very  act,  which  has  saved  the  thing 
insured  from  total  loss,  namely,  the  salvage  on  the  recapture^ 
the   whole  foundation   of  the   abandonment   fails.      It  was 
then  ai^ued,  that  if  the  right  of  abandonment  once  vested, 
&nd  was  acted  upon  in  time,  it  cannot  afterwards  be  devested 
by  subsequent  intelligence  of  other  circumstances  and  events : 
Hut  the  case  of  Macarthy  v.  Abel  is  an  authority  to  the  con-   -  ^^  ^ 
tarary:    for  there,  though  notice  of  abandonment  were  well  388.&^post. 
S^^d  at  the  time,  yet  it  was  devested  by  subsequent  circnm-  chap. 
stances,  where  it  appeared  that  the  cause  of  the  abandonment 
ft^ad  ceased  to  exist. 

"  Next  it  is  contended,  that  by  the  ship's  being  carried  into 
*►  port  of  Ireland  out  of  the  course  of  her  voyage,  after  her 
Recapture  the  right  of  abandonment  revived.     I  do  not,  how- 
ever, understand,  wlicther  this  is  insisted  upon  as  an  entire 
^Jid  distinct  cause  of  abandonment,  or  as  connected  with  the 
^iapture  and  recapture.     If  it  grew  out  of  the  recapture,  let 
^s  see  what  Lord  Mansfield  says  of  it  in  Hamilton  v.  Mendes. 
**  The  third  point  depends,  as  every  question   of  this  kind 
•*  must,  on  the  particular  circumstances.     It  does  not  neces- 
**  sarily  follow  that,  because  there  is  a  recapture,  therefore 
**  the  loss  ceases  to  be  total.     If  the  voyage   be  so  defeated, 
*'  as  not  to  be  worth  the  further  pursuit"  —  here  no  voyage  is 
lost  or  defeated^  for  the  voyage  is  performed.     "  If  the  salvage 
**  be  high"  —  here  it  is  not  so,   but  very  trifling.     "  If  the 
**  other  expence  be  great,  and  the  underwriter  refuse  to  bear 
"  them"  —  here  the  expences  are  not  great,   and  the  actual 
loss  has  been  paid  by  the  underwriters  into  the  hands  of  the 

assured. 
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aaund.  I^  indaed,  aftar  die  reciipture,  the  ship  had  beat 
carried  into  a  pert  abroad,  and  the  aale  had  become  inevitaUe, 
because  no  person  would  indemnify  the  recsptors  for  thrir 
nne-eightb  salvage,  tbot  migbt  bave  made  it  «  total  loss :  but 
that  u  not  the  pre«ent  case :  and  therefore  none  of  the  dr- 
cuiQStancCT  put  by  Lord  ManxfeU,  which,  a&cr  a  recapture, 
might  still  make  the  tots  total,  «ust  in  this  case.  I  cannot, 
howerver,  but  consider,  as  at  present  advised,  that  the  abaa- 
donment  must  be  taken  geoerallj',  as  relating  only  to  the 
actual  state  of  thinga,  at  tbe  tine  of  the  abandonment  made ; 
and  if  necessary  to  tbe  decision  of  this  case,  I  should  wish  to     ^m 

have  that  point  fatty  considered.     I  am  not  disposed  to  en- . 

large  the  grounds  of  abandonment  against  underwriters  —a.^^ 
IWvflegc,  which  every  one  knows,  has  been  ma<ji  abased..^  j, 
1m  alnost  er^-  case  of  a  valned  policy,  it  is  the  interest  oMa^ 
dwwwired  to  abandon :  oud  it  theretbre  becomes  the  < 
to  iratch  every  such  case ;  and  in  no  instance  to  cnlai^  that 
which  in  its  nature  is  only  a  partial,  into  a  total  loss.  In  1 
earthy  T.  A6d,  it  mi^t  as  well  have  been  said,  that  having  b 
once  a  total  loasi  it  was  to  continue  a  total  loss  :  but  it  w^^^m 
h^  otherwise^  and  tliat  case  is  no  otherwise  distingui8babl».,J^ 
except  eventually  t^at  turned  out  to  be  no  loss:  and  this  .^ 
only  a  partial  loss.  But  I  can  sec  no  difference,  whether  it 
CBOnd,  by  subsequent  events,  to  be  a  total  loss  altt^ether ;  or 

whether  it  was  reduced  by  the  events  to  so  minute  a  loss         ^ 
ID  the  present  cose.  Then,  as  in  the  case  of  Godsal  v.  Bolde^imtL 
we  look  to  tiie  real  nature  of  the  contract  in  a  policy  o(  ^£j|. 
surance:  and  there  it  was  considered  to  be,  as  it  is,  a  m^we 
indemnity.     Therefore,  though  in  that  case,  ih^aUr 
j^the  subject-nisttcr  of  tbe  rist 
xl,  wfaidl 
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li^ered  tbeir  opiiiion%  coDcurring  mth  His  Lordship :  and 
MuJ^^ment  was  pronounced  for  the  defendant  (a) 

It  has  been  already  said,  and  from  the  preceding  cases  it 
tfems  to  be  a  necessary  inference,  that  in  order  to  entitle  the 
ifwuet  to  abandon,  there  must,  at  some  period  or  other  of  the 
r€yag/^9  have  been  a  total  loss;  for  he  cannot  be  allowed  to 
tom  a  partial  into  a  total  loss.  There  was,  however,  a  mo- 
dem case,  in  which  this  was  the  single  piont  to  be  determined. 

It  was  an  action  on  a  policy  of  insurance  upon  the  ship  C^zalet  and 
hiendship^  from  Wyburgh  to  Lynriy  subscribed  by  the  defend-  ^^^  g*^^ 
int  fcr  looL  at  two  guineas  jper  cent.     The  defendant  pleaded  iTermRer. 
a  te&der,  and  paid  48/.  into  court     The  cause  was  tried  at  ^'^  '' 
QmUhallj    before  Mr.  Justice  BuUerj  when  a  case  was  re- 
crved  br  the  opinion  of  the  Court,  stating  that  the  damages 
miained  by  the  ship  in  the  voyage  insured^  did  not  exceed  48/. 
ferc€iU.j  which  sura  the  defendant  had  paid  into  court,  upon 
pkiding  in  the  action.     That  when  the  ship  arrived  at  the 
port  of  Lynn  she  was  not  worth  repairing.     The  question  for 
^opinion  of  the  Court  was.  Whether  the  plaintiffs  had  a 
9^t  to  abandon  ? 

This  case  capie  on  to  be  argued  when  Lord  Mansfield  was 
ahmiat 

Mr.  Justice  Willes.  —  ^^  The  question  is.  Whether,  under 
dieie  ciccumstances,  the  plaintiffs  had  a  right  to  abandon,  or, 
.ia  other  words.  Whether  they  can  turn  a  partial  into  a  total 
Ivi?  The  finding  of  the  jury  in  this  case  determines  the 
fKitioDf  because  it  is  expressly  found  that  the  damage  did 
lot  exceed  48/.  per  cent  The  case  then  states,  that  the  ship 
not.  worth  repairing,  but  no  mention  is  made  of  what 


(«)  la  a  Scotch  Appeal  before  the  House  of  Lords,  upon  a  question  of  Smith  r, 
twifhniiiy  to  insist  upon  an  abandonment  previously  made  afler  hearing  Robertsoo, 
V  Ae    recapture,  BaMridge  v.  NeUson  and  Falkner  v.  Eitckie  were   »^o^-474. 
i;  upon  thft  propriety  of  the  decisions  in  which  catet,  the  Lord 
tJioi^  he.  expressed  a  wish  fbr  the  attendance  of  the  Judges, 
decided  upon  a  collateral  point,  that  the  abandonment  had 
mm  accepted  by  the  underwriters;   but  protested  against  being  con- 
fiend  as  agreeing  or  not  agreeing  with  those  decisions. 

was 
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was  her  real  worth ;  so  that  the  remaining  materials  of  th% 
ship,  if  sold,  may  make  up  the  diflerence  between   48/.  an^ 
looL  pel'  Ci?it.     There  has  been  no  loss  either  of  the  ship  or 
of  the  voyage  ;  but,  being  an  old  ship,  she  suffered  so  mucfc 
thst  she  was  not  worth  repairing.     I  cannot  now  determine 
that  there  was  a  total  loss,  when  the  jury  have  already  said  that 
there  was  only  a  loss  of  48/.  per  cent.     As  to  the  case  cited  of 
Band  v.  Hwitei-^  this  question  never  occurred  in   it      The 
action  was  brought  upon  the  homeward-bound  policy,  and  it 
was  sufiicient  to  say,  that  that  policy  never  attached,  for  the 
ship  had   received  her  death's  wound  in  her  outward-bound 
Vide  niprii.    voyage.     In  tlie  case  of  Milles  v.  Fletcher .^  a  total  end  was  pat 
to  the  voyage.     In  the  other  cases,  the  •questions  arose  upon 
losses  which   had  happened  during  the  several  voyages;  here 
the  voyage  has  been  performed,  and  the  ship  is  arrived;  and 
after  the  jury  have  found  that  the  damage  snstain*xl  did  not 
amount  to  more  than  48/.  per  cait,  the  Court  are  precluded 
from  saying  it  is  a  total  loss." 

Mr.  Justice  Ashhtirst.  —  "  The  facts  found  in  this  case  pre* 
elude  any  question,  WTiether  this  can  be  construed  to  bet 
total  loss  ?  Jf  the  insurers  sliould  be  held  liable  here,  itwoald 
be  making  them  insure  the  goodness  of  the  ship ;  and  if  the 
owners  can  recover  as  for  a  total  loss  in  this  case,  they  niigiit 
equally  have  recovered  on  account  of  the  bad  condition  of  the 
ressel,  though  she  had  not  received  much  damage  at  sea.  It 
is  not  stated  that  the  ship  received  her  death's  wound  in  the 
course  of  her  voyage.  When  she  came  into  port,  it  was  ftMind 
she  was  not  worth  repairing ;  but  noii  cotisiat  if  she  had  not 
received  any  damage  during  the  voyage,  she  would  have  been  , 
worth  repairing.  And  though  the  vessel  was  not  in  a  sound  : 
state,  yet  she  had  arrived  in  safety  twenty-four  hours ;  and 
the  jury  having  exactly  defined  what  degree  of  damage  she 
had  sustained,  we  cannot  say  that  the  plaintiff  ought  to  re* 
cover  any  more." 


Mr.  Justice  Bidler,  —  "  Nothing  can  be  better  establidieA 

i 


mm-] 

than  that  the  owner  of  a  ship  can  only  abandcm  in  case  of  kJ 
total  loss.     The  cases  which  have  been  cited  went  upon  tWj 
ground.     In  the  case  of  Jenkins  v.  Mackenzie^    thougU  A* 
ship  was  brought  into  port,  yet  the  capture,  aa  between  the 

assurer 
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marer  and  assured,  was  a  total  loss.     But  there  ii  no  in^ 

tance  where  the  owner   can  abandon^    unless  at   some  period 

r  other  of  the  voyage  there  has  been  a  total  loss.     No  such 

rent  has  happened  here ;  for  the  jury  have. expressly  found, 

uit  the  loss  amounted  only  to  48/.  per  cent.     Even  allow- 

tg  total  hss  to  be  a  technical  expression,  yet  the  manner 

i  which  the  plaintiff's  counsel  has  stated  it,  is  rather  too 

road.     It  has  been   said,  that  the  insurance  must  be  taken 

>  be  on  the  ship  as  well  as  on  the  voyage ;  but  the  1  rue 

ay  of  considering  it    is  this:    it   is  an   insurance  on   the 

Vfjor  the  voyage.     If  either  the  ship,  or  the  voyage  be  videsupn. 

3St,   that  is  a  total  loss;    but  here  neither  is  lost      The 

ase  oF  Hamilton  v.  Mendes  is  decisive.     Judgment  for  the 

iefendant. 

h  another  case,  an  action  was  brought  on  a  policy  of  in-  Pumeiuz 
nrudce  on  the  Prince  of  fVales,  in  port  or  at  sea,  for  six  ]s,iittx   ^* 
nonths,   from  the  i8th  July  1777.     The  ship  in  question  was  ^o  G. 
n  government-service,  bound  from  Cork  to  Quebec.     She  ar- 
nred  there,  but  the  season  being  too  far  advanced  before  ^e 
^  ready  to  return,  she  was  removed  into  the  bason :  but,  on 
^  19th  November  J  she  was  driven  fr6m  thence  by  a  field  of 
^  and  damaged  by  running  on  the  rocks.     The  condition 
f  the  ship  could  not  be  examined  till  April  following,  after 
»€  expiration  of  the  policy.     She  was  then,  however,  found 
^  be  bulged  and  much  injured,  but  not  thought  irreparably  so. 
^  the  progress  of  the  repair,  difficulties  arose  for  want  of 
laterials;  and  the  captain,    after  consulting  the  merchants 
tid  agents  in  the  country,  sold  her.     An  account  was  made 
pf  charging  the  insurers  with  the  whole  amount,  and  cre- 
iting  them  with    the    sums  for  which  the   ship    sold,    as- 
dvoge. 

Lord  Mansfield^  at  the  trial  said  : — "  The  great  point  in  the 
aose  is,  Whether  this  is  a  total  loss  by  this  accident  ?  It  is  a 
«w  question:  upon  which  I  shall  reserve  a  case  for  the 
■pinion  of  the  Court."  After  argument  by  counsel  on  both 
•Ules,  His  Lordship  Siiid,  the  justice  of  the  case  seemed  to 
^'that  the  loss  in  November  should  be  taken  as  an  average^ 
wHk  total  one;  and  that  the  whole  Court  were  of  opinion, 
VOL.  I.  s  that 
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that  the  ship  ^oald  be  conaidercd  a»  diuiiagL-d  gii  ihu  19th  of 
Novmi>n\  but  not  toiallif  lost. 

lu  a  subsequent  case  before  Lord  Keiij/oii,  at  yisi  Prim,  U.^ 
was  held  in  an  aclioa  on  a  policy  ibr  six  months,  where  thl^ 
altip  bad  been  captured  and  carried  into  Charlestown,  sold  b]^» 
the  ciiplors,  by  authority  of  the  J^re/wrA  consul  there,  and  piir-ra 
chatod  by  the  captain  for  account  of  the  original  owners,  ■^■— -^ 
this  WON  only  to  be  considered  its  a  partial  loiis,  and  llutl  dKr~ 
uwucri  could  not  abandon,  Lord  Keiii/on  being  of  opinii^^^ 
tliat  the  captain  was  agent  for  the  owners,  recovering  the  vet^^^ 
upon  their  account,  and  paying  a  kind  of  salvage,  the  ainoiw._j, 
of  which  would  be  the  loes  suotaincd,  and  which  only  con;^^^^ 
tuted  an  average  loss.  Ijis  Lunlsliip,  howuver,  odmitt^^^ 
thai  when  the  ship  had  been  captured  and  carrietl  into  p^cn 
iu  the  enemy's  possession,  the  assured  at  that  period  mi^D^ 
Iiavc  abandoned.  Itut  not  having  done  so  till  tht;  vesEel  ^m 
recoverctl)  Uiey  could  now  only  go  for  an  average  Iptui. 

WDiwi  >.  A  uniilar  decision   to  the  above  was  made  iu  the  ComcntB 

^°M''ih.      Pl***»  where  the  captain,  as  agent  of  the  owners,  had  par-    , 
415.  &         chased  the  ship  sold  under  a  seizure  and  condeniuatioii  by  ie 
6t.um.aj.  jJrussian  govemmeiiL 

Wlicii  the  case  of  M'Mashrs  v.  S/tooU/rcd  was  betbielU 
Court  Dt  Nisi  Prius,  it  did  not  occur  to  tlie  counsel  fur  the 
dofciidant  to  object,  that  the  act  of  the  French  consul  wn  Jl" 
lugal,  and  contrary  to  the  law  of  nations :  and  consequ^l^ 
aid    by  the  original  owners,  there  being  rt* 
}  of  a  ranvjiit 
the  stataf 
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These  cases,  and  the  judgments  upon  them,  have  been  cited 
kt  length,  because  the  principles  of  abandonment  are  so  clearly 
ind  accurately  defined,  and  are  so  aptly  illustrated  by  referring 
liem  to  the  plarticul&r  ^Lrcpi>dit<^^ce6  ai*ising  -in  those  causes, 
hat  it  woidd  be  iibiurd  t^  iDs}g;  xaore.  ypon  the  sul^ect,  as 
iie  rea^pr  ifimt  fipip  Uiem  be;  able  to*cq\\ect  ev^ry. thing  re- 
adog  to  abaodpnmentU  Nor  let  it  .be  Ejected,;  that-  those 
Here  almost  all  cases  of  abfrndonm^n^  .^f$€^  ^  capture;  for 
nany  oi  the  rules  there  laid  down  were  general  in  their  na^ 
tare^  comprehending  cases  of  wreck  and  detention,  mutatis 
wttUmdisj  as  well  as  those  of  capture.  This  will  be  best  ex* 
pUned  by  putting  two  possible  cases. 

Suppose  a  neutral  ship  is  arrested,  and  detained  by  a  foreign  %  Burr.  696. 
pinoe  by  an  embargo,  the  owner  iipme^ti^lyy  upon  hearing 
rfthis  accident,  would  hs^ve.e.  jiiAxt'.  tP*  n^lMbMi ;  -  because  no 
is  bound  to  ivak  thd  ^r&A  of  .an  .^mbdrgo.     But  if  tlie 
ship  that  briilgs  an!  aoconQl? p(  ih^  embargo,  should  also 
bfiNrm  him,  that  the  embargo  '^9»\tfMfiXK  ofl^  tliat  the  ship  had 
oily  been  detained  two  or  Xkae^-^yj^  that  very  trifling  or  no 
dunage  had  arisen,  then  it  ji»  inpfK^^sible  to  say  that  the  mer- 
diiDt  may  abandon ;  because^  as>  w.e  have  seen,  it  is  a  prin- 
ciple of  good  sense,  that  a  man  cannot  make  bis. election, 
vliether  he  will  abandon  or  not,  iiU.i)^.  receive  iMlvice  of  the 
Iok;  and  if  by  the  same  conveyauoe  it  appear  that  the  peril  a  Burr. 
Mover,  and  the  thing  insured  is  in  safety,  lie  has  lost  his  ^^"* 
tbetion  entirely;  because  he  has,  and  can  have  no  right  to 
abrndoQ  when  his  property  is  safe. 

The  same  principle  governs  in  the  case  of  wreck ;  for  let  us  4  Burr, 
iBppose  a  trunk  of  bullion,  as  in  the  case  of  Da  .Cosia  v.  Firths  ^^  * 
Id  be  die  property  insured ;  and  that,  the  ship  hQiiig  wrecked, 
All  trank  of  course  goes  to  the  bottom ;  the  owner  would  in- 
iudjr  be  entitled  to  abandon  to  the  underwriter^  and  to  call 
^fMQjiim  to  contribute  as  in  case  of  a  total  loss.  But  if  it 
4oidd  so  kai^^eny  that  before  tlie  action  was  brought,  or  be- 
im  idMo&z:  was, made  to  abandon,  the  bullion  should  be  re- 
iOfvered,  and  restored  to  the  owner  at  the  place  of  destination, 
pon  paying  a  moderate  salvage ;  in  that  case  it  would  fall 
jthin  the  rule  o{  Hamilton  y",  Meudes. ;  kiid  the  assured 
wild  only  be  entitled  to  recover  an  indemnity,  according  to 

s  2  the 
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the  nature  of  his  case  at  the  time  when  the  action  was  brought 
consequently  he  would  not  be  allowed  to  abandon. 

Manning  V.        But  it  has  been  settled  also  by  a  solemn  decision  of  d 
Trin.Term.  Court  of  King's  Bench,  in  what  cases  a  loss  shall  be  deemc 
**  G.  3.       iQ  b^  total,  after  an  accident  by  perils  of  the  sea.     A  polic 
was  efiected  in  London  upon  the  sliip  Graces  her  "  cargp  am 
"  fi^g^^'i  at  and  from  Totiol^  to  London,  warranted  to  d^ 
"  part  on  or  before  the  first  of  August  1 78 1.    The  ship  valued 
at  2,470/.,  the  freight  at  2,250/.,  and  the  cargo  at  12,400/. 
At  a  premium  of  25  guineas  per  cent,  to  return  10  per  cenL 
if  she  depart  the  West  Indies  with  convoy  for  England  and 
*'  arrives."     At  the  head  of  the  subscriptions  is  the  foUoviog 
declaration,  viz.  on  skip,  freight,  and  goods,    "marranted  fret 
of  particular  average.     This  ship,    with  her  cargo,  was  a 
Dutch  prize  taken  by  a  privateer  of  Tortola^  and  was  there 
condemned :  during  the  whole  of  her  stay  at  Tortola,  (four 
or  five  months,)  she  was  never  unloaded.     On  the  fintof 
August  the  whole  fleet  of  merchantmen  got  under  way,  under 
the  convoy  of  the  Cyclops,  8^c.,  but  not  being  able  to  get  dear 
of  the  islands  that  day,  they  cast  anchor  during  the  night, 
and  the  next  day  got  clear  of  the  islands.     About  10  o'dod 
on  the  2d  of  August,  several  squalls  of  wind  arose,  which  oc- 
casioned the  ship  to  strain  and  make  w&ter  so  fast,  that  the 
crew  were  obliged  to  work  both  pumps;  and,  on  the  third, 
the  captain  made  a  signal  of  distress:  in  consequence  of  which 
she  was  obliged  to  return  to  Tor-tola,  under  protection  of  one 
of  His  Majesty's  ships.     The  captain  made  his  protest,  and 
a  survey  was  had,  by  which  the  ship  was  declared  unable  to 
proceed  to  sea  with  her  cargo,  and  that  she  could  not  be  re- 
paired in  any  of  the  English  islands  in  the  West  Indies :  and 
that  many  of  the  sugars  in  the  bilge  and  lower  tier  were 
washed  out,  and  several  of  the  casks  broke  and  in  bad  order. 
The  ship  and  the  whole  of  the  cargo  were  sold  accordingly  at 
Tortola.    The  assured  claim  a  total  loss  of  ship,  cargo^  and 
freight,  which  the  jury  thought  right,  and  foimd  accordin^y. 
^         A  motion  was  made  for  a  new  trial,  which  upon  full  consider- 
ation was  refused. 

See  also  Lord  Mansfield,  after  stating  the  evidence,  and  that  hii 

R^^xch.  P^udices  at  tii«  trial  were  in  fiivour  of  the  underwriters,  pro- 

ceedec 
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ceeded  thus:  —  ^^  But. notwithstanding  this  inclination  of  my  Assurance, 

QfNnion,  upon  full  consideration  we  think  tlie  jury  have  done  l^x!^^ 

Tight     If  by  a  peril  insured  the  voyage  is  lost,  it  is  a  total 

Ion;  otherwise  not*     In  tliis  case  the  ship  has  an  irreparable 

hort  within  the  pohcy ;  thiff  drives  her  back  to  Tortda,  and 

tbere  is  no  ship  to  be  had  there  which  could,  take  the  whole 

oiigo  on  board.     There  were  only  two  ships  at  Tortola^  and 

both  could  not  take  in  the  cargo.     To  shew  how  completely 

die  voyage  was  lost,  and  that  no  ship  could  be  got,  the  as^ 

sired  have  not  been  able  to  send  that  part  of  the  goods  which 

thqr  purchased  forward  to  London.     It  is  admitted  there  was 

a  total  loss  on  the  freight,  because  the  ship  could  not  perform 

the  voyage.     The  same  argument  applies  to  the  ship  and 

tvgo.     It  is  a  contract  of  indemnity ;  and  the  insurance  is 

that  the  ship  shall  come  to  London.   Upon  turning  it  in  every 

^w,  we  are  of  opinion  that  the  Voyage  was  totally  lost,  and 

thit  is  the  ground  of  our  determination.."     The  rule  was 

diicbarged. 

This  subject  of  late  years  has  been  much  considered  and 
^iicaiied;  and  the  case  of  Mannifig  v.  Newnhamy  though  not 
^tertomed,  has  received  a  considerable  shake.  In^  Anderson 
^  WattiSj  7.M.SfS.  240.,  it  was  held  that  a  mere  retardation 
^a  voyage^  where  the  insurance  was  on  a  cargo  not  of  a 
peridiable  nature,  to  another  region,  (the  voyage  being  to 
QmAac^}  was  not  a  ground  of  abandonment. 

Where  a  neidral  ship  bound  from  America  to  Havre  was  Barker  v. 

Blakes 

ittained  and  brought  into  a  British  port  for  the  purpose  of  ^  East,'  283. 
lOfdi;  and  pending  proceedings  in  the  Admiralty,  the  King  See  for  an- 
tf  Great  Britain  declared  Havre  in  a  state  of  blockade,  by  this^cJ^  at 
which  the  farther  prosecution  of  the  voyage  was  prohibited ;  ^[j?  *"**  ^ 
Ail  was  held  to  be  a  total  loss  of  the  voyage^  which  would  en-  and  alio  at 
tide  the  neutral  assured  to  abandon^  and  to  recover  as  for  a  ^*  *°^,*^ 
Mai  kxs.  But  not  havmg  given  notice  of  abandonment  in  on  iUegai 
im  time,  he  could  only  recover  for  a  partial  loss.  voyages. 

Bat  m  all  the  cases  lately  quoted  and  commented  upon,  it 
fill  be  seen,  that  to  justify  an  abandonment,  the  loss  must  be 
loeasioned  by  one  of  the  perils  in  the  policy,  and  therefore 
IdKNigh  a  loss  by  wreck  or  capture^  by  an  arrest  or  detentioih 

s  3  of 


^>i^fiiM^  b  imftedir  mAattood  in  tbe  law  of  EngUmd,  jtt 
railNHfa>«lilllttt6be«lonwithin  thepolicy,  for  WU^ 
Ab  iMM  flU  abiiidoii,  and  recover  as  for  &  total  loM'ofji 
M^lim  tttt  the  port  of  destination  has  been  shut  by  order  ol^ 
tetaMy  igailMt  th^  of  the  nation  to  which  the  ship  insnte^^ 
Mim^  ahblMi^  the  cargo  was  fish,  and  although  it  'ntsm 
^/tlUgtki^hu  tM  It  another  port  for  a  very  tmall  pr!clb<  ;;lt.^ 
diMMtf'dr  Aekading  cases  upon  the  sabfect,  1  ihalTIt^F- 
MM^MliB^  the  lAoK  lai^ly  on  that  aoeotuit. 

'-ftWasBaetioa  on  a  policy  of  insurance  on  pt/cAon&i  t^^ 

AiMIAe  Anm^  at  and  from  Mounft  Bay,  in  Comaattt 

"^1^.   HHIll^^  liift  Vfcitf  to  jOMi  the  convoy  at  Naples  or  el«ewhc=,.af 
.  Tfc*  jWfcy  ^ofaWHlWt^  the  usual  niemoranduin,  exempting  ^^Kb 
HSigfMiM-flaili  ftverage  losoes  on  J'^k,  S^c,  unless  gOM^^nl 
4V^'iyp''be'itr«nded.    Tbe  dcclamtlon  stated  the  low  to     ^l^ 
*.ttal  dhaf  Ae  loading  of  the  said  pilchards  on  board,  4^.    -^j^ 
**  nU  ihq)  or  vesael  with  the  pilchards,  S[c.  S^r.  departed  ^mati 
**  tA  mQ  fiom  the  said  port  of  Pematice  aforesaid,  on     1^ 
I'fataded  vt^rage  in  the  said  wriiinf;  and  policy  of    -at- 
}  mentioned,  and  afterwards,  and  whilst  Uit  maU 
^"itaa  n  sailing  and  proceeding  on  her  said  voyage,    mad 
«  Mfa»  ber  arrival  at  Naplft,  to  wit,  on,  4re.  tbe  portt  gf 
*  MjM  Araaid,  was,  by  the  persons  exercising  the  povnen 
f^^'giatamtKtit  in  the  kingtlom  of  Naplft  shut  againaK  iS 
"  ab^i  tbe  property  of  any  of  the  subjects  uf  our  Lord  Ik 
"  King,  or  willing  undtr  llic  colours  of  our  Lord  the  KJDg;, 
ilid  sgainsi  ail  merdmndize,   tlie  property  of  any  such  tab- 
insuch  ships,  undor  the  pain  of  such  iliipa 
Lfiscittrtl   by  the  persons  eier- 
a_of  Naplr* 
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it  appettfed)  amongst  the  other  facts^  that  after  this  vessel  sailed 
from  Lisbon,  in  the  prosecution  of  her  voyage,  she  received 
intelligGiice  that  English  vessels  were  excluded  from  oil  the 
Iports  of  Naplcfi ;  and  that  afterwards  the  commander  of  the 
convoy  ordered,  that  all  vessels  destined  for  Naples  or  Sitify 
tere  to  proceed  to  Port  Makon,  where  the  report  respecting 
lite  state  of  the  ports  of  Naples  was  confirmed*  That  in  con- 
lequence  of  this  a  survey  of  the  cargo  was  taken^  imder  the 
direction  of  the  Vice-Admiralty  Court  of  Minorca^  and  sold 
there  for  a  small  sum  of  money.  The  assured  abandoned  to 
die  underwriters,  who  refused  to  accept  it.  The  jury  found 
i  verdict  for  the  underwriters,  to  set  aside  which  a  motion 
WHS  made  in  the  following  term.  After  argument  at  the  bar 
tod  time  taken  to  deliberate, 

Lord  Alvanley  delivered  the  judgment  of  the  Court,  con- 
finning  the  verdict  of  the  jury.     His  Lordship  said,  —  **  The 
^neation  is,  Whether  the  circumstances,   which  have  hap- 
pened, amount  to  a  total  loss  within  the  policy  ?    The  policy 
fsdudes  capture  and  detention  of  princes ;  and  any  loss,  wliich 
Attessarily  arises  from  such  acts,  is  a  loss  within  the  pdll0y» 
Bat  it  has  appeared  to  me,  that  where  underwriters  have  in- 
Wed  against  capture  and  restraint  of  princes,  and  the  cap- 
lid%  learning  that  if  he  enter  the  port  of  his  destination,  the 
ittBd  will  be  lost  by  confiscation,  avoids  that  port,  whcifteby 
tteoltject  of  the  voyage  is  defeated,  such  circumstances  do  tyoi 
ttKmnt  to  a  peril  operating  to  the  destruction  of  the  thing 
ittiiired.    If  Uiey  could,  the  same  principle  would  hAve  ap^ 
HBed  in  case  information  had  been  received  at  Falmouihf  that 
Ae  ship  could  not  safely  proceed  to  Naples.    In  Oois  v. 
WiiketSj   Hamilton  v.  Mendes,  and  Milles  v.  Fletchers    the 
principles,  by  which  a  total  loss  is  to  be  ascertained,  are  clearly 
liid  down.     It  is  there  said,  <<  That  if  the  voyage  be  lost,  or 

*  Mt  worth  pursuing,  if  the  salvage  be  high,  if  furtheir  ex- 
■^  peace  be  necessary,  if  the  insurer  will  not  at  all  events  un-  . 
^  dertake  to  bear  that  expence,  ^c.  the  insured  may  abandon^ 

*  notwithstanding  a  recapture."  But  the  doctrine  thus  laid 
d6wn  is  only  applicable  to  cases  in  which  th^  loss  is  occasioned 
tjf  a  peril  insured  against,  whicH,  as  it  appears  to  me^  muit 
be  a  peril  acting  upon  the  subject  immediately,  atftl  not  dr- 
cnitously,  as  in  the  present  case.     Without  ratering^  there- 

s  4  fore^ 
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fore^  into  the  question  which  has  arisen  in  another  case,  (« 
Dyson  v.  B/otmcrqft^  atUe^  p.  183.)  I  think  that  the  detention  < 
the  cargo  on  board  the  ship  in  a  neutral  port,  in  conseqiien< 
of  the  danger  of  entering  the  port  of  destination,  caoa* 
create  a  total  loss  within  the  meaning  of  the  poL'cy,  becait 
it  does  not  arise  from  a  peril  insured  against  This  is  an  iz 
surance  upon  an  article  from  England  to  Naples^  warrantei 
free  from  particular  average.  The  plaintiff,  therefore,  can- 
not recover,  unless  the  article  be  totally  lost  hff  a  peril  within 
the  policy,  and  such  peril  must,  as  I  think,  act  directly  and 
not  collaterally  upon  the  thing  insured.  I  much  doubt, 
whether,  if  a  verdict  had  been  found  for  the  plaintiff,  jod^ 
ment  might  not  have  been  arrested.  With  respect  to  tbe 
case  of  Manning  v.  Newnham  it  may  be  observed,  that  Loid 
Mansfield  expressly  decides  it  upon  the  ground  of  the  vojrage 
being  lost  by  one  of  the  perils  insured  against,  namely,  \t] 
tempestuous  weather.  The  words  of  Lord  Kenyan  in  the  caie 
of  M^ Andrews  v.  Vat^han^  in  which  he  lays  down  that  the 
insured  may  recover  for  a  total  loss,  if  the  voyage  be  loiti 
must  be  taken  with  reference  to  the  case  before  him,  in  ^rhich 
the  injury  arose  from  capture.  .  The  case  of  Cocking  v.  /roisr, 
{ante^  181.)  is  an  extremely  strong  authority  to  shew,  that  if 
the  article  insured  (being  one  of  those  mentioned  in  the  me- 
morandum) remain  in  specie,  the  assured  cannot  recojcr, 
though  it  be  rendered  totally  useless,  and  never  reach  the 
port  of  destination.  But  that  case  did  not  involve  the  qaestioi 
on  which  this  case  turns,  namely,  whether  the  loss  was  oc- 
casioned by  a  risk  within  the  policy.  Here,  without  entering 
into  the  question  how  far  the  cargo  was  totally  lost,  the  claiu 
made  by  the  assured  arises  from  the  ship  not  proceeding  tc 
that  port  to  which  she  was  destined.  Had  she  proceeded  tc 
Naples,  the  loss  insured  against  might  have  arisen.  If  wi 
were  to  decide  that  the  sale  at  Port  Mahon  was  a  total  hxn 
within  the  policy,  it  would  afford  to  owners  insuring  cargoe 
of  the  description  specified  in  the  memorandum,  the  oppor 
tunity  of  creating  imaginary  dangers  whenever  the  cargo  wa 
not  likely  to  reach  the  port  of  destination  in  a  sound  state 
and  by  giving  notice  of  abandonment  to  throw  a  loss  upon  tb 
underwriters,  to  which  they  are  not  liable  by  the  terms  of  di 
policy*    We  are  of  opinion  the  verdict  was  right." 

As 
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A  Kmilar  case,  except  that  the  cargo  was  not  of  a  perishable  Lubbock  ▼. 
utiire^  came  before  Lord  Ellenborougky  who  said,  that  if  such  ^  p^p  ^ 
lion,  as  the  shutting  a  port  against  vessels  of  the  nation  to  5^- 
Mdx  the  ship  belongs,  was  allowed,  every  ship  about  to  sail 
fiom  the  port  of  London  for  a  port  which  had  fallen  .into  the 
luBids  of  the  French^    might  be   abandoned.     The  plaintiff 
bong  nonsuited  upon  another  ground,  it  never  came  again 
before  the  Court. 

The  following  cases  received  judicial  determinations  agree-  Parkin  v. 
ably  to  the  same  principle:  first,  in  a  case  of  an  insurance  on  ,  "p"^  ^^ 
goods  on  board  the  ship  Laurel^  at  and  from  Bristol  to  Monte  2  Campb. 
fMw,    and  any  other  port  or  ports  in  the  river  Plate,  in  ^^' 
ftiussion  of  the  English,     Loss  by  perils  of  the  sea.     When 
the  ship  arrived,  Monte  Video,  and  every  other  port  in  the 
riier  Plate,    except  Maldonado,    was  in  the   hands  of  the 
aony,   and  the  commander  of  Maldonado,    for  prudential 
itttoDs,  would  not  suffer  her   to  enter  there.     The  vessel 
dioefore  bore  away  for  Rio  Janeiro,  being  the  nearest  friendly 
port,  and  in  the  course  of  that  voyage  sustained  damage^  by 

pcrili  of  the  sea.  '-Av 

• 

Lord  Ellenborough  at  the  trial,  and  the  rest  of  the  Court, 
ipQQ  a  motion  to  set  aside  a  nonsuit  which  His  Lordship  had 
directed,  were  of  opinion,  that  as*  the  policy  contained  a  con- 
tuct  for  a  specific  voyage,  it  could  not  be  extended  by 
iBplication  to  cover  the  ship  in  her  voyage  to  Rio  Janeiro, 
lotwitbstanding  the  circumstances  which  had  occurred  to  in- 
dooe  the  necessity  of  it. 

'  And  secondly,  in  a  case  of  a  ship  insured  from  HuU  to  St.  Forsrer  v. 
hterdntrgh,  having  sailed  under  convoy  to  the  Sound,  and  ^1*'^^ 
vai  afterwards  stopped  in  her  course  by  a  king's  ship  for  ^^j. 
devoi  days,  from  an  apprehension  of  hostilities.     She  then 
{vooeeded  to  a  place  of  rendezvous  for  convoy,  and  pro- 
ceeded under  it,  till  they  heard  that  a   hostile  embargo  was 
Ud  on  all  British  ships  at  St.  Petersburgh,  and  the  vessel  re- 
tened  to  HulL     The  Court  held  tliat  'this  was  not  a  loss  by 
irregt  or  detention  of  kings,  4*c.,  but  attributable  merely  to 
tbe  fear  of  the  hostile  embargo  in  the  port  of  destination,  and 
herefore  not  a  loss  within  the  policy.     Lord  EUenborcugh 

expressly 
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ieisMm  upon  similar  principles  wu  raftde  by  Lord  £t^^ 
^A  In  the  ibllowing  case.     The  insurance  was  on  gooJ^^ 
,  'on  the  eliip  William^  at  and  from  London  to  Bevd.     The  ahh^p 
.   wiilcd  from  the  Norc  under  convoy  of  the  Forrester  sloop  ^ 
war,  for  the  Sound,  and  arrived  there  on  the  37tb  of  Octabtm^ 
1807.     The  ship  proceeded  from  thence  towards  Revel,  (^^^ 
the  15th  oiNooemho',  under  conroy  of  the  Garvett  sloop  , 

wsr.     On  the  17th  of  NavtTnber,  whilst  the  ship  f 
iag  oil  h(T  Tojnge  with  the  convoy,  it  became  known  to  I 
convoy,  that  on  embargo  was  laid  on   all  BritiA  slup*         ^ 
Ibtnian  ports;  a»d  in  consequence  thereof  the  ship,  un^iriif 
the  orders  of  (lie  convoy,  returned  to  Copenhagen  nmAmr   (g 
tho  iStli  of  th*  aaine  month.     The  ship  fViUiam,   togefcu2« 
«ith.^»WWtoytflfterwanlaproceeded  tolay  off  Goaentu  m  gj, 
bJWdMiJKn^  for  sfac  days;  and  the  ship  insured  might  train 
gUHriDttt  riMt  port,  if  the  captain  had  so  thought  fit,  Sw^f^m 
h^Bg  then  at  war  with  Rutsia,  but  to  amity  with  thii  IcJj^ 
don.  The  sliip sailed  from  o^  GoUenburgk  the  30th  ofNnoitm 
bcr  1SC17,  with  the  Ganiett  and  fleet  for  Englandt  irittx  tfe 
ftdditional  convoy  of  the  Spitfire  sloop  of  war.     The    afcp 
Wmiam  was  last  seen  on  the  3d  of  December  1807,  diMHt 
ten  IcsgucM  frtmi  the  Ti^aze  of  Norway,  when  the  tea  rut  bj||^ 
and  not   having  been  since  heard  of,   she  was  admitted  W 
be  lost.     Hostilities  between  this  country  and  Rutsia  coRf 
mcnocd  on  the  l8th  of  December,  and  between  this  couQtrJ 
a  the  preceding  September. 

L  contract  fC 
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turn  to  England  is  not  averred  lo  be  tinder  such  compubion, 
must  therefore  take  this  to  be  a  voluntary  abandonment  of 
B  Toyage.  And  at  all  events,  even  if  there  had  been  an  inten- 
ffi  to  return  to  Revel,  irar  intervened  before  such  an  intention 
aid  be  executed,  and  that  would  put  an  end  to  the  contract. 
he  plaintiff  was  nonsuited. 

Another  action  was  brought  in  the  Common  Pleas  on  this 
>licy,  and  Sir  James  Mansfield,  then  Chief  Justice,  concurred 
ith   Lord  EUenborough ;  and  his  judgment  was  afterwards 
mfirmed  by  the  whole  Court.     And  where  a  Aip  was  in-  Brown  r. 
ired  to  her  fast  part  of  discharge,  in  the  river  Plate,  and  J^'^^ 
le  master  hearing  that  Bfienos  ylj/res,  where  he  meant  to  dis^  2^3. 
harge  his  cargo,  was  in  the  hands  of  the  enemy,  wont  to 
^£mte  Video,  and  began  to  discharge  the  cargo  there,  this  was 
^  to  be  her  last  port  of  discharge,  and  therefore  the  under- 
rriters  were  not  liable  for  a  loss  after  the  vessel  had  been 
noored  24  hours. 

In  the  beginning  of  this  chapter,  in  stating  the  nature  of 
m  abandonment,  the  effect  of  it  was  necessarily  explaiMd: 
taitiely,  that  when  the  assured  claimed  a  total  loss,  he  must 
€de  or  abandon  whatever  is  saved,  or  whatever  may  be  re- 
'«Tered,  to  the  underwriter,  and  who,  when  the  transfer  is 
dade  to  him,  stands  in  the  place  of  the  assured,  and  thus,  by 
he  transfer,  becoming  entitled  to  all  the  benefit  and  ad- 
vantage which  the  assured  himself  could  have  claimed,  if  his 
property  had  been  uninsured.  But  the  very  peculiar  circum- 
tsnces,  which  in  many  cases  occurred  during  the  two  last 
rars,  have  led  to  a  variety  of  discussions  upon  this  subject, 
bnongst  others,  the  late  Emperor  (Paid)  of  Russia  having  in 
be  month  of  November  1 800  laid  an  embargo  on  all  Briiish 
liipping  then  in  the  Russian  ports,  most  of  which,  being  then 
iden  for  their  homeward  voyage,  he  compelled  to  imloady 
nd  having  again  taken  off  the  embargo  in  May  1801,  and 
Bowed  the  same  cargo  to  be  reloaded,  and  sent  to  Etigland, 
^  considerable  question  arose  between  the  two  sets  of  under- 
vriters  on  ships  and  freight.  The  owners  had  often  insured 
lie  Mp€  with  one  set  of  underwriters,  ikke freight  with  another ; 
ttvd  in  February  1801,  when  the  news  of  thisembu*go  reached 
^nglond^  losses  to  a  omsiderable  amount  were  paid,  die  as* 

sured 
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surcd  abandoning  the  ships  to  the  undiTwriliT«  on  ships,  the  ^ 
Jrright  tu  the  undernriters  oa/reighl.  But  aften»arda,  wheii  .^ 
Uie  eiiiliargo  was  taken  off,  when  the  ships  arrivetl,  and  the  gcj 
freights  wtrc  earned  and  paid  to  the  owners,  the  question  was,  ^_  ^ 
whether  the  ahandonmejit  of  the  ship  conveyed  to  the  insitrer-^^ 
on  ship  the  freight  she  had  earned ;  or  whether  it  went  to  tfac^^^ 
UJidaim-iUr  on  freight,  to  whom  also  an  ahandonment  hmF-^^ 
been  made. 


In  France,  no  difficulty  could  well  arise  upon  such  a  auh--^^ 
ject;  because  insurances  on  ship  and  freight  are  not  known  ^*_      , 
fm*ri(an,  diHtinct  xubjccts  of  insurance.     But  that  not  beijig  the  case  f        j, 
England,    and  the  question  being  of  considerable  difGcult:^^ st- 
andi in  point*  of  value,  of  greut  magnitude,  it  has  been  '^"-^^ 
[jMhili,   subject  of  much  discussion.     A  learned  author  has  stated  il  .  g^ 

clear,  "that  the  abandonment  of  the  ship  in  En^iwiJ  dci^«o^ 
"  not   trsn»fer  the  freight  she  has  earned."     But  it  rrrn'i  ^7  i^ 
with  my  own  professional  knowledge  to  state,  that  that  opinK    log 
was  far  from   being   universal ;    and   that  there  never  ^^^n«i 
•  (]Uestiflt)  of  insurance   law,    in  my  memory,  on  which^^  « 
gttaitr  contrariety  of  opinion   obtained  at  the  E/iglish  baAar. 
Where  such  a  dilTerence  did  prevail,  it  was  likely  that         da 
cam  should  be   brought  before   the  Court ;  and  the  co^^urse 
odoptetl  by   the  learned  Judges  shews  how  dllHcult  a  q  vuei. 
ttou  it  iqipeared  to  tliem   to  be:  for   {  think,  upon   &        re- 
view of  the  following  cases,    it  will  appear,  that  they  B^ace 
always  been  decided  upon  collateral  grounds,  apphcab^leio 
each  particular  case;  and  have  always  lefi  the  rights  of  the 
^writers  undisposed  of     Bui   J   am  boturf 
f  the  Coun  couki 
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Ish  certain  freight  was  to  be  paid.     That  the  defendant 
Hied  the  freight  to  be  insured,  and  that  the  plaintiff  sub- 
tbed  the  policy  for   150/.     That   the  ship  arrived  at  A^^r, 
I  there  loaded,  and  had  nearly  completed  her  cargo,  when, 
tfbo.  1800,  the  ship  was  arrested^  restrained^   and  detained 
the  Russian  government,  at  Riga^  and  the  cargo  was  un- 
en  and  kept  mider  Xlie  authority  of  the  same  government; 
1  that,  on  the  nth  Feb.  1801,  upon  intelligence  of  the  loss 
iving  in  London^  the  defendant  applied  to  the  plaintiff,  and 
}  other  underwriters  on  freight,  requiring  them  to  pay  a 
tl  loss,  and  abandotiing  to  them  their  interest  in  the  freight 
wared.     The  declaration  then  stated,  that,  in  consideration 
the  premises,   and  that  such  payment  of  the  loss  should  be 
ide  within  one  month,   defendant  promised,  on  such  pay- 
3nt  being  made,  to  assign  all  right  of  recovery  and  campen" 
lien  qf  and  in  the  freight  to  one  W.  D.  and  the  plaintiff,  in 
oper  form,  for  the  benefit  of  the  underwriters.     That  pay- 
eait  of  the  loss  was  duly  made  to  the  defendant :  that  after- 
irds,    in  Men/  1801,    the  arrest,  &c.  of  the   said  ship  was 
thdrawn   by  the  Russian  government,    and  the  ship  and 
Tgo  liberated,  and  the  cargo  put  on  board  the  ship,  and  the 
id  ship  proceeded  to  Portsmouth^  and  delivered  her  cargo  to 
Sanders;  and  the  defendant  thereupon  received  the  freight 
'  the  same  to  the  amount  of  1857/.  and  that  the  plaintiff's 
terest  therein  was  150/.,    yet  that  the  defendant  had  not 
ade  any  assignment  for  the  benefit  of  the  underwriters  on 
ei^t     The  cause  was  tried  before  Lord  EUenbaroughj  when 
wdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
i€  Court  on  a  case,   which  stated  the  preceding  facts,  and 
ao  that  the  ship  had  been  insured ;  and  that,  on  hearing 
r  what  had  passed  in  Russia^  the  respective  underwriters  paid 
icir  total  losses,  and  the  following  indorsements  were  made 
ti  the  policies.      That  on   the  ship  was  in   these  words  : 
Agreed  to  settle  a  total  loss  of  iool,per  cent,  the  ship  being 
detained  and  seized  at  Riga,  and  the  owners  to  account,  to 
the  underwriters,  for  the  ship,  if  restored  to,  or  received 
'  by  them,  or  to  make,  at  the  expcnce  of  the  underwriters,  a 
^  proper  assignment  of  their  interest,  in  proportion  to  the 
^  nuns  insiired.     London^  19th  January^    1801/'     And  on 
^hat  on  ihefreighty   **  the  interest  in  the  freight  insured  by  this 
^  p&y  being  abandoned  to  the  underwriters,  as  far  as  their 

"  sub- 
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shoBld  have  gone  with  the  defendant's  counsel  in  a  great  part 
of  their  argument ;  but  here  the  litigation  is  by  one  of  the  sets 
of  ondi^rwriters  with  the  assured,  who  has  made  a  specific  con- 
tnct  with  each  of  them,  by  which  he  must  be  bound-  And 
tborefore^  in  my  pretoit  view  of  the  subject,  the  right  of  pro- 
peitgr  ia  the  subject-matter  may  be  in  the  underwriters  on  the 
fUp^  Mini  yet  the  defendant  may  be  liable  to  the  underwriter 
oa  the  freight  in  this  action-  The  plaintiff  contracted  with  the 
defaidt^t  to  insure  his  freight ;  an  event  happened  which  en- 
tided  him  to  abandon  it  to  the  plaintiff:  the  plaintiff  accepted 
tbe  abandonment,  and  has  paid  the  defendant  as  for  a  total 
Ion  €i  the  freight.  The  defendant  has  since  received  the 
fte^t;  and  yet  he  refuses  to  pay  it  over  to  the  plaintiff  in 
pnqaoce  of  his  undertaking.  To  be  sure  he  is  liable." 
Ugment  for  the  plaintiff. 

In  the  ver}'  same  term  {Trinity^  the  43d  Geo.  3.)  a  spe-  Leaiham, 
cial  case,  the  facts  of  which  were  substantially  the  same,  ^''«5"^o'» 
leoeived  a  similar  decision.  The  d^laration  in  that  case  was  3  Bos.  /« 
ajordy  for  money  had  and  received  to  the  use  of  the  plaintiff's  ^"^^  *"^* 
teitator,^  who  had  been  an  underwriter  on  freight  of  tlie  ship 
Uoichester.  The  Court  took  time  to  consider  of  the  point, 
«ld  then  Lord  Alvanley  said, — ^^  We  have  enquired  into  the 
orcomstances  of  the  case  lately  decided  {Thompson  v.  Row- 
tf^)  in  the  King's  Bench,  upon  the  same  subject,  and  find 
ftqr  do  not  materially  differ  from  the  present.  Here  the 
IMared,  in  consideration  of  being  paid  for  a  total  loss  upon 
tke  ship,  agreed  to  assign  over  all  their  right  and  interest  in 
tlMi  ship :  after  which  they  agreed  with  the  underwriters  on 
td^t,  in  consideration  of  being  paid  a  total  loss  of  the 
Slight,  to  assign  over  tq  them,  ^'  all  their  rigid  and  title  to  all 
ktoft  ben^t  that  might  occur  thereafter,  except  as  insurers 
tniein-"  The  ship  having  arrived  and  earned  freight,  tlie 
Mndants,  who  are  the  assured,  received  the  whole,  as  if  they 
lud  never  abandoned :  and  the  question  now  is,  whether,  in 
m  action  for  money  had  and  received  to  their  use,  the  under* 
vriton  or  fireighters  are  not  entitled  to  demand  what  the 
mored  have  received  ?  The  Court  of  King's  Bench,  in 
difiding  the  case  before  them,  were  of  opinion,  that  the  as- 
■rid  had  bound  themselves  to  account  to  the  underwriters  on 
\piffrt  fhr  nil  tho  freight  they  might  receive:   but  in  giving 

judgment 
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judgment  they    expressly  declared,  that  they  did  not  intei^ 
to  decide  the  question  between  the  ttndet'wnters  on  the  sh^ 
and  the  underwriters    on    the  freight.       We  shall  tote  tJi^ 
same  course ;    and  though  the  case  has  been  argued  as  if  £^ 
Tjoere  a  question  between  the  two  sets  of  underwriters^  we  desire 
not  to  be  understood  as  giving  an  opinion  upon  such  a  case. 
We  only  determine  that  the  defendants  have  made  them- 
selves responsible   to  the  plaintiffs,  in  this  form  of  action, 
for  the  freight  which  they  have  received."     Judgment  for  the 
plaintiffi. 

In  the  next  case  which  came  before  the  Court,  the  general 
question  could  hardly  fail  to  be  discussed,  especially  as  die 
Court  itself,  at  the  close  of  the  first  argument,  desired  that  the 
second  might  be  confined  to  the  consideration  of  the  efiect  of 
an  abandonment  of  a  ship  upon  the  right  to  the  accruing 
freight. 

McCarthy  It  was  an  action  brought  on  a  policy  of  insurance  onjmgii 
v?AW*"  of  the  ship  Thomas^  upon  a  voyage  at  and  from  Biga  to 
5  £ast*s  R.  ChcUhaniy  &c.  At  the  trial  before  Lord  EUenboroughj  a  ver-  j 
^  diet  was  found  for  the  plaintifis  for  2oo/.  subject  to  the  opinixm 

of  the  Court  on  the  following  case.  That  the  plaintifis,  bong 
owners  of  the  ship,  chartered  her  to  Thorntons  and  SmaBa/, 
for  the  voyage  insured,  for  which  fireight  was  to  be  paid  in 
certain  proportions  (restraints  of  princes  and  rulers  during  the 
voyage  excepted).  On  the  ship's  arrival  at  RigOj  she  wis 
supplied  with  a  cargo,  and  nearly  the  whole  thereof  had  been 
taken  on  board,  when  an  embargo  {November  1800)  was  laid 
on  all  the  British  shipping  in  the  port  of  Biga.  The  caae 
then  states  the  relanding  of  the  cargo,  the  abandonment  to 
the  underwriters  on  freight  on  the  nth  January  i8oij  ^ 
their  interest  in  the  freight,  and  demanded  a  total  loss.  And 
on  the  same  day  they  abafidoned  the  ship  to  the  undeifwriUn 
on  ship.  The  case  further  states  the  restoration  of  the  ship  by 
Russia,  the  reloading  of  the  ship,  and  the  earning  of  the 
freight,  which  was  paid  by  the  freighters  to  the  agent  far  ik 
underwriters  on  ship,  under  an  indemnity  from  them  against 
any  claims  which  might  be  made  thereto,  either  by  the  plain- 
tiflfe  or  by  the  underwriters  on  freight,  the  plaintiffi  tai 
duly  assigned  over  by  indenture,  in  February  1801,  the  sh^ 

Thomh 
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rkomasy  and  all  the  interest,  property,  claim,  or  demand  of 
lie  plaintifl^  in,  to,  or  out  of  the  said  ship  and  her  appur- 
mances  to  two  persons,  in  trust  for  all  the  underwriters  on 
le  ship. 

After  two  arguments,  and  time  taken  to  deliberate,  Lord 
lUenborough,  Chief  Justice,  delivered  the  judgment  of  the 
7oiirt. — "  The  novelty  of  the  question  in  tins  case,  the  value 
f  the  property,  and  the  extent  to  \\'hich  some  of  the  princi- 
les  laid  down  in  the  argument  seemed  to  lead,  made  us 
£airous  of  everj'  information  on  the  different  points  which 
night  arise  between  the  several  parties  interested,  before  we 
ame  to  our  decision ;  and,  therefore,  we  wished  for  a  second 
ffgament  on  the  effect  of  an  abandonment  of  the  ship  on  the 
locruing  freight.  If  the  question  which  arises  upon  tliis  case 
be  stripped  of  extraneous  circumstances,  it  appears  to  resolve 
itself  into  this  single  point.  Whether  the  freight  have  been  in 
this  case  lost  or  not  ?  If  the  fact  be  merely  looked  at,  freight 
in  the  events  which  have  happened  has  not  been  lost,  but 
has  been  fully  and  entirely  earned  and  received  by,  or  on  be^ 
ha^f  of  the  plaintiffs,  the  assured :  and  if  so,  no  loss  can  be 
pn^rly  demandable  from  the  underwriters  on  freight,  who 
laerely  insure  against  the  loss  of  that  particular  subject  by  the 
itaimred.  But  if  it  have,  or  can  be,  in  any  other  manner  or 
s^se,  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to 
theai,  not  by  means  of  the  perils  insured  against,  but  by  means 
^an  abandonment  o^  the  ship,  V)hich  abandonment  'soas  t/ie  act 
9f  the  assured  t/iemsclvesy  and  with  which,  therefore,  and  the 
<^<*n8equences  thereof,  the  underwriters  on  freight  have  no 
^^oncern.  It  appears  to  us,  therefore,  that  qndcunque  vid  datd^ 
^tat  is,  whether  there  has  been  no  loss  at  all  of  freight,  or 
^ng  such,  it  has  been  a  loss  only  occasioned  by  the  act  of 
^he  assured  themselves,  that  they  arc  not  entitled  to  recover. 
*rhere  must,  therefore,  be  n  judgment  of  nonsuit," 

It  is  very  clear,  I  conceive,  from  this  judgment,  what  was  the 
leaning  of  the  learned  judges  of  the  Court  of  King's  Bench  sharp  ?. 
^cm  file  great  que&tion.     This  is  more  apparent  from  what  ^*^if^ 
passed  in  a  subsequent  case,  when  Lord  EUenborough,  in  the  24. 
<^ourse  of  the  argument  at  the  bar,  said,   that  he  felt  great 
Acuity  in  saying  that  after  an  abandonment  of  a  ship  by  the 

VOL.  I.  T  owner 
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owner  to  the  underwriters  on  ship,   be  could  abandon  i^ 
freight  nichich  seemed  to  JoUaw  the  property  in  the  ship^    bei  vi 
the  earnings  made  by  the  subsequent  use  of  that,  which  ^r-as 
then  become  the  property  of  others,  to  anotlier  set  of  under- 
writers :  and  if  he  could  not,  then  it  might  be  considered,  ihsu 
having  nothing  of  his  own  to  abandon  to  the  underwriters  on 
freight,  it  was  the^ame  as  if  there  had  been  no  abandonmea^ 
in  which  case  the  plaintiff  (who  had  been  one  of  the  under- 
writers on  freight)  could  not  recover  the   freight  firom  tiie 
owner.     To  this  opinion  Mr.  Justice  La'vorence  seemed  to  in- 
cline, and  probably,  if  the  circumstances  of  that  case  would 
have  admitted  it,  we  should  have  arrived  at  a  clear  and 
explicit  judgment  on  this  very  important  point  between  the 
two  different  sets  of  underwriters ;  or  in  other  word%  whether 
the  owner  of  the  ship  can  effectually  abandon  to  the  under- 
writers on  Jreightj  the  freight  which  the  ship  may  earn  after 
the  abandonment  of  the  ship  has  been  made  also  to  the  under- 
writers upon  it.      But  Mr.  Justice  Le  Blanc  observed,  and 
this  was  agreed  to  by  the  counsel  on  both  sides,  that  the  only 
question  raised  for  the  consideration  of  the  Court,  by  the  case 
reserved,  was,  whether  the  defendant  (the  owner)  were  entitled 
to  make  any,  and  what  deductions  out  of  the  freight,  it  being 
assumed,  that  he  was  liable,  in  the  first  instance^  to  pay  tb^ 
freight  over  to  the  plaintiff.     It  became  the  more  necessary  to 
settle  this  point  of  the  deductions  which  might  lawfully  b€ 
made  from  the  freight,  because  neither  of  the  former  cases  of 
Thompson  v.  Bxrwcrofty  {ante,  p.  268.)  nor  LeatJiam  v.  Ternff 
4East,  5».    {ante,  p.  271.)  had  given  any  clear  opinion  upon  it;  Lord 
EUenborotigh,    upon  a  suggestion    made  by  the  defendant"^ 
counsel  at  the  close  of  the  decision  of  the  former  case  d 
Thompson  v.  ttowcrqft,  rather  inclining  to  think  that  the  wages 
provisions,  &c.  were  to  fall  on  the  owner  of  the  ship,  or  the 
3  Bos.  &       wtderwriters  on  ship :  in  the  latter  case  the  Court  are  madeto 
Pull.  485.     ^^j^  ^j^jji^  ^j^^  underwriters  on  freight  were  to  contribute  pro- 
portionally to  the  expence  of  bringing  the  cargo  home. 

In  tl\e  case  of  Sharp  v.  Gladstones,  the  owner  claimed  U> 
have  paid  tlie  following  charges  upon  tlie  ship  and  freight, « 
proportiori  of  which  he  desired  to  deduct  from  tlie  net  pw 
ceeds  of  the  freight  received  by  him: 

Expcnccs 


r  .    .   „ 
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nces  of  the  ship  and  crew  at  Petersburgh 
i  EUinew\  including  port  charges  and  the 
lences  of  shipping  the  cargo  on  which  the 
ght  has  been  paid 
uice  on  the  same 

St  o^  and  provisions  for  the  master,  mate, 
[seamen,  from  the  time  they  were  liberated 
Russia  till  discharged  in  England^  being 
r  months  ... 

^  paid  at  Liverpool  on]ship  and  cargo 
ince  on  ship  home  3000/.  at  4  guineas, 
returns  ... 

s  to  the  master  and  crew  during  their 
sntion  in  Russia^  being  six  months 
ration  in  the  value  of  the  ship  and  tackle, 
Brear  and  tear,  on  the  voyage  home,  she 
ig  then  employed  for  the  benefit  of  those 
rested  in  the  freight 
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"d  Ellenborotigfif  after  premising  that  no  question  arose 
letween  the  two  sets  of  underwriters,  said,  that  the  un- 
iters  on  freight,  to  whom  it  has  been  abandoned,  having 
is  for  a  total  loss,  are  entitled  to  the  benefit  of  salvage, 
ie  net  salvage  is  that  which  remains  of  the  subject  matter^ 
payment  of  tJie  expenees  of  saving  it.  Afler  the  aban- 
3nt,  the  assured  was  to  be  considered  as  the  agent  of 
ets  of  underwriters,  and  he  laid  out  what  was  necessary 
e  benefit  of  the  whole  concern,  without  applying  the 
1  proportions  to  each,  at  the  time,  for  their  separate 
its.  But  each  set  of  underwriters  is  entitled  to  have 
'espective  salvage  subject  to  the  deductions  applicable  to 

With  respect,  then,  to  the  particular  items,  the  charges 
%  Liverpool  are  to  be  struck  out;  and  so  is  the  insurance 
I  ship,  which  can  be  no  charge  on  the  freight;  and  so 
he  last  item  of  diminution  of  the  value  of  the  body  of 
ip  and  tackle  by  wear  and  tear.  The  remaining  items 
be  considered  as  so  many  deductions  from  the  salvage, 

must  be  apportioned  according  to  the  respective  inte* 
)f  the  two  sets  of  underwriters  in  the  judgment  of  the 
ators  to  who^i  it  is  agreed  to  refer  the  amount.  The 
ce  of  putting  the  cargo  on  board  was  certainly  Altogether 


T  2 


for 


:i 


i.^^^;.^\^. 


id    ' 


,„ct»i  > 


>nd»'«"' 


*»"rr:A*s';'' ?;.;.>*'*'' 


.bo"*"" 


stated 


W0« 


tV.cP»'"'' 


,\»V"' 


s\4e, 


but" 


««•  ""„.  .v-rr.  to  tw 


t  I'act'^ 

,0  »*""• 
Bott= 
altet  • 


i.t*" 


COO' 


lent 


.etits- 


to  S" 


"^      trvu- 


itse' 


At- 


ttat 


l\te 


mo'' 


rtsrst-r-o 


,l\lied 


pftlO 


.W, 


^ii^- 


iiist 


icuoo 


mon^ 


case. 


oiie 


„t  a>e  q^"*^' 


.kc- 


SllC** 


^^*:s^:^"*^ 


^tf  .«»■  ^d'V'" 


tWte  ' 


llie  H»i^ 


;.*'r;,r;cc«»' 


HAP.  IX.]  OF  ABANDONMENT,  277 

now  impossible  to  determine  upon  what  grounds  the  deci- 
MIS  turned.  As  has  been  truly  said,  however,  these  ques- 
>Qs  never  can  arise  again,  because  they  originated  from 
iger  policies,  which  are  now  prohibited  by  law.  But  as 
e  case  of  Pole  v.  Fitzgerald  was  one  of  those,  in  which  the 
ftjoritj  of  the  Judges  ^^^  the  House  of  Lords,  held  that 
ough  the  ship  might  be  deen^ed  lost  for  a  time,  yet,  as  she 
IS  afterwards  recovered,  the  event  of  a  total  loss  had  not 
tally  happened,  according  to  the  construction  of  the  wager ; 
(1  as  it  has  frequently  occurred  in  the  course  of  our  en- 
tries, it  may  be  proper  to  give  a  short  account  of  it  in  this 
ice.  {a)    p 

It  was  an  action  on  a  policy  of  insurance  on  the  ship  Good^  Fitzgerald 
Um  privateer,  at  and  from  Jamaica^  to  any  ports  and  places  "-  ^°**» , 
tere  and  whatsoever,  at  sea  or  shore^  a  cruising  from  place  pari.  Cases, 
place,  for  and  during  the  term  and  space  of  four  calendar  '^'*  ^JJ**** 
ttiths;  the  ship  was  valued  at  1000/.  ivUhout  further  account j 
d  free  from   average.     The  defendant  in  1744  had  sub- 
ibed  100/.,  and  the  plaintiff  declared  for  a  total  loss  of  the 
^age  by  a  mutiny  of  the  men. 

The  cause  came  on  to  be  tried  at  Guild/mil^  before  the  Lord 
jef  Justice  Ijee,  when  a  special  verdict  was  found,  stating 
lat  the  defendant  had  subscribed  the  policy  stated  in  the  de- 
ration :  that  the  GoodjHlo'j)  was  an  EtiglisJi  privateer,  duly 
nmissioned ;  was  safe  at  Jamaica  on  the  1 4th  of  June  1 744, 
1  sailed  from  thence  the  same  day :  that  on  the  loth  o£July 
44,  she  took  a  French  prize  of  the  value  of  4,200/.  sterling;- 
It  afterwards  the  said  ship  was  sailing  on  her  cruise,  for  a 
rt  or  place  called  the  River  of  Dogs^  to  fetch  water ;  and 
ile  she  was  so  sailing  towards  iheRivei'  of  DogSj  and  within 
i  four  months  mentioned  in  the  policy,  the  crew  mutinied 
ftinst  the  captain  and  his  officers ;  and  by  force  carried  the 
d  ship,  against  the  will  of  the  captain  and  officers,  .who  could 
t  resist,  to  Jamaica :  and  before  her  arrival  there,  cause- 
«ly,  against  the  consent  of  the  said  captain,  seized  the  boat, 

vfl)  A  very  full  and  accurate  report  of  the  judgment  given  in  the 
^cbequer-Ghamber  by  Lord  Chief  Justice  WUles  may  be  seen  in  Mr. 
^frnfir^t  admirabte  edition  of  that  learned  Jodge's  9*vd  MS.  Notes,  641. 

T  3  fire-arrafiy 
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fire-arms,  and  cutlasses,  carried  off  the  same,  and  deserted  the 
privateer,  by  which  the  voyage  and  cruise  were  totally  pre- 
vented and  lost  for  the  remainder  of  the  four  months :  that 
tlie  ship  arrived  at  Jamaica^  and  was  there  in  good  safety  at 
and  after  the  end  of  the  four  months;  but  was  prevented,  by 
the  mutiny  and  desertion,  from  further  pursuing  her  cruise: 
tliat  the  person  insured  had  interest  in  the  ship  to  the  amount 
of  the  sum  insured. 


Vide  tnte, 
C.4. 
2  Burr. 
12  00. 


See  the  In- 
troduccion. 


Ord.ofI.ew. 
14.  tit.  In- 
fuNnce,  art. 
48. 


This  case  was  argued-  in  the  King's  Bench,  and  judgmeut 
was  given  for  the  plaintiff.  Upon  a  writ  of  error,  the  Court 
of  Exchequer-chamber  unanimously  revei*scd  that  judgment. 
The  House  of  Lords  afterwards  confirmed  the  judgment  of 
reversal,  being  of  opinion,  with  the  majority  of  the  Judges, 
that  the  insurer,  being,  by  the  tenns  of  the  polic}',  free  from 
all  average,  the  plaintiff  could  not  be  entitled  to  recover  but 
in  case  of  a  total  loss ;  and  the  ship  being  found,  by  the  spe- 
cial verdict,  to  be  in  good  safety,  at  her  proper  port,  at  and 
after  the  end  of  the  four  months,  for  which  the  insurance  waa 
made,  there  could  be  no  loss.  The  counsel  for  the  plaintiff 
cited  many  cases,  in  which  the  plaintifls  had  judgment  for  a 
total  loss,  although  the  ships  remained  in  being;  most  of 
which  liave  already  been  referred  to  in  the  chapter  upon  cap- 
ture. But  those  cases  were  absolutely  denied  by  the  othff 
side ;  or,  if  admitted  at  all,  it  was  insisted,  that  they  made 
for  the  defendant.  This  circumstance,  among  many  othes> 
stated  in  the  introduction  of  this  work,  serves  to  evince  tie 
great  superiority  which  the  modern  practice  of  our  CourtSj 
in  matters  of  insurance,  has  over  the  ancient. 

In  many  of  the  maritime  countries  on  the  continent  of 
Europe,  the  time,  withiji  which  the  abandonment  must  be  madc^ 
is  fixed  by  positive  regulation.  Thus  in  France,  it  is  ordained, 
that  all  cessions  or  abandonments,  as  well  as  demands  in  virtue 
of  the  policy,  shall  be  made  as  follows  : — In  six  weeks,  ^ 
losses  happening  on  the  coSfets  of  the  country,  where  tlie  iu- 
fturance  was  made:  hi  three  months,  in  other  provinces  of  our 
kingdom :  in  four  months,  on  the  coast  of  Holland,  Flanderh 
and  England:  in  a  year,  in  Spain,  Italy,  Portugal^  Barbcajt 
Muscovy,  Norway :  and  in  two  years,  for  the  coast  of  AmerM 
the  Brasilsy  Guinea,  and  other  distant  countries.    When  these 

terms 
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snns  are  elapsed,  the  demwds  of  the  assured  shall  not  after- 
wards be  admitted.  In  cases  of  detention,  the  same  ordinance 
provides,  that  the  abandonment  shall  not  be  made  before  six 
oooths,  if  it  happen  in  Europe  or  Barbary.  If  in  a  more 
listant  country,  in  a  year ;  both  to  commence  from  the  day 
A  the  notifying  this  detention  to  the  insurers.  A  similar  re-  An.  49. 
filiation  to  that  last-mentioned  is  to  be  found  in  the  ordinances  ^  ^'^*  ^^^' 
ABilboa. 

In  the  law  of  England  till  lately  we  had  no  limitation  of 
ime^  with  respect  to  abandonment,  at  least  that  I  was  able  to 
ind :  and  I  believe  that  none  such  existed.  But  from  what 
las  been  said  in  the  preceding  part  of  this  chapter,  it  would 
i|^)ear,  that  the  insured  has  a  right  to  call  upon  the  under- 
rater  for  a  total  loss,  and  of  course  to  abandon,  as  soon  as 
le  hears  of  such  a  calamity  having  happened,  his  ckim  to  an 
ndemnity  not  being  at  all  suspended  by  the  chance  of  a  fu- 
Ufe  recovery  of  part  of  the  property  lost :  because,  by  the' 
tlmidonment,  that  chance  devolves  upon  the  underwriter,  by 
^lich  means  the  intention  of  the  contracting  parties  is  fidly 
uifiwered,  and  complete  justice  is  done. 

In  a  modem  decision  it  has  been  held  by  the  Coiurt  of  Mitchell  v. 
King's  Bench,  that  as  soon  as  the  insured  receive  accounts  of  it^rcb, 
sudi  a  loss  as  entitles  them  to  abandon,  they  must,  in  the  first  ^^^^ 
^i>ttance^  make  their  election  whether  they  will  abandon  or 
Qot:  and  if  they  abandon,  they  must  give  the  underwriters 
^ce  in  a  reasonable  time,  otherwise  they  wave  their  right 
^  abandon,  and  can  never  afterwards  recover  for  a  total  loss. 
Ilus  determination  was  certainly  equitable  and  just ;  for  other- 
^  it  was  impossible  to  say,  at  what  time  the  responsibility 
^f  the  underwriter   was  to  end ;  they  would  be  lial)le  to  be 
^ed  upon  to  contribute  at   any  indefinite  period,  and    a 
P^t  deal  of  uncertainty  would  be  introduced  into  this  sjj^stem' 
rflaw. 

In  a  still  more  recent  case,  the  doctrine  laid  down  by  the 
^rt  in  Mitchell  v.  Edie^  as  to  the  obligation  upon  tlie  as* 
^^  to  make  his  election,  whether  he  will  abandon  or  not, 
Was  adopted  and  confirmed. 

T  4?  Case 


Ktiingi  in 

Mich.i;9J. 
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Cuo  un  a  pulicy  ofasEurancc  on  licicn  on  board  the  Ampk£^^ 
trite,  al  and  from  Lnndsn  to  Jamaica, 

The  Amphitrite  was  token  by  a  i-'renrh  jirivatuer  withii«~^  ^ 
few  Ie»gues  of  Jamaica.     Part  of  the  property  insured  iw^^    ^ 
pltinticretl  and  taken  out  of  the  sliip.    Tlie  captain,  boatsiva.^^^^ 
and  all  but  »cv«>  men,  were  taken  out  of  her :  a  fortnij^fc   „■ 
after  she  was  captural,  as  the  cuptors  were  making  their  t^^^^ 
lo  Atacrica;  the  ship,  with  the  remainder  of  her  caigo,  — — ^ 
rtiakcu  by  an  Englitk  frigate,  and  taken  under  a  prize-inai.i_j(p 
to  AtUigua.     Tlie  altip  and  cargo  nere  both  sold  under  a       (^, 
cree  of  the  Vice- AdiniraJty  Court  of  .Intigtui,  by  a  prize-aa^pwa. 
who  received  the  proceeds,  and  was  to  pay  them  over  t»   i£e 
coftcemcd,  upon  payment  of  one-eighth  salvage  punuaxaf  (■>      I 
the  last  prizc-ncu  I 

The  capture  and  recapture  were  entered  at  Lloyd's  on  Ifr*^      I 
I  ;tli  of  Febmary   1 795 ;  but  it  was  not  known  where  the  dii?      ' 
W8»  csrritMl  till  the  30th  of  Mairh,  when  a  letter  was  f^^ 
ceived  at  Lim/d'e,   addressed  to  the  owners  and  freighters  ar»- " 
ttndcrwritcrs  on  ship  Amphitrite  and  eargo,  from  the  Judge  ^^ 
the  Vice- Admiralty  Court  of  Antigua,  informing  them  of  ih^* 
arrival  and  sale  of  the  ship  ami  caigo, under  a  decree  of  th^^^^ 
Court,  and  desiring  to  have  Bonic  agent  appointed  to  rem        '' 
ihc  procrcds  to  England,      Powers  of  attorney  were  sent  ocs=^ 
ia  ApHl  by  the  assnrcil  fwr  this  purpose;  and   the  proceec;^^ 
were  desired  to  he  remitted  to  liie  banking-house  of  SmH^^^< 
PmfHTf  and  Smifli,  one  of  which  gentlemen  was  agtnt  to  tt"^"*^ 
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necessary ;  and  that  the  case  was  the  same  as  if  the  pro-    , 
y  had  remained  in  specie  at  Antigua^  and  had  not  been 
(a).     That  the  assured  is  not  bound  to  abandon  in  any 
;  and  might,    in  case  the  sales  had   been  very  advan- 
oosy  have  taken  the  benefit  of  them  in  the  same  manner 
ley  might  have  retained  this  property,  if  it  had  remained 
pecie.     But  the  assured  must  make  his  election  speedily^  Andenwnv 
'her  he  will  abandon  or  notf  and  ptd  the  underwriter  into  a  '^^^  Roy«i 
xtion  to  do  all  that  is  necessary  for  the  preservation  of  the  Company"' 
^erfyj  whether  sold  or  wisold.     He  cannot  lie  by  and  treat  ^  ^»«t38, 
OSS  as  an  average  losSj  and  take  measures  for  the  recovery  of  v.  BUkes, 
without  commtmicatins  that  fact  to  the  undaisoriters^   and  '>  East,  183. 

o  */  »     '  Ace.  ante, 

^  them  know  that  the  ptvperty  is  abatidoned  to  themJ"  scc  also 

Parmeter  v. 

erdict  for  plaintiff,  subject  to  an  account  as  for  an  average  sittings  af- 
ter Mich. 
1808. 

lie  making  the  election  to  abiandon  speedily,  or  in  the  frst  Ocmon.v. 
Mnce,  means  the  earliest  opportunity  after  they  have  ex-  E^^ange 
led  into  the  state  of  the  cargo ;  but  they  are  not  to  lie  by,  Assurance. 
rder  to  govern  their  determination  by  the  rise  or  fall  of  gg.       ' 
Diarket.     Nor  can  the  assured,  when  they  have  not  aban-  Martin,  v. 
ed  in  the  first  instance,  afterwards  do  so,  when  they  find  East,  465. 
le  result  that  the  salvage  and  expences  exceed  the  value  of 
ship. 

»at  if  the  insured,  hearing  that  his  ship  is  much  disabled  ^^  Cosu  v. 
has  put  into  port  to  repair,  express  his  desire  to  the  un-  aTermReu. 
mters  to  abandon,  and  be  dissuaded  from  it  by  them,  and  407. 
order  tlie  repairs  to  be  made;  they  are  liable  to  the  owner 
all  the   subsequent  damage   occasioned  by  that  refusal, 
igh  it  should  amount  to  the  whole  sum  insured.     Because 
reason  why  notice  of  abandonment  is  deemed  necessary,  is 
revent  surprise  or  fraud  upon  the  underwriter :  but  in  the 
t  put,  they  have,  by  their  own  act,  superseded  the  necessity 
otice. 

)  In  the  case  of  Hodgson  and  another  v.  Black'utony  Sittings  afiter  Hi- 
Tenn,  38  G.  3.  in  the  King's  Bench,  it  was  held,  that  a  notice  of 
idonment  xvas  necessary,  though  the  ship  and  cargo  had  been  sold  and 
'Tcrted  into  money  when  the  notice  of  the  loss  was  received. 

We 
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Wc  have  thus  taken  a  view,  in  this  and  the  eight  preceding 
chapters,  of  the  nature  of  that  instrument  by  which  the  con- 
tract of  insurance  is  effected ;  and  of  the  difierent  modes,  by 
which  it  may  be  construed ;  we  have  treated  of  the  various 
losses,  to  which  the  underwriter  subjects  himself  by  that  con- 
tract ;  we  have  shewn,  when  the  losses  are  to  be  considered  as 
])artial,  when  as  total;  and  in  what  cases,  and  under  what  cir- 
cumstances the  insured  shall  be  allowed  to  abandon  to  the  un- 
derwriter. The  course  of  oun  inquiry  now  naturally  leads  us 
to  observe,  in  what  instances  the  insurer  is  discharged  from 
any  responsibility;  either  on  account  of  the  contract  being 
void,  from  its  commencement,  by  reason  of  some  radical  de- 
fect ;  or  because  the  insured  has  &iled  to  perform  some  of  those 
conditions,  necessary  to  be  fulfilled  on  his  part,  before  he  can 
call  upon  the  insurer  for  an  indemnity. 


(     283     ) 


CHAPTER  X. 


Of  Fraud  in  Policies. 

TN  treating  of  those  causes,  which  make  policies  void  from 
-*-  the  beginning,  or  in  other  words,  which  absolutely  annul 
tke  contract,   it  will  be  proper  in  the  first  place  to  consider, 
how  fer  it  will  be  affected  by  any  degree  of  fraud.     In  every 
contract  between  man  and  man,  openness  and  sincerity  are  in- 
dispensably necessary  to  give  it  its  due  operation;  because, 
fraud  and  cunning  once  introduced,  suspicion  soon  follows, 
ttd  all  confidence  and  good  faith  are  at  an  end.    No  contract 
cin  be  good,  unless  it  be  equal ;  that  is,  neither  side  must  have 
sn  advantage  by  any  means,  of  which  the  other  is  not' aware. 
This  being  admitted  of  contracts  in  general,  it  hold^  with  dou-  • 
(deforce  in  those  of  insurance ;  because  the  underwriter  com-  zBlac.Com. 
pites  his  risk  entirely  from  the  account  given  by  the  person  ^^?*  ^^: 
iittured,  and  therefore  it  is  absolutely  necessary  to  the  justice  lib.  i.e.  i%l 
•0(1  validity  of  the  contract,  that  this  account  be  exact  and  l^niorf  de^' 
complete.     Accordingly  the  learned  Judges  of  our  courts  of  jure  oat.  L  5. 
W,  feeling  that  the  very  essence  of  insurance  consists  in  a  rigid  Bynker- 
Bttention  to  the  purest  good  faith  and  the  strictest  integrity,  shoek.  quest, 
have  constantly  held  that  it  is  vacated  and  annulled  by  any  the  i"4.^.  a6. 

I<a8t  shadow  of  fraud  or  undue  concealment.  Ord.deLew. 

14.  s.  38. 
I  Bbck; 

After  what  has  been  said,  it  will  hardly  be  necessary  to  men-  ^^^^  ^"' 
li(Xi,  that  both  parties,  the  insurer  and  insured,  are  equally 
^oond  to  disclose  circumstances  that  are  within  their  know- 
ei^;  and  therefore  if  the  insurer,  at  the  time  he  under- 
rrites,  can  be  proved  to  have  known  that  the  ship  was  saf«  ar- 
iVed,  the  contract  will  be  equally  void,  as  if  the  insured  had 
)ncealed  from  him  some  accident,  which  had  befallen  the 
lip. 

In 
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In  perusing  the  numerous  cases  and  decisions,  which,  I  am 
sorry  to  say,  are  to  be  found  in  our  books  under  this  head,  it 
occurred  to  me,  that  they  were  liable  to  a  threefold  division: 
1  St,  The  allegation  of  any  circumstances,  as  facts,  to  the  un- 
derwriter, which  the  person  insured  knows  to  be  false :  2dly, 
The  suppression  of  any  circumstances,  which  the  insured  knows 
to  exist ;  and  which,  if  known  to  the  underwriter,  might  pre- 
vent him  from  undertaking  the  risk  at  all,  or  if  he  did,  might 
entitle  him  to  demand  a  larger  premium  ;  and,  lastly,  a  misre- 
presentation. The  last  of  these,  a  misrepresentattonj  seems  to 
Doug.  247.  fall  under  the  first  head,  the  aUegatio  falsi  r  and  so  in  some 
measure  it  does ;  because  wherever  a  person  knowingly  and 
wilfully  misrepresents  any  thing,  he  asserts  a  falsehood.  But 
it  was  thought  necessary  to  make  a  division  for  itself;  because 
if  a  material  fact  be  misrepresented,  though  by  a  mistake,  tie 
contract  is  void,  as  much  as  if  there  had  been  actual  fraud:  for 
the  underwriter  has  computed  his  risk  upon  information,  whid 
was  false.  Of  each  of  these  in  order,  (a) 

Nothing  can  be  so  clear  a  proof  of  fraud,  as  the  assertion  of 
the  truth  of  some  circumstance,  which  the  person  asserting  it 
must  know  to  be  false.    In  our  reporters,  we  do  not  meet  witk 
so  many  cases  under  this  division  of  the  subject,  as  under  the 
two  following :  and  indeed,  from  the  nature  of  the  thing,  it  is     ■ 
impossible  we  should ;  because  in  such  a  case,  the  only  que^    J 
tion  is,  did  the  insured  assert  this  to  be  the  truth.     If  hedidf    4 
the  inquiry  is  at  an  end ;  because  we  ar«  now  presuming  it  to    -^ 
be  the  assertion  of  a  circumstance  within  his  own  knowledge* 
This  being  a  mere  question  of  fact,  is  not  a  subject  for  a  !•• 
porter.     But  in  the  other  cases,  there  is  greater  room  for  ii>* 
vcstigation;  we  may  properly  inquire,  for  instance,  whether 
the  insured  was  bound  to  disclose  this  fact ;  whether  the  mis- 
representation was  in  a  material  part ;  and  many  other  similar 
questions  of  which  we*  shall  see  the  necessity  hereaiter. 

The  few  following  cases  will  evidently  shew,  that  our  idei 

(d)  A  distinction  has  lately  occurred,  where  thepenon,  repreieiitiBgtfce 
time  of  the  ship's  sailing,  was  an  owner  of  goods  only,  and  did  it  upoa  a 
bond  fide  expectation;  the  Court  held  this  did  not  conclude  him,  for  he 
could  ha^e  no  control  over  the  event. — Bowden  v.  Faughan,  10  Ectst^i^i^    | 

was    ' 


^ 
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when'  we  supposed,  that  under  the  head  of  the  alle^ 
if  the  only  inquiry  would  be,  whether  the  person  in- 
>wing  the  contrai'y,  asserted  a  particular  thing  to  be 


se  before  Lord  Chief  Justice  HoUt  in  the  reign  of  Skinner, 
isd  Mary,  that  learned  Judge  held,  that  if  the  goods  ^^^' 
red  as  the  goods  of  an  Hamburgker,  who  was  an  ally, 
pods  were,  in  fact,  the  goods  of  a  Frenchman,  who 
emy ;  it  was  a  fraud,  and  that  the  insurance  was  not 


ther  case,  a  letter  being  received,  stating,  that  a  ship  Roberts  v. 
»m  Jamaica  for  London,  on  the  24th  of  November,  ^."""«^^««* 

7  -T  ?    Sittings  at 

:h  an  insurance  was  made,  and  the  agent  told  the  Guildhall 
liat  the  ship  sailed  the  latter  end  of  December ;  this  "/^^V/  ""' 
leld  by  Lord  Chief  Justice  Lfe  to  be  a  fraud,  and 
dant  had  a  verdict  upon  this  point,  there  being  an-  ^^ss.  penes 
;he  cause  not  material  to  be  mentioned  here. 

a  special  case  reserved  for  the  opinion  of  the  Court,  Woolmerr. 

.  .  ,  Muilman, 

mig  circumstances  appeared :  3  Burr. 

1419. 

an  action  on  the  case,  brought  for  the  recovery  of  a 
1,  on  a  policy  of  insurance  made  on  goods  and  mer- 
i  on  board  the  ship  Bona  For  tuna,  at  and  from 
Tgen  to  any  ports  or  places  whatsoever,  until  her 
^al  in  London,  It  was  underwritten  thus :  "  War- 
neutral  ship  and  property."  The  defendant  under- 
'  policy  for  150/.  ITie  defendant  pleaded  the  general 
d  paid  into  Court  the  premium  received  by  him  for 
insurance.  This  cause  came  on  to  be  tried  at  Guild- 
re  Lord  Mansfield;  when  it  was  admitted,  that  the 
bad  interest  on  board  the  ship  to  a  large  value,  to  the 
of  the  sura  insured.  The  ship  with  the  goods  and 
jizes  so  loaden,  and  being  on  board  her,  after  her 
e  from  North  Bergen,  and  before  her  arrival  in  Lon- 
ceeding  on  her  voyage,  was,  by  the  force  of  winds 
my  weather,  wrecked,  cast  away,  and  sunk  in  the 
d  the  said  goods  and  merchandizes  were  thereby 
ost.     It  was  expressly  stated,  "  that  the  ship  or  ves- 

«*  6^1, 
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"  sel,  called  the  Bona  Fmitma,  and  the  property  on  bo:*  >-, 
"  at  and  btifore  the  time  slie  hhk  lost,  were  not  neutral  f>  >-^ 
"  pert)-,  as  warranted  by  tiie  said  ])ijlicv." 

Lord  Mansfield,  uiid  the  lest  of  the  Cmirl,  were  of  opinio/i, 
that  it  was  too  clear  a  case  to  bear  an  argument.  This  w-s^ 
^lo  contract  I  for  there  was  a  faUi'hooil,  in  respect  of  the  eon- 
dltion  of  the  thing  insured  r  brciiiisc  the  piaintifi'  insurtd 
ncutrnl  property,  and  this  was  noi  neutral  properly. 

From  the  preceding  case,  wc  may  collect  this  principl*i 
that  a  false  assertion  in  a  policy  will  vitiate  the  contract: 
even  though  the  loss  happen  in  a  mode  not  affected  by  ttiiil 
falsity. 

Another  observation  is  suggested  by  the  |)crusal  of  the  c»w 
of  Woolmer  and  Muilman.  li  arose  upon  a  warranty;  aii^ 
the  learned  judges  declared,  iJiat  the  warranty  being  false, 
tliere  was  no  contract.  Now,  as  we  shall  see,  when  we  cowc 
to  the  chapter  on  Warranties,  the  general  rule  with  respect  I" 
them  is  this,  that  the  non-compliance  with  them  does  noi 
vacate  the  contract  from  the  beginning;  but  it  amounts  io 
much  the  same  thing,  namelv,  that  the  insured,  not  having 
complied  with  those  condittuns,  which  he  haii  taken  uponhin'- 
self  to  perform,  cannot  recover  against  the  underwriter.  I 

But  the  following  answer  is  submitted,  which,  if  aliowWt      I 
*il]  reconcile  any  seeming  differeacc  that  arises  in  the  c 
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A  short  time  after  the  case  of  Woolmer  against  Muilman 
liad  been  decided,  another  very  similar  case  came  on  at  Guild- 
hall before  Lord  Mans^lcL 

It  was  an  action  on  a  policy  of  insurance  on  goods  laden  Femaodetv. 
on  board  such  a  ship,  warranted  a  Portugueze.    The  insurance  g-^^  ^^ 
was  made  during  the  French  war,   when  the  premium  would  ^>i-  4  o*  3« 
YuLYe  been  much  higher  on  an  English  ship.     The  plaintiff 
gave  partial  evidence  of  her  being  a  Porltigueze  ;  and  that  she 
wasoUiged,  on  accoimt  of  perils  of  the  sea,  to  put  into  a 
Trenth  port,  by  which  the  cargo  was  spoiled.     This  was  ad- 
mitted by  the  defendant,  who  contended  that  during  her  $tay 
at  the  French  port,  she  was  libelled,  and  condemned  as  not 
being  Portugueze ;  and  that  although  the  goods  were  lost  by  a 
different  peril,  yet  in  fact  the  ship  was  not  Portugueze^  (being 
insured  as  such,)  and  that  this  vitiated  the  policy  ab  initio  — 
and  this  was  agreed  to  be  law.     In  order  to  prove  that  she 
was  not  Portugueze^  the  defendant  produced  the  sentence  of 
ftmdemnation,  and  the  confirmation  thereof  in  the  courts  of 
trance;  and  an  answer  of  the  present  plaintiff  in  the  Court 
of  Chancery  here,  by  which  it  was  admitted,  that  the  ship 
was  condemned  as  not  being,  or  under  pretence  of  not  being, 
Portugjuezcm 

Lord  MansfieUL — "  As  the  sentence  is  always  general, 
(without  expressing  the  reason  of  the  condemnation,)  attested 
copies  of  the  libel  ought  in  strictness  to  have  been  produced, 
to  shew  upon  what  ground  the  ship  was  libelled  against.  But 
M  the  plaintiff  has,  by  his  answer  in  Chancery,  admitted  that 
ibe  was  condemned,  as  not  being  Portugueze ;  when,  added  to 
ibe  expression  used  in  tlie  sentence  of  confirmation,  tliat  the 
dip  VMS  condemned  in  the  court  of  prizes^  there  is  sufficient 
evidoice  for  us  to  proceed  upon."  The  defendant,  the  under- 
writer, had  a  verdict. 

« 

The  second  species  of  fraud,  which  affects  insurances,  is  the 
f  coDcealment  of  circumstances,  known  only  to  one  of  the  par- 
F^  ties  entering  into  the  contract.  Upon  this  head,  the  principles 
^'"H]t  law  are  perfectly  clear,  free  from  doubt  or  possibihty  of 

^rror.     Concealment  of  circumstances  vitiates  all  contracts,  i  Black. 
.  upon  the  principles  of  natural  law.     Insurance  is  a  contract  '^^P*  ^^^/ 
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i.«fl^cted},  reoeiyed  a  letter  from  Cawes^  dated  the  2i8t  of  Vf^btm^. 
paif  wherein  it  is  8ai4 :   *^  On  the  12th  of  this  month,  I  f^^j^ 
wm  in  company  with  the  ship  Dazy  (the  ship  in  question) ;  407. 
It  twelve  at  night  lost  sight  of  her  all  at  once;  the  captain  oiovw/ 
poke  to  me  the  day  before  that  he  was  leaky,  and  the  next  '  ^*7  ^^ 
lay  we  had  a  hard  gale."    The  ship,  however,  continued  v.Dumfgni, 
*  voyage  till  the  19th  of  August,  when  she  was  taken  by  the  '^  ^^^> 
mfardis  and  there  was  no  pretence  of  any  knowledge  of  similar 
I  actual  loss  at  the  time  of  the  insurance  but  it  was  made  ^^^^^^* 
Qonsecjuence  of  a  letter  received  that  day  from  the  plaintiff 
Vidf  dated  the  27th  June  before. 

Lord  Chirf  Justice  Lee  declared,  "  that  as  these  are  oon« 
cts  upon  chance^  each  party  ought  to  know  all  the  circum« 
DQes.'  And  he  thought  it  not  material,  that  the  loss  was 
t  jpch  an  one  as  the  letter  imported ;  for  those  things  are  to. 
contidered  in  the  situation  of  them  at  the  time  of  the  con« 
fS^  and  not  to  be  judged  of  by  subsequent  events.  He 
R^fiMre  thought  it  a  strong  case  for  the  defendant*''  The 
J  found  accordingly. 

But  the  time  of  the  diip's  sailing  is  not  always  material  to  FoIct  ▼. 
cimmunicated,  unless  the  ship  be  a  missing  diip.  ^m!^ 

X17. 
Id  an  action  on  a  policy  of  insurance,  the  case  was,  that  Hodgton  v. 
J  ship  was  insured  at  and  from  Genoa,  liable  to  average;  ^^^°^ 
r  loading  consisting  of  pot-ash,  verdigrease,    cotton,  and  R«yi  463. 
ler  perishable  commodities.  This  loading  was  put  on  board 
£ifiiom.the  loth  oi ^August,  and  the  vessel  had  lain  at 
aiaa  above  five  months,  bdng  originally  bound  for  DiMiir: 
t  ioting  her  convoy,    she  put  into   Genoa  the  13th  of 
tpuij  and  lay  there  till  the  5th  of  January,  when  shesailed. 
hi  the  insurance  was  made  the  20th  of  January  s  at  which 
OS  these  circumstanoes  were  known  to  the  assured,  but  liot 
lamunieatad  to  the  underwriter.    A  few  days  after  she  put  • 

aea,  she  was  shattered  by  a  storm,  and  the  cargo  consi- 
sably  damaged.  The  jury  found  a  verdict  for  the  plaintiff; 
id  a;iiew  trial  was  moved  for  on  this  ground,  that  the  po- 
^^n^hddabiniihf  for  want  of  a  due  disclosure  of  the  cir- 


You  I.  u  Lord 
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Lord  Mansfield.  —  "  The  queslton  is,  whether  herew  ^, 
sufficient  diBclosure ;  that  is,  m  bother  tho  tact  concealed    ^j 
nunerial  to  the  risk  run.     lliis  is  a  matter  of  fact,  and  if  m. 
terial,  the  consequence  is  matter  of  law,  that  the  policy  is 
bad.     Now  who  can   say,  that  no  risk  was  run,  during  tAe 
five  montlis'  stay  at  Genoa,  or  no  damage  happeued  in  that 
period  ?  The  poUcy  is  founded  on  misrepresentation  :  theship 
is  insured  "  at  and  from  G^naii,  to  Dublin  ;  the  adventure  to 
"  begin  irom  the  loading,  to  equip  for  this  voyage."    TTu* 
filainly  implies,  that  Genoa  was  tlic  port  of  loading:  and  at 
the  trial,  all  the  witnesses  saiii,  that  by  usage,  it  was  niBteri«l 
to  accfuaint  the  underwriter,  wlit-thei-  the  insurance  was  to  tx 
at  the  ■commencement  or  in  the  middle  of  a  voyage. 

Mr.  Justice  Wilmot.  —  "  The  fact  disclosed  by  this  poli«^ 
i«  not  true,  that  Genoa  is  the  loading  port ;  for  so  it  must  tw 
understood.  In  such  cases  I  shall  not  speculate  upon  the  ma- 
teriality or  immatcriaUty  of  the  tact.  Not  but  that  I  think 
the  length  of  the  stay  at  Genoa  is  very  material,  in  case  ol 
such  perishable  commodities." 

Mr.  Justice  Yates.  — "  Tlie  concealment  of  material  cir- 
cumatances  vitiates  all  contracts,  upon  the  principles  of  natunJ 
law.     A  man,  if  kept  ignorant  of  any  material  iiigredienl,      i 
may  safely  say,  it  is  not  bis  contract.     And  I  think  Uiisfeci      | 
material,  for  the  reasons  before  given."     A  new  trial  was  ac- 
cordingly grantetl. 
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Feti  IndieSf  and  to  stop  at  Barbadoes,  if  she  could  get  a  sale ; 
*  not,  to  proceed  to  MotUego  Bay.  On  the  2d  of  Octof)er 
le  sailed  from  St.  Thomases  on  the  coast  of  Africa^  with  a 
iigo  of  daves,  and  was  taken  on  the  6th  of  December  follow- 
ig  by  an  American  privateer.  A  letter  was  received  by  a 
mm^  wX  Liverpool  on  the  2i^i  oi February,  mentioning  that 
be  ship  was  weU,  and  had  sailed  from  St.  Thomas's  on  the  ad 
if  Octpberm  This  information  was  communicated  next  day  to 
Gbe  plaintiffs,  who,  in  consequence  of  it,  wrote  the  same 
CfOUDg  to  two  different  brokers,  to  get  a  new  insurance  on 
Am  fidpf  there  having  been  one  before,  and  another  on  the 
cugo^  which  last  was  the  subject  of  the  present  action.  In 
the  instructions  to  the  brokers,  the  plaintiffs  say  nothing  of 
die  ship  from  the  time  of  her  first  sailing ;  but  to  one  of  the 
brokers  they  wrote  thus : — ^^  We  should  be  glad  if  you  would 
'  get  OS  600L  more  on  the  ship,  as  she  is  rather  long ;  and  we 
^  think  it  not  prudent  to  run  so  large  a  risk  at  so  critical  a 
^  time.  We  expect  to  hear  soon  of  her."  It  had  afterwards 
morred  that  the  policy  might  be  effected,  if  intimation  was 
Bot  given  of  the  letter  which  had  been  received.  The  broker, 
therefore^  by  direction  of  the  plaintiffs,  added  to  the  instruc- 
tisDs : — ^  Tlie  above  ship  was  on  the  coast  the  2d  of  October  /' 
bit  said  nothing  of  her  having  sailed  from  St.  Thomas.  The 
fdkj  was  dated  the  aist  of  March. 

Lord  Mansfield.^^^^  The  insured  is  bound  to  represent  to 
lie  underwriter  all  the  material  circumstances  of  the  ship  and 
nojage.  K  he  do  not,  iht)ugh  by  accident  only,  or  neglect, 
he  onderwriters  are  not  liable ;  i  fortiori,  if  he  suppress  or 
pHiquresent  firom  imvA.  The  question  is.  Whether  this  be 
Mof  those  cases  which  is  affected  by  misrepresentation  or 
xmcealment  ?  If  the  plaintiffs  concealed  any  material  part  of 
Aie information  they  received,  it  is  a  fraud;  and  the  insurers 
Mnot  liable."  Tlie  jury  found  for  the  defendant  agreeably 
lo  His  Lordship'a  direction. 

&  the  underwriter  had  a  verdict,  where  the  assured  had  on  M<Andrtwi 
"*8  a4th  of  Naoember  received  a  letter  from  Lisbon  dated  the,  \'^\ 
|M%<tidng  the  ship  to  be  then  ready  to  sail,  and  did  not  effect 
MBMonuice  till  the  ad  oi  December^  and  did  not  then  com- 
•*icate  the  lett«. 

In 
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In  another  case,  the  policj-  was  oii  the  brig  Richard,  at  ^^n^ 
from  Pli/moulh  to  Bristol.  Severnl  letters  passed  between  -^g 
plaintiff  and  the  broker,  who  cffocitd  ilie  policy,  as  to  tiff 
premium  at  which  the  insurance  could  be  made:  at  last,  it 
was  underwritten  four  guineas  pa-  cent.  Tlie  broker's  in- 
structions stated  the  ship  readj/  la  sail  on  Ike  i^th  of  December- 
The  broker  represented  to  the  undirwriier  that  the  ship  w»-* 
in  port,  when  in  fact  she  had  sailed  the  23d  of  December. 

Lord  Mansfield  said,  "  that  this  was  a  material  concealmeiT'^^ 
and  misrepresentalioii."     The  jury,  however,  hesitated  :    H^^* 

Lordship  then  laid  down  the  following  as  general  principles:— 

"  In  all  insurances,  it  is  essential  to  the  contract,  that  th^^e 
assured  should  represent  the  true  state  of  the  nhip  to  tlie  be  '« 
of  his  knowledge.  On  that  information  the  underwriters  et^ — 1- 
gage.  If  he  st-ite  that  as  a  fact  which  he  docs  not  know  to  t_^Jff 
true,  but  only  believes  it,  it  is  the  same  as  a  warranty.)  He  is 
bound  to  tell  the  underwriters  tiutb.  In  the  present  insurance-*, 
the  only  material  point  is  tliis, — Had  the  ship  sailed,  orwassSie 
in  port?"     Upon  this  thejurj'  found  for  the  defendant. 

But  although  the  rule  is  laid  down  thus  generally,  that  one 
of  the  contracting  parties  is  bound  to  conceal  nothing  frtxro 
the  other;  yet  it  is  by  no  means  so  general  as  not  to  admit  of 
an  exception.  Aliud  est  cclare,  atiud  lacerc,  ITierc  are  maUJ' 
matters  as  to  which  the  insured  may  be  innocently  silent- 
iBt,  As  to  what  the  insurer  knows,  however  he  came  by  thni 
knowledge,     ad,  As  to  what  he  ouglit  to  know.       3d,  As  10 
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Qarier.    The  jury  found  a  verdict  for  the  plaintiff;   upon  i  Black. 
iriiicfa  a  new  trial  was  moved  for  on  the  ground  that  circum-  yy^^' 
ftanoes  had  not  been  sufficiently  disclosed.      Lord  Mansfield  ^  '• 
reported  the  evidence  given  at  the  trial ;  by  which  it  appeared, 
that  it  was  a  policy  of  insurance  for  one  year,  namely,  from 
the  i6th  of  October  1 759,  to  the  i6th  of  Cktober  1 760,  for  the 
benefit  of  the  governor  of  Fort  Marlborough^  George  Carter^ 
Igainst  the  loss  of  Fort  Marlborough^  in  the  island  oi  Sumatroj 
in  die  East  Indies^  by  its  being  taken  by  a  foreign  enemy. 
The  evrat  happened :  the  fort  was  taken  by  Count  UEstaigney 
vidiin  the  year.     The  first  witness  was  Cawthome  the  broker, 
«lip  produced  the  memorandum  given  by  the  governor's 
father  (the  plaintiff)  to  him :  and  the  use  made  of  these  in- 
fractions was  to  shew,  that  the  insurance  was  made  fi^r  the 
I     boiefit  (rf*  Governor  Carter^  and  to  insure  him  against  the 
tdting  of  the  fort  by  a  foreign  enemy.    Both  parties  had  been 
'     Infg  in  Chancery;    and  the  depositions,  there  made  on  both 
Mio^  were  read  as  evidence,  upon  this  triaL    It  was  objected 
on  bdialf  of  the  defendant,  to  be  a  firaud,  by  concealment  of 
circqmstances  which  ought  to  have  been  disclosed ;   and  par- 
ticQlarly  the  weakness  of  the  fort,  and  the  probability  of  its 
being  attacked  by  the  French  s  which  concealment  was  offered 
(a  be  proved  by  two  letters.    The  first  was  a  letter  from  the 
fDwnor  to  his  brother  Roger  Carter^  his  trustee,  and  the 
plaintiff  in  this  cause:   the  second  was  from  the  governor  to 
^EaU  India  Company. 

The  evidence  in  reply  to  this  objection,  consisted  of  three 

depositions  in  Chancery ;  setting  forth,  that  the  governor  had 

.  2o,ooo2.  in  effects ;  and  had  only  insured  io,ooo2. :  and  that 

be  was  guilty  of  no  fault  in  defending  the  fort.     The  first  of 

diese  depositions  was  Captain  Tryon\  which  proved,  that  this 

Wis  not  a  fort  proper  or  designed  to  resist  European  enemies; 

but  only  calculated  for  defence  against  the  natives  of  the  island 

^SuMuUra;  that  the  governor's  office  is  not  military,  but  only 

aevcBBtile:  and  that  Fort  Marlborough  h  only  a  subordinate 

&ctory  to  Fort  St.  George.     There  was  no  evidence  to  the 

contiaiy ;  and  a  special  jury  fi)und  a  verdict  for  the  plaintiff. 

.  After  argument  at  the  bar,  upon  the  motion  for  a  new  trial, 
and  tiine  taken  liy  the  Court  to  deliberate  then:  unanimous 
cpinkm  was  delivered  by 

u  3  Lord 
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Lord  Mansfield. — "  This  is  a  motion  for  a  new  trial,  h 
support  of  it  the  counsel  for  the  defendant  contend,  that  some 
circumstances  in  the  knowledge  of  Governor  Carter^  not 
having  been  mentioned  at  the  time  the  policy  was  under- 
written, amount  to  a  concealment,  which  ought,  in  law,  to 
avoid  the  policy.  The  counsel  for  the  plaintiff  insist,  that  the 
not  mentioning  these  particulars  does  not  amount  to  a  con- 
cealment, which  ought,  in  law,  to  avoid  the  policy ;  either  o 
'  a  fraud,  or  as  varying  the  contract,  ist,  It  may  be  proper  to 
say  something  in  general  of  concealments  which  avoid  a  po- 
licy, idly,  To  state  particularly  the  case  now  under  con- 
sideration, sdly.  To  examine  whether  the  verdict  which  finds 
this  policy  good,  although  the  particulars  objected  were  not 
mentioned',  is  well  founded. 

<<  First.  Insurance  is  a  contract  upon  speculation.    Tbe 
special  facts,  upon  which  the  risk  is  to  be  computed,  lie  most 
commonly  in  the  knowledge  of  the  insured  only.     The  under- 
writer trusts  to  his  statement,  and  proceeds  upon  confidenoe^ 
that  he  does  not  keep  back  any  circumstances  within  his  know- 
ledge, to  mislead  the  underwriter  into  a  belief  that  the  cir- 
cumstance does  not  exist,  and  to  induce  him  to  estimate  the 
risk,  as  if  it  did  not  exist.  The  keeping  back  such  circumstances 
is  a  fraud ;   and  therefore  tbe  policy  is  void.     Although  the 
suppression   should  happen   through   mistake^    without  any 
fraudulent  intention ;  yet  still  the  underuTiter  is  deceived,  and 
the  policy  is  void :  because  the  risk  run  is  really  different 
from  the  risk  understood,  and  intended  to  be  run  at  the  time 
of  the  agreement     The  policy  would  equally  be  void  against 
the  underwriter,  if  he  concealed  any  thing ;  as  if  he  insured  a 
ship  on  her  voyage,  which  he  privately  knew  to  be  arrifed: 
and  an  action  would  lie  to  recover  the  premium.     Tbe  go- 
verning principle  is  applicable  to  all  contracts  and  dealings 
Good  faith  forbids  either  party,  by  concealing  what  he  pri- 
vately knows,  to  draw  the  other  into  a  bargain,  from  his  igno- 
•    ranee  of  that  fact,    and    his  believing  the  contrary.     But 
either  party  may  be  innocently  silent  as  to  grounds  qpento 
Cicero  de     both,  to  exercise  their  judgments  upon.     JUiud  est  cdsrti 
^^^^  ^^'    dlitid  tacere :  neque  enim  id  est  celare  quicquid  reticeas ;  sedcMM 
quod  tu  sciasj  id  ignorare^  emolumenti  tui  cattsdy  velis  rtw,  JK^ 
rum  intersit  id  scire.    This  definition  of  concealment)  restrain- 
ed 
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1  to  the  efficient  motives,  and  precise  subject  of  any  con-- 
ICI9  will  generally  hold  to  make  it  void,  in  favour  of  the 
nrty  misled  by  his  ignorance  of  the  thing  concealed.  There 
ce  many  matters,  as  to  which  the  insured  may  be  innocently 
kot;  he  needs  not  to  mention  what  the  underwriter  knows, 
rieniia  uirinque  par  pares  contrahente$  facit.  An  under- 
rriter  cannot  insist  that  the  policy  is  void,  because  the  insured 
lid  not  tell  him  what  he  actually  knew,  what  way  soever  he 
wne  to  the  knowledge.  Tlie  insured  needs  not  mention  what 
k  underwriter  ought  to  know ;  what  he  takes  upon  himself 
die  knowledge  of;  or  what  he  waives  being  informed  of.  The 
vnderwriter  needs  not  be  told  what  lessens  the  risk  agreed, 
•Dd  understood  to  be  run  by  the  express  terms  of  the  policy. 
He  needs  not  be  told  general  topics  of  ^peculation :  as  &r 
instance^  the  underwriter  is  bound  to  know  every  cause,  which 
SHKjr occasion  natural  perils;  as  the  difficulty  of  the  voyage; 
Ae  kind  of  seasons ;  the  probability  of  lightnings  hurricanes, 
•Dd  earthquakes.  He  is  bound  to  km)w  every  cause  which 
^.  oecasion  political  perils;  from  the  rupture  of  states, 
fioQi  war,  and  the  various  operations  of  war.  He  is  bound 
tokoow  the  probability  of  safety,  from  the  continuance  and 
Ktam  of  peace:  from  the  imbecillity  of  the  enemy,  through 
Ae  weakness  of  their  douncils,  or  their  want  of  strength.  If 
n  uiderwriter  insure  private  ships  of  war,  by  sea,  and  on 
Aore  from  ports  to  ports,  and  from  places  to  places,  any 
viieres  he  needs  not  be  told  the  secret  enterprises  upon  which 
Acj  are  destined ;  because  he  knows  some  elLpedition  must 
be  in  view :  and  from  the  nature  of  his  contract,  he  waives 
&e  information,  without  being  told.  If  he  insure  for  three 
peiras  he  needs  not  be  told  any  circumstance  to  shew  it  may 
9e  over  in  two :  or,  if  he  insure  a  voyage  with  liberty  of  de* 
nation,  he  needs  not  be  told  what  tends  to  shew  there  will  be 
b  deviation.  Men  argue  differently,  from  natural  phseno- 
oena,  and  political  appearances :  they  have  different  capaci- 
iee^  differaat  degrees  of  knowledge,  and  different  intelligence. 
lot  the  means  of  information  and  judging  are  open  to  both : 
■db professes  to  act  from  his  own  skill  and  sagacity;  and 
berebre  neither  needs  to  communicate  to  the  other.  The 
easoii  of  the  rule,  which  obliges  the  parties  to  disclose,  is  to 
revent  fraud,  and  encourage  good  faith,  it  is  adapted  to  such 
cts  as  vary  the  nature  of  the  contract,  which  one  privately 

u  4  knows. 
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knows,  and  the  other  is  ignorant  of,  aiid  has  no  reaeot^  to 
suspect-  TTie  question,  therefore,  niurt  ahvays  be,  "  Wheti^^ 
there  was,  under  all  the  circumstances,  at  the  time  the  palj^y 
was  underwritten,  a  fair  statement,  or  a  conctalment :  fraud  v 
lent,  if  designed,  or,  tliougli  not  designed,  varj'ing  materiai'y 
the  object  of  the  policy,  and  clianging  the  risk  understood  *" 
be  run."  (a) 

*'  adiy.  This  brings  me,  in  the  second  place,  to  itale  l^^'^ 
case  now  under  consideration.  The  policy  is  against  the  1(^^*'^ 
of  Fort  Marllorough,  from  being  destroyed  by,  taken  by,  ^"^^ 
surrendered  unto  any  Europrav  enemy,  between  the   i6ti  "' 

Octobet   1759  and  the  ifitli  of  October  1760.      The  unde^^^^- 
writer  knew  at  the  time,   that  ihc  policy  was  lo  indcmnily,  f      'o 
thatamount,  George  Carter,  lUc  governor  of  Fort  Marliorou^      ^1 
!d  case  the  event  insured  against  should  happen.     Theg^^^^o- 
vemor's  instructions  for  the  insurance,  bearing  date  at  Fe  ■  "  -iff 
l^rlhorougk,  the  2ad  of  Septanho-  1759,  were  iajd  be&j^^  re 
the  underwriter.     Two  actions  upon  this  policy  were  tri-     sei 
before  me  in  the  year  1 762.     The  defendants  then  knew  oC    fa 
letter  written  to  the  East  India  Company,  which  the  Coi^^m- 
pany  offered  to  put  into  my  bunds;  but  would  not  deti^^wfr 
it  to  the  parties,  because  it  contained  some  matters,  whraicli 
VfAt  uM,    they  did  not  think  proper  to  be  made  public.     An  object^Eofl 
occurred  to  mc  at  the  trial,  whether  a  policy  against  the  M-<Sj 
of  Fort  Marlborough,   for   the  benefiL  of  the  governor,  -^^tt 
good  J  upon  the  principle,  which  does  not  allow  a  sailor  lo 
insure  his  wages.     But  considering  that  this  place,  lho«3^ 
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die  Aipt  if  he  be  a  part  owner,  and  the  captain  of  a  privatcerj 

if  he  be  a  part  owner,  to  insure  his  share :  considering  also, 

'dat  the  objection  could  not,  upon  any  ground  of  justice^  be 

JBrie  by  the  underwriter  who  knew  him  to  be  governor,  at 

4i  time  he  took  the  premium,  and  as  with  regard  to  princi- 

plsi  of  public  conveniaice,  the  case  so  seldom  happens,  (I 

nmr  nw  one  before,)  any  danger  from  the  example  is  little 

to  be  q)pdiended:  I  did  not  think  myself  warranted,  upon 

thit  pdnt,  to  nonsuit  the  plaintifiP;  especially  as  the  olgection 

£d  not  come  from  the  bar.     Though  this  point  was  men- 

iMRied  at  the  last  trial,  it  was  not  insisted  upon ;  nor  has  it 

beea  seriously  argued,  upon  this  motion,  as  suffidcient  alone 

tbficate  the  policy:  and  if  it  had,  we  are  all  of  opinion,  that 

tie  ire  not  warranted  to  say,  that  it  is  void  upon  this  account. 

l^on  the  plaintiff's  obtaining  the  two  former  verdicts^  the 

iifarwriters  went  into  a  court  of  Equity ;  where  they  have 

hi  an  opportunity  to  sift  every  tiling  to  the   bottom,  to 

fet  everf  discovery  from  the  governor  and  his  brother,  and 

liQamine  any  witnesses  that  were  upon  the  spot.    At  last, 

I     tfter  the  fullest  investigation  of  every  kind,  the  present  action 

oime  on  to  be  tried  at  the  sittings  after  last  term.  The  plain- 

tif  proved  without  contradiction,  that  the  place  cailedBeticoolen 

or  Ari  Marlboroi^h,  is  a  factory  or  settlement,  but  no  military 

fat  orj^rtress:  that  it  was  not  established  for  a  place  of  arms  or 

Afaee  against  the  attacks  of  an  European  enemy ;  but  merely 

*  fertile  purpose  of  trade,  and  of  defence  against  the  natives:  that 

4ie  fort  was  only  intended  and  built  to  keep  off  the  country 

MMfcs:  that  the  only  security  to  European  ships  of  war  con- 

ihled  in  the  difficulty  of  the  entrance  and  navigation  of  the 

yhttf  for  want  of  proper  pilots :  that  the  general  state  and 

condition  of  the  said  fort,  and  of  the  strength  thereof,  were 

in  general  well  known  by  most  persons  conversant  or  ao- 

qoainted  with  Indian  affairs,  of  the  state  of  the  Company's 

tktories  or  settlements ;  and  could  not  keep  secret  or  con- 

cisaled  from  persons  who  should  endeavour,  by  proper  enquiry, 

to  inferm  themselves :  that  there  were  no  apprehensions  or 

iiitdAigence  of  any  attack  by  the  French^  until  they  attacked 

UlaUdl^  in  February  1760 :  that  on  the  8th  of  February  1760, 

^Aare  was  no  suspicion  of  any  design  by  the  French :  that  the 

governor  at  that  time  bought  of  the  witness  goods  to  the  value 

of  400o£i  and  had  goods  to  the  value  of  above  ao^ooo^.^  and 

then 
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then  deall  for  50,000/.  and  upward?;  that  on  the  iBt  oi ./9j:*wil 
1 760,  the  fort  was  attatked  by  a  French  man  of  war  oP  tf^ 
guns,  and  a  frigate  of  20  guns,  under  the  Conipte  UEstaig^^f, 
brought  in  by  Dutch  pilots,  was  unavmdably  taken,  and  afi^^r- 
wards  delivered  to  the  Dutch,  the  prisoners  beinrr  sent  to  ff^- 
tavia.  On  the  part  of  the  defendant,  after  all  the  opport.  *■' 
nitiea  of  enquiry,  no  evidence  was  oSered  that  the  French  e*^-*'' 
had  any  design  upon  Furl  Marthomu^h  before  the  end  ^ 
March  1760,  or  thai  there  was  the  least  intelligence  or  alarri^Bi 
that  they  might  make  Uie  nttenipi  till  the  taking  of  Nattol  jS" 
the  year  1 760.  They  did  not  offer  to  disprove  the  evidence  fi 
that  the  governor  had  acted,  as  in  full  security,  long  after  tfc~ne 
month  of  September  1759;  and  had  turned  his  money  in  "*o 
goods,  so  late  as  the  t!th  of  Frbruan/  t]6o.  There  was  tc — 30 
attempt  to  shew  that  he  had  not  lost  by  the  capture  very  coi^kj- 
siderably  beyond  the  value  of  his  insurance.  But  the  defended- 
ant  relied  upon  a  letter,  written  to  tiic  Easf  India  Compaim^, 
bearing  date  the  i6th  of  September  1759,  which  was  sent  to 
Eiiglajul  by  the  Piti,  Captain  Wilson,  who  arrived  in  JlC-ay 
1760,  together  with  the  instructions  for  insuring,  and  alsc»  a 
letter  bearing  date  the  sad  of  September  1759,  sent  to  ciie 
plaintiff  by  the  same  conveyance,  and  at  the  same  time  (whl.«2fa 
letters  His  Lordship  repeated).  They  relied,  too,  upon  tlie 
cross-examination  of  the  broker  who  negociated  the  policy'i 
that,  ill  his  opinion,  these  letters  ouglit  to  have  been  produced* 
or  the  contents  disclosed ;  and  that,  if  they  had,  the  policy 
would  not  have  been  underwritten.  The  defendant's  counsel 
contended  at  the  trial,  as  ihey  have  done  upon  this  motion^ 
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^  Thirdly.  It  remains  to  consider  these  objections,  and  to 
comhine  whether  this  verdict  is  well  founded.     To  this  pur- 
pose^ it  is  necessary  to  consider  the  nature  of  the  contract  at 
tile  time  it  was  made.     The  policy  was  signed  in  May  1 760. 
He  contingency  was,  whether  Fart  Marlborough  was  or  would 
be  taken,  by  an  European  enemy,  between  October  1759  *"*^ 
October  1760.     The  computation  of  the  risk  depended  upon 
die  chance,  whetlier  any  European  power  would  attack  the 
place  by  sea.      If  they  did,  it  was  incapable  of  resistance. 
Tie  underwriter  at  Lcmdan^  in  May  1760,  could  judge  mudi 
better  of  the  probability  of  the  contingency  than  Governor 
Carter  could  at  Eort  Marlborough  in  September  1759.     He 
bieir  the  success  of  the  operations  of  the  war  in  Europe :  he 
ham  what  naval  force  the  English  and  French  had  sent  to  the 
•Eotf  Indies.     He  knew,  from  a  comparison  of  that  force, 
^4iether  the  sea  was  open  to  any  such  attempt  by  the  French. 
He  knew,  or  might  know,  every  thing  which  was  known  at 
fort  Marlborough  in  September  1759,  of  the  general  state  of 
tffiiin  in  the  East  Indies^  or  the  particular  condition  of  Fort 
Mttdboroughj  by  the  ship  which  brought  the  order  for  the 
Uttorance.     He  knew  that  ship  must  have  brought  many  let- 
ten  to  the  East  India  Company,  and  particularly  from  the 
goremor.     He  knew  what  probability  there  was  of  the  Dutch 
committing,  or  having  committed,  hostilities.     Under  these 
ciitumstances,  and  with  this  knowledge,  he  insures  against 
die  general  contingency  of  the  place  being  attacked  by  an 
taropean  power.     If  there  had  been  any  design  on  foot,  or 
enterprize  begun  in  September  1759,  ^  ^^  knowledge  of  the 
go?emor,  it  would  have  varied  the  risk  understood  by  the 
imderwriter,  on  account  of  his  not  being  told  of  a  particular 
design  or  attack  then  subsisting ;  and  he  estimated  the  risk 
upon  the  foot  of  an  uncertain  operation,  which  might  or 
might  not  be  attempted.     But  the  governor  had  no  notice  of 
Mny  design  subsisting  in  September  1759.     There  was  no  such 
dengn  in  &ct :  the  attempt  was  made  without  premeditation^ 
from  the  sudden  opportunity  of  a  favourable  occasion,  by  the 
Oimnivance  and  assistance  of  the  DutcJi^  which  tempted  Compte 
UEsiaigne  to  break  his  parole.     These  being  the  circum- 
stances under  which  the  contract  was  entered  into,  we  shall 
be  better  able  to  judge  of  the  objections  upon  the  foot  of  con- 
cealments.   The  first  concealment  is,  that  he  did  not  disclose 

the 
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Sf  Accont.  ihe  condition  of  the  place.     The  underwriter  knew  the  in-  

ViUince  V.  I-        ■  nil 

Dewar.  surance  was  tor  the  governor.  He  knew  the  governor  mmt  j 
^'iSn'h^"  ^  acquainted  with  the  state  of  the  place.  He  knew  the  go-  — 
iSo8.  vernor  could  not  disclose  it,  consisti^ntly  with  his  duty.     He  ^ 

'  ^"^  "     knew  the  goyemor,  by  insuring,  apprehended,  at  least,  the  ^ 
possibility  of  an  iittack.     Witli  this  knowledge,  without  afik--»_ 
ing  a  question,  he  underwrote.     By   so  doing,  lie    took   th*-:^ 
knowledge  of  the  state  of  the  place  upon  hinisell'.     It  wasa^^ 
matter,  as  to  which    he  might   be  informed  viirious  ways:  i"  ^ 
was  not  a  matter  within  the  private  knowledge  of  the  govemo  ^j;- 
only.     But  not  to  rely  upon  that,  the  utmost  which  can  b^^^^- 
contended  is,  that  the  underwriter  tni'ited  to  the  fort  being  i^^~ 
the  condition  in  which  it  ought  to  bo :  in  like  maunoi',  as  it         j 
taken  for  granted,  that  a  ship  insured  is  sea-wortliy.     Wh_^Ml 
is  that  condition  ?    All  the  witnesses  agree,  that  it  wasonly         jq 
Ttast  the  natives,  and  not   an  European  forte.     The  polL     ^ 
insnres  against  a  total   loss,  taking  for  granted,  that  if  l^_^e 
place  was  attacked,  it  would  be  lost.     The  contingency,  the^Hre- 
fore,  which  the  underwriter  has  insured  iigainst,  is,  whelfcrraer 
the  place  would  be  attacked  by  an  European  force ;  and  ^cnol 
wliether  it  would  be  able  to  resist  such  an  attack,  if  the  sIm.  Ipa 
could  get  up  the  river.      It  was  particularly  left  to  the  jurj^-    lit 
consider,  whether  this  was  the  conlingency  in  the  contcmp^la- 
don  of  the  parties :  they  have  found  that  it  was.     And  we    -«re 
ail  of  opinion,  that  in  this  respect  their  conclusion  is  agm~fe- 
able  to  the  evidence.     The  state  and  condition  of  the  pl^re 
were  material  in  this  view  only,  in  ca>e  ofa  land  attack  by    the 
natives. 


"  The  Kcond  concealment  is,  his  not  having  disclosed  thai, 
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tlic  4di  o(  February  17599  mentioning  the  design  of  the  French 
tl»e  year  before.     What  that  letter  was ;  how  he  mentioned 
tlie  design;  or  upon  what  authority  he  mentioned  it;  or  by 
li^liom  the  design  was  supposed  to  be  imagined,  does  not  ap- 
pear.   The  defendant  has  had  every  opportunity  of  discovery ; 
aod  nothing  has  come  out  upon  it,  as  to  this  letter,  which  h» 
thinks  makes  for  his  purpose.     The  plaintiff  offered  to  read 
tbe  account  Winch  wrote  to  the  East  India  Company,  which 
was  objected  to;  and  therefore,  it  was  not  read.    The  nature 
of  that  intelligence,  therefore,  is  very  doubtful.     But  taking 
it  in  the  strongest  light,  it  is  a  report  of  a  design  to  surprisie 
the  year  before;  but  then  dropped.     This  is  a  topic  of  mere 
general  speculation,  which  made  no  part  of  the  fact  of  the  case 
apon  which  the  insurance  was  to  be  made.     It  was  said,  iTm 
man  insured  |i  ship,  knowing  that  two  privateers  were  lying. 
in  her  way,  without  mentioning  that  circumstance,  it  would 
be  a  fraud.     I  agree  it.     But  if  he  knew  that  two  privateevs 
had  been  there  tbe  year  before,  it  would  be  no  fraud,  not  to 
meotkm  that  circumstance :  because  it  does  not  follow  that 
^hcj  will  cruise  this  year,  at  the  same  time,  in  the  same  place ; 
or  that  they  are  in  a  condition  to  do  it.     If  the  circumHanoe 
^  ihb  design  laid  aside  had  been  mentioned,  it  would  have 
^^ended  rather  to  lessen  the  risk,   than  increase  it;  for  the 
^lengn  of  a  surprise,  which  has  transpired,   and  been  laid 
^aid^  is  less  likely  to  be  taken  up  again ;  especially  by  a  vHn* 
Squished  enemy.     The  jury  considered  the  nature  of  the  go- 
senior's  silence  as  to  these  particulars;  they  thought  it  innocent, 
^U)d  that  the  omission  to  mention  them,   did  not  vary  the 
Contract*    And  we  are  all  of  opinion,  that,  in  this  respect^ 
^hey  judged  extremely  right.     There  is  a  silence^  not  objected 
te  at  the  trial,  nor  nipon  this  motion ;  which  might,  with  at 
%udi  reason,  have  been  objected  to,  as  the  two  last  omissions; 
"t^atW  more.    It  appears  by  the  governor's  letter  to  the  plain** 
^iS,  that  he  was  principally  apprehensive  of  a  Didch  war.    Hfi 
^eitainly  had,  what  he  thought,  good  grounds  for  this  appr^ 
bcaaon.    Qmipte  UEstaigne  being  pilotted  by  tbe  DutcA^  do? 
Ihviog  the  fort  to  the  Didchy  and  sending  the  prisoners  tQ 
'fiotona,  is  a  confirmation  of  those  grounds.    Probably  the 
^  of  the  place  was  owing  to  the  Dutch.    The  French  could 
^^  have  got  up  the  river  without  DtUch  pilots ;  and  it  is  plain 
^^  whde  was  concerted  with  them.    And  yet,  at  the  time  of 
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underwriting  the  policy,  there  was  no  inlimation  about  tJf 
Dutch.  The  reason  why  the  coinisol  have  not  objected  to  ^« 
not  disclosing  the  grounds  of  this  apprehension  is,  because  '' 
must  have  arisen  from  political  speculation  and  general  if' 
telligence:  therefore,  they  agree,  it  is  not  necessary  to  cocr'' 
municate  such  things  to  an  undenvriter. 

*'  Lastly,    Great  stress  was  laid  upon  the  opinion  of  tt»  c 
broker.      But  we  all  think,  the  jury  ought  not  to  pay  the  Ica-st 
re^rdtoit:  it  is  mere  opinion,  which  is  not  evidence:  it     is 
opinion  after  an  event :  it  is  ojiinion  without  the  leait  found  ^- 
tion  from  any  previous  precedent  or  usage:  it  is  an  opinion, 
which,  if  rightly  formed,  could  only  lie  drawn  from  the  sarx^e 
prenu'ses,  from  which  the  court  and  jury  were  lo   dctermiK~ie 
the  cause :  and  theretore,  it  is  improper  and  irrelevant  in  ttie 
mouth  of  n  witness.     There  is  no  imputation  upon  the  go- 
vernor, as  to  any  intention  of  fraud.      By  the  same  convers- 
ance, which  brought  his  orders   to    insure,  he  wrote  to  die 
company  every  thing,  which  he  knew  or  suspected ;  he  desir-ed 
nothing  to  be  kept  a  secret,  whicli  he  wrote  eitlicr  to  them   or 
his  brother.      His  subsequent  conduct,  down  to  the  8lh     of 
Februaty  1760,  shewed  that  lie  thought  ihe  danger  very  im- 
probable.    The  reason  of  liie  rule  against  concealment  is,    to 
prevent  fraud  and  encourage  good  i'aitli.     If  the  dcTenduit'fl 
objections  were  to  prevail  in  the  present  instance,  the  rule 
would  be  turned  into  an  instrument  of  fraud.     The  under- 
writer here,  knowing  the  governor  to  be  acquainted  with  the 
state  of  the  place ;  knowing  that  he  apprehended  danger,  an  J 
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in  his  own  mind  to  make  it  void :  if  he  disp^ised  with 
the  information,  and  did  not  think  this  silence  an  objection 
then ;  he  caimot  take  it  up  now,  after  the  event.  What  has 
been  often  said  of  the  statute  of  frauds  may,  with  more  pro- 
priety, be  applied  to  every  rule  of  law,  drawn  from  princi- 
ples of  natural  equity,  to  prevent  fraud,  ^^  that  it  should  never 
^'  be  so  turned,  construed,  or  used,  as  to  protect,  or  be  a 
**  means  of  fraud/'  After  the  fullest  deliberation,  we  are  all 
<dear  that  the  verdict  is  well  founded ;  and  that  there  ought 
not  to  be  a  new  trial :  consequently,  that  the  rule  obtained  for 
^bst  purpose  ought  to  be  discharged/' 

To  have  given  this  very  elaborate  and  learned  argument  in 

state  in  which  it  was  delivered,  certainly  requires  no  apo- 

^^^ '  because  from  it  may  be  collected  all  the  general  prind- 

pleg  upon  which  the  doctrine  of  concealments,  in  matters  of 

^Osorance^  is  founded,  as  well  as  all  the  exceptions,  which  can 

l^«  made  to  the  genenklity  of  those  principles.      To  have 

^bridged  such  an  argument,  would  have  very  much  lessened 

^1h  pleasure  of  the  reader,  and  would  have  been  an  injury  to 

^be  venerable  Judge,  who  in  that  form  delivered  the  opinion 

^>fthe  Court    Tlie  rules,    then  advanced  and  illustrated, 

Itere  since  been  confirmed  by  the  opinion  of  the  Judges  upon 

similar  questions. 

The  plaintlffii,  Planche  and  Jaquery^  merchants  in  London^  PUnch«  and 

imiired  goods,  "  on  board  the  SwdwA  ship  called  the  Mary  ^^^^' 

^*  Magijalenay  lost  or  not  lost,  at  and  from  London  and  Rams-  Dougi.  138. 

•*  fate  to  NantZf  with  liberty  to  call  at  Ostend,  being  a  general 

*•  ship  in  the  port  of  London  for  NantzJ*  There  was  a  declara- 

^(m  in  the  policy,  *^  that  the  insurance  was  made  on  account 

*•  of  certain  persons  canying  on  trade  under  the  name  and 

*•  firm  of  VaUee  et  DuplesstSy   Monsieur  Lassau  le  Jeune^ 

**  (hdllaume  Albert^  et  Potier  de  la  Gueule.'*     The  defendant 

Underwrote  the  policy  for  300/.  at  three  guineas /7fr  cent.   The 

^bip's  clearances  from  the  custom-house  in  London^  and  her 

Other  papers,  were  all  made  out  for  Ostend  only,  but  the  ship 

<Mid  goods  were  intended  to  go  directly  from  London  to  Nantx, 

^4out  going  to  Ostend*      Bills  of  lading  fli   the  French 

Uoguage,  dated  tlie  i8th  of  July  1778,  were  signed  by  the 

captain 
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cuplitlii  in  London,  but  purporting  to  be  made  at  Ostend,  and 
that  tlie  goods  were  shipped  there  to  be  delivered  at  Nantz. 
The  policy  was  sui»cribed  by  tlic  defendant  on  the   7th  of  -5 

July,  and  the  lading  was  taken  In  between  the  24th  of  Jid}^ 
and  the  17th  of  Aug7ist.     Tlic  proclamation  for  making  re- 
prisals on  French  ships,  bore  dale  the  29th,  and  appeared  in     ,«-— 
the  Gazette  on  the  31st  of  ,Tn/i/.      Two  underwriters   had  -^^-^ 
signed  the  policy  after  thcproelaniatiou,  at  the  same  premium^^--^ 
of  throe  guineas ;  one  on  the  31SI  of  r7'i/j/,   and  the  other 
the  7th  of  j4i^mx^     The  ship  sailed  on  the  a4th  of  August- 
and  was  taken  by  a  king's  cutter,  on  her  way  to  Nants,    Aftcf->;^j. 
her  departure  from  Gravesend,  the  captain  threw  overbears  _j 
all  the  papers  which  he  had  received  from   the  custom-hou^^^^ 
at  London,     Thc^  had  been  obUterated  by  the  — *~ni  h~uT    _j^ 
officers  at  Gravesend,  and  were  no  longer  of  any  use.      Tfcn^f 
ship  was  released  by  the  Admiralty,  but  the  goods  were 
denined.     The  plaintiiFs  had  no  connection  or  share  in 
ship.     Such  were  the  material  facts  in  this  case,  as  they 
-  stated  this  day  by  Lord  Man§fifld  in  his  report,  upon  a  r»3/^ 
■  to  shew  cause  why  there  should  not  be  a  new  trial.     The  ca;«j» 
had  been  tried  at  the  last  sittings  at  Gnildkall,  and  a  verdict 
found  for  the  plaintiff.     The  grounds  for  the  application,  fir 
a  new  trial  were  two ;   ist,  That  there  was  a  fraud  on  the  un- 
derwriters, the  ship  having  been  cleared  out  for  Ostend,  and 
yet  never  having  been  designed  for  that  place,     2dly,  That  as 
boatilities  were  declared  after  the  policy  was  signed,  and  before 
the  ship  sailed,  the  defendant  ought  to  have  had  notice,  ihu 
he  might  have  exercised  his  discretion,  whether  he  yroiM 
choose  for  a  peace- premium  to  run  the  risk  of  capture.    Be- 
ddc  the  facts  above-mentioned,  His  Lordship  stated,  that  tk 
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nd  Mansfield.  —  ^^  This  verdict  is  impeached  upon  two 
ads.  I  St,  It  is  said  there  was  a  fraud  on  the  underwriters, 
BBiiog  out  the  ship  for  Ostend^  when  she  was  never  in- 
xl  to  go  thither.  But  I  think  there  was  no  fraud  on 
I :  perhaps  not  on  anj  body.  What  had  been  practised 
is  case  was  proved  to  be  the  constant  course  of  the  trade ; 
QoCoriousIy  so  to  every  body.  The  reason  for  clearing. 
y$iendj  and  signing  bills  of  lading  as  from  thence,  did  not 
8|q)ear.  But  it  was  guessed  at.  The  Fermiers  Generaux 
tbe  management  of  the  taxes  in  France.  As  we  have 
I  large  duty  on  French  goods,  the  French  may  have  done 
ame  on  ours ;  and  it  may  be  the  interest  of  the  farmers  to 
ive  at  the  importation  of  English  commodities,  and  take 
id  duties,  rather  than  jstop  the  trade,  by  exacdng  a  tax 
h  amounts  to  a  prohibition.  But  at  any  rate^  this  was 
and  in  this  country.  One  nation  does  riot  take  notice  of 
«venue  laws  of  another.  With  regard  to  the  evasion  of 
light-house  duties,  the  ship  was  not  liable  to  confiscation 
lat  account.  2dly,  The  second  objection  is,  that  the  policy 
nade  before^  and  the  ship  sailed  after,  the  proclamation 
jnisals.  But  every  man  in  England  and  France,  on  the 
atjidyf  expected  the  immediate  commencement  of  a  war. 
1  not  say  it  was  actually  commenced ;  but  the  ambassadors 
idi  countries  were  recalled ;  the  PaUas  and  Licome  were 
1 ;  the  fleets  were  at  sea;  and,  as  it  appeared  afterwards, 
waiting  for  each  other  to  fight  It  does  not  appear  that 
|Oods  were  French  property;  an  Englishman  might  be 
iog  his  goods  to  France  in  a  neutral  ship.  But  it  is  in- 
mt  whether  they  were  English  or  French.  The  risk 
"ed  extends  to  all  captures,  and  as  two  other  underwriters 
id  at  the  same  premium,  after  the  proclamation,  it  appears 
9ie  war-risk  was  in  view  when  the  defendant  signed.  Shall 
mil  himself  of  an  event,  which  increases  the  risk,  but 
h  he  had  in  contemplation  when  he  underwrote  the 
J?  I  am  of  opinion,  that  there  should  not  be  a  new 
."  The  three  other  judges  concurred;  and  the  rule  wad 
larged. 


the  Ck>urt  have  lately  held,  that  where  the  object  of  the  Atk'mson  ▼. 
ance  was  found  by  the  jury  to  be  meritorious,  the  policy  ^^"ij^ 
tood*  althouflfh  in  conseauence  of  exneeted  hostilities  with 
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Wiiie,, 
I    B.  R.  Eoi. 

II  G.  J. 
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Drnmtiri-,  an  Older  of  the   King  in  council  liarl  i^ued,  p^^*^ 
hibiting  ihc  clearing  ont  of  any  British  ship  to  a  Danish  p(^  -"> 
and  n  rlrarancr  whs  consequently  taken  out  for  a  neutral  pc:;^rt 
in  the  neighbourhood,  tlie  adventure  being  legal,  namely,        to 
supply  the  British  fleet  witii  provisions,  and  not  contravcnu^mg 
the  spirit  of  the  order  in  council,  which   issued   as  a  prea«- u- 
tJoiiary  measure  to  prevent  llic  ve---Bols  of  thie  country  frci*in 
being  detained  in  Dovish  ports  in  the  event  of  hostilities.   TTie 
false  clearance,  too,  n-as  strongly  urged  as  an  objection  to  fcjjf 
policy:  but  Lord  Elleriborough  and  Mr.  Justice  Le  Blanc  b^atl 
declared,  that  the  mere  circumstance  of  taking  a  clesrance     tii 
n  place,  where  a  ship  does  not  intend  to  go,  does  not  m^lir 
the  voyage  illt^l,  so  as  to  vacate  the  policy.     The  stat  oF  fj 
and  14  Charles  2.  c.  11.  s.  3.  imposes  a  penalty  of  ioo£.   lot 
taking  out  a  false  clearance,  but  does  not  render  the  to^^ 
illcgul.     That  was  determined,   said  Lord  ElUnborou^ty  k 
Planche  v.  FUtchery  though  tlie  statute  was  not  referred  to. 

A  sunilar  decision  was  made  in  the  following  case,  It  »a> 
an  action  on  a  policy  of  insurance  on  a  Portuguese  sbipi  Bt 
and  from  Madeira  to  her  port  of  discharge  in  Jamaita,  iritfr 
liberty  to  touch  at  the  Leeivard  Islaiida.  The  delendoDt  bd- 
derwrutc  ijo/.  upon  it:  the  ship  was  captured  by  a  Frf^ 
privateer,  and  condemned  in  the  Court  of  Admiral^  m  m^ 
France,  on  the  ground  of  having  an  English  supejvargi  (« 
bourd.  'Hie  nctiuli  was  brought  to  recover  tins  loss  froBl  S* 
underwriter,  who  refuj^ed  to  pay,  alleging  that  the  pliiotf  ^. 
should  have  disclosed  to  him,  that  the  supercargo  was  £1^* 
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I/»rd  Mansfidd. — •*  It  is  an  oppressive  and  arbitrary  rule, 
and  contrary  to  the  law  of  nations.  If  both  parties  were  ig- 
ncHluiit  of  it,  the  underwriter  must  run  nil  risks;  and  if  the 
defiaidant  knew  of  such  an  edi(it,  it  was  Ins  duty  to  enquire,  if 
nieh  a  supercargo  were  on  board.  It  must  be  a  fraudulent 
DOQcealment  of  circumstances,  that  will  vitiate  a  policy.  But 
it  is  remarkable,  that  neither  party  has  said  a  word  respecting 
die  treaties  between  France  and  Portugal^*  Judgment  was 
■ecordingly  given  for  the  plaintiff. 

3d,  We  come  now  to  the  third  great  division  of  this  chi^ 
lif,  namely,  to  cases  in  which  policies  are  void  by  misrepr^ 
•ntation.  Before  we  proceed  to  state  the  cases  under  this 
head,  it  will  be  proper  to  distinguish  between  a  warranty  and 
%  npresentation.  A  warranty  or  condition  is  that  which 
Bikes  a  part  of  the  written  policy,  and  must  be  literally  and 
itrictly  performed ;  and  being  a  part  of  the  agreement,  nothing 
fmtmiumfU  will  do,  or  answer  the  purpose.  A  representation 
4  a  state  of  the  case,  not  a  part  of  the  written  instrument,  but 
iMbteral  to  it,  and  entirely  independent  of  it  (a);  and  it  is 
■Adent,  that  a  representation  be  substantially  performed. 
^Ehe  consequence  of  a  breach  of  a  warranty  we  shall  take  notice  vide  p«(. 
ttf  bemfier.  If  there  be  a  misrepreseutation,  it  will  avoid  ^'  ^^' 
tfK  poficyf  as  a  fraud,  but  not  as  a  part  of  the  agreement. 
Cvcn  written  instructions,  if  they  are  not  inserted  in  the  policy, 
■n  enly  to  be  considered  as  representations ;  and  in  order  to 
ribke  ^em  valid  and  binding  as  a  warranty.  It  is  absolutely 
HMHary  to  make  them  a  part  of  the  instrument,  by  which 
Ito  contract  of  indemnity  is  effected.  If  a  representation  be 
Pbe  in  any  material  point,  it  will  avoid  the  policy ;  and  if  the 
pdnt  be  not  material*  the  representation  ca^  hardly  ever  be 
hndnlent.  The  principle  upon  which  the  policy  is  void  in 
a  ease^  we  stated  in  the  opening;  that  the  underwril^r 
computed  the  ride  up<m  circumstances,  which  were  fiilse^ 

nUldi  did  noC  exist    These  doctrines  are  fuUy  establi9bed 

'a  variety  of  judicial  decisions. 

Espresentation  must  always  be  of  matter  toUateral  to  the  contract, 
of  matter  directly  contradictiDg  the  contract:  for  instance,  if  the 
b  to  odl  onor  before  the  ist  ofAuguttj,  evidence  that  the  par^ 
Ma  or  said,  that  ihe  would  not  sail  till  the  30th,  caonot  be  received.— 
Tflrfpa  V.  Omr99 1  TVttail.  115. 

X  2  Upon 
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pawson  V.         Upon  a  rule  to  shew  cause  why  a  new  trial  should  not  be 

ColJ|^85.   gra^^^  "*  *^  ^^^^^j  ^''^  Mansfield  reported  aa  fellows:-- 
<<  This  was  an  action  upon  a  policy  of  msurance.     At  tlie 
trial  it  appeared  in  evidence,  that  the  first  nnderwriter  bad 
the  following  instruction  shewn  to  him :  **  Three  thonsmd 
<<  five  hundred  pounds  upon  the  ship  Julius  Ctnar^  for  Halifiuy 
<^  to  touch  at  Plymouth^  and  any  port  in  America :  ske  numif 
^^  twelve  guns  and  twenty  num"    These  instructions  were  not 
asked  for,    nor   communicated  to  the  defendant :    but  the 
ship  was  only  represented  generally  to  him  as  a  ship  cf  farce: 
and  a  thousand  pounds  had  been  done,  before  the  defendsnt 
underwrote  any  tiling  upon  her.     ^Fhe  instructions  were  iatak 
the  2'8th  of  June  1776,  and  the  ship  sailed  on  the  23d  tiMf 
1776,  and  was  taken  by  an  American  privateer.     Tliat  flttbe 
time  of  'her  being  taken,  she  had  on  board  6  Jimr-fomier^ 
4  three-pounders^  3  one^pounders^  6  halfpounderSj  whidi  tfe 
called  swivelsj  and  27  men  and  boys  in  all  for  her  crew;  bat 
of  themj  16  only  were  men^  (not  20,  as  the  instmcticms  mcft" 
tioned,)  and  the  rest  boys.     But  the  witness  said,  becoa- 
sidered  her  as  being  stronger  with  this  force,  than  if  shehai 
1 2  carriage  guns  and  20  men :  he  also  said  (which  is  a  mile*   j 
rial  circumstance),  that  there  txiere  neither  men  nor  guns  m  ^ 
board  at  the  time  of  the  insurance.     That  he  himself  msoted  iC  i 
the  same  premium,  without  regard  or  enquiry  into  the  fane 
of  the  ship.     Other  underwriters  also  insured  at  the  same  prH  j 
mium,  without  any  other  representation  than  that  she  wm^  \ 
ship  of  force.     That  to  every  four-pounder  there  diould  te  j 
five  men  and  a  boy.     That  in  merchant  ships  boys  always ga,; 
under  the  denomination  of  men.     This  was  met  by 
on  the  part  of  the  defendant,  saying,  that  guna  meant 
riage  guns,  not  swixjels ;  and  men  meant  aiie  men^ 
cfbcys.    There  were  three  causes  of  the  same  nature 
ing  upon  the  same  evidence.     The  defence  in  each 
these  instructions  were  to  be  considered  as  a  warran^i 
same  as  if  they  had  been  inserted  in  the  policy;  thou^^ 
were  not  proved  to  have  been  shewn  to  any  but  the  first 
derwriter.     In  all  the  three  cases,  the  quMion  for  the 
to  determine  is.  Whether  the  instructions,  which  were 
to  the  first  underwriter,  are  to  be  considered  as  a  warranl^ 
Berted  in  the  policy;   or  as  a  r^resentation,  which 
avoid  the  policy,  if  fraudulent  ?   If  the  Court  should  be 

opiniOfij 
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Qpinioni  that  the  instructions  amounted  to  a  warranty,  thea  st 
oew  trial  is  to  be  had  in  each  without  costs ;  otherwise  the 
verdicts,  which  were  all  for  the  plaintiffs,  are  to  stand.     At 
lie  trial  I  was  of  opinion,  that  it  would  be  of  very  dangerous 
lonsequence  to  add  a  conversation,  that  passed  at  that  time^ 
•  part  of  the  written  agreement.     It  b  a  collateral  represent- 
tioiiy  and  if  the  parties  had  considered  it  as  a  warranty,  they 
roidd  have  had  it  inserted  in  the  policy.     But,  secondly,  if 
bese  instructions  were  to  be  considered  in  the  light  of  a  frau- 
iileot  misrepresentation,  they  must  be   both  material  and 
"sodulent:  and  in  that  light,  I  held,  that  a  misrepresentation 
Mide  to  the  first  underwriter  ought  to  be  considered  as  a  mis- 
epresentation  made  to  every  one  of  them,  and  so  would  infect 
be  whole  policy.     Otherwise,  it  would  be  a  contrivance  to 
leceiTe  many :  for  where  a  good  man  stands  first,  the  rest 
underwrite  without  asking  a  question :  and  if  he  be  imposed 
qioOy  the  rest  of  the  underwriters  are  taken  in  by  the  same 
raud."    The  case  was  left  to  the  jury  under  that  direction. 

After  argument  at  the  bar.  Lord  Mansfield  asked,  Whether 
ihne  was  any  case  that  made  a  difference  between  a  written 
ind  a  parol  representation?  No  answer  being  given,  His 
Lndship  proceeded :  ^'  There  is  no  distinction  better  known 
k)  those  who  are  at  all  conversant  in  the  law  of  insurance,  than  • 
that  which  ^exists  between  a  warranty  or  condition,  which 
makes  part  of  a  written  policy,  and  a  representation  of  the 
state  of  the  case.  Where  it  is  a  part  of  the  written  pohcy, 
it  must  be  performed.  As  if  there  be  a  warranty  of  convoy, 
there  it  must  be  a  convoy ;  nothing  else  will  answer  the  idea 
kitended  by  the  warranty :  it  must  be  strictly  performed,  as 
heiog  a  part  of  the  agreement;  for  in  the  case  of  convoy  it 
>i^t  be  said,  the  party  would  not  have  insured  without  con- 
voy* But  as,  by  the  law  of  merchants,  all  dealings  must  be 
Urand  honest,  firaud  infects  and  vitiates  every  mercantile 
CQOtiact.  Therefore,  if  there  be  firaud  in  a  representation^ 
tt  will  avoid  the  policy,  on  account  of  the  fitiud,  but  not  on 
^ceoont  of  the  non-compliance  with  any  part  of  the  agree- 
^^oeoL  If  in  a  life-policy,  a  man  warrant  another  to  be  in 
good  health)  when  he  knows  at  the  same  time  he  is  ill  of  a 
(i^vvr,  thai  will  not  avoid  the  policy  on  the  ground  of  misre- 
presentation, (though  it  will  be  void  for  non-compliance  with 
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the  warranty,)  because,  by  tlie  wnrriirity,  ihe  insured  takes 
the  risk  upon  himself.  But  if  tUvrc  In-  tio  warrnnty,  aDcl  he 
say,  *'  the  man  is  in  good  hoallli,"  wlicii  in  iaci  lie  knows  him 
to  be  ill,  it  is  Jalse.  So  it  h,  ii'  he  lio  run  know  whether  lie 
be  well  or  ill;  for  it  is  equally  fiilse  to  in.ileiKike  to  say  that 
which  lie  knows  nothing  at  ;jll  of,  as  lo  say  lfi<it  is  true  wliich 
he  knows  is  not  true.  But  if  \ic  only  sny,  **  he  bdicve:^  the 
"  man  to  be  in  good  lieohh,"  knowinj;  noTliLrijj  -ibout  it,  nor 
ha^ng' any  reason  to  belisvo  the  conlrary  ;  (here,  tliough  thc:^ 
person  is  not  in  good  licaltli,  it  wili  nut  :ivoi(l  tin'  (loticy,  be—, 
cause  the  underwriter  t/icn  lakes  tlic  ri:,k  u|ion  liini^ltl     Sc^:; 

that  there  cannot  be  a  cK'iirerdisiJnot  ion  than  that  which  exist 

between  a  warranty,  whith  ln:lk^■^^  jji.it  «f  (In-  wrhten  [wlirt-  __ 
and  a  collateral  rejirescniation,  nhicli.  if  I'nW  in  a  point  ^^ 
materiality,  makes  tlie  |)i)!icy  \oiil:  lint  if  not  material,  it  cf^j 
hardly  ever  be  Ihuiiliilent.     So  tlir  from    the  usage  being      »„ 
conudcr  instructions  ns  a  pan  of  the  policy,  that  parol  k  kt. 
structions  were  never  cnt(-re<l  in  a  book,  nor  written  instrLic- 
tions  kept,    till   a  few   years  ago,  upon  occasion   of  sefcral 
actions  brought   by  the   insured   upon   policies,   where  t^ 
brokers  had  represented  many  things  they  ought  not  to  have 
represented,  in  consecjuonce  of  which  the  plnintifls  were  cast. 
I  advised  the  insured  to  bring  an  action  against  the  brokers, 
which  they  diti,  ami   recovered  in  several  instances :  and  I 
have  repeatedly,  at  Giiihlhidl,  cautioned  and  recommended  it 
to  the  brokers,  to  enter  all  re|iresentations  made  by  them  in  a 
book.     That  advice  has  been  followed  in  London  ;  but  it  ap- 
peared lalflv.  at  the  lri;.l  of  a  cuii!-e,  that  at  Bristol,  lo  this 
r  IxK>ks,  or  keep  any  instniC- 
1  this  policy  thepff 
[positively  an 
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p-  was  made,  contain  that  express  stipulation.  The  answer 
lin  is,  there  never  ^ere  any  instructions  shewn  to  Watson  / 
•  were  any  asked  for  by  him.     What  colour  then  has  he  to 

that  those  instructions  are  any  part  of  his  agreement  ? 
a  aaid,  he  insured  upon  the  credit  c^  the  fir^t  underwriter, 
representation  to  the  first  nnderwritcr  has  nothing  to  do 
\k    that,  which   is  the  agreement  or  terms  of  the  policy. 

man  who  underwrites  a  policy,  subscribes  by  the  act  of 
Irarwriting,  to  terms  of  which  he  knows  nothing :  but  he 
da  the  agreement  and  is  governed  by  that.  Matters  of  in- 
igence^  such  as  that  a  ship  is  or  is  not  missing,  are  things 
Irhich  a  man  is  guided  by  the  name  of  a  first  underwriter, 
oka  good  man,  and  to  which  another  will  therefore  give 
di  and  credit :  but  not  to  a  collateral  agreement,  of  which 

can  know  nothing  (a).  The  absurdity  is  too  glaring,  it 
nnot  be.  By  extension  of  an  equitable  relief  in  cases  of 
umI,  if  a  man  is  a  knave  with  respect  to  a  first  underwriter, 
id  makes  a  false  representation  to  him  in  a  point  that  is  ma-K 
rial;  as  where  having  notice  of  a  ship  being  lost,  he  says 
^  was  safe;  that  shall  affect  the  policy  with  regard  to  all  the 
disequent  underwriters,  who  are  presumed  to  follow  the 
nt»  How  then  do  Watson  and  Snell  underwrite  the  ship  ii| 
ueition  ?  Mlthout  knowing  whether  she  had  any  force  at  alL 
^at  proves  the  risk  was  equal  to  a  ship  of  no  force  at  all ; 
odthe  premium  was  a  vast  one;  eight  guineas.  So  much 
tmfiire  for  those  two  cases.  The  third  case  is  that  of  Ea>€r^ 
bo  saw  the  instructions,  with  the  represedtation  which  they 
^Qtained.  Did  the  number  of  guns  induce  him  to  under* 
ijte  the  policy  ?  If  it  did,  he  would  have  said,  put  them 
to  the  policy;  warrant  that  tiie  ship  shall  depart  with  la 
tttt  and  20  men.  Whereas  he  does  no  such  thing,  but  takes 
6  same  premium  which  Watson  and  SneU  did,  who  had  no 
tioe  of  her  having  any  force.  What  does  that  prove  ?  That 
I  is  paid  and  receives  a  premium  as  if  it  were  a  ship  oS  no 

[a)  This  point,  how  far  a  representation  made  to  the  first  underwriter 
^betaken  to  extend  to  all  the  rest,  was  about  to  be  discussed  in  a  case 
Manden  v.  Reidy  3  Easft  Rep,  57a.  (See  it  for  another  point,  <m*p, 
45-  and  for  another,  pott)  The  facts  did  not  sufficiently  nuie  the 
'(■tioiu  But  the  Court  seemed  inclined  to  the  affirmative,  although  the 
|*s  had  not  proceeded  far  enough  to  require  attentipn  to  Lord  MaiiufiM% 
istinctioo. 

X  4.  force 
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force  at  all.  The  representation  amounts  to  no  more  than 
this ;  I  tell  you  what  the  force  will  be^  because  it  is  so  nmcb 
the  better  for  you.  There  is  no  fraud  in  it,  because  it  is  a  re* 
presentation  only  of  what,  in  the  then  state  of  the  Aipf 
they  thought  would  be  the  truth.  And  in  real  trutli  the  ship 
sailed  with  a  larger  force ;  for  she  had  nine  carriage  guns  snd 
six  swivels.  The  underwriters  therefore  had  the  advantage 
by  the  difference.  There  was  no  stipulation  about  what  the 
weight  of  metal  would  be.  All  the  witnesses  say»  that  she  had 
more  force  than  if  she  had  1 2  carriage  guns^  in  point  of 
strength,  of  convenience,  and  for  the  purpose  of  resistsaoe. 
Tie  supercargo  in  particular  says,  <<  he  insured  the  same  ship 
'<  and  the  same  voyage,  for  the  same  premium,  without  vj' 
^^  ing  a  syllable  about  the  force."  Why  then  it  was  a  matter 
proper  for  the  jury  to  say,  whether  the  representation  iw 
falser  or  whether  it  was  in  fact  an  insurance  as  of  a  ship  with- 
out force.  They  have  determined,  and  I  think  very  rightly, 
that  it  was  an  insurance  without  force.  Ewer  makes  aa  ob- 
jection, that  the  representation  ought  to  be  considered  as  in* 
serted  in  the  policy;  but'  the  answer  to  that  is,~  he  hai 
determined  whether  it  should  be  inserted  in  the  policy  or  nol^ 
by  not  inserting  it  himself.  There  is  a  great  difierence  wbedwr 
it  shall  be  considered  as  a  fraud.  But  it  would  be  very  dao- 
gerous  to  permit  all  collateral  representations  to  be  put  iMd 
the  policy.  I  am  extremely  glad  to  hear  that  a  great  many  of 
the  underwriters  have  paid.     Mr.  Thornton  has  paid,  who  wm  1 

in-  \ 


the  first  person  that  saw  the  instructions.     Shall  the 
fuse  then  ?  As  to  Watson  and  Sneily   they  have  no  pretence  to   i 
refuse;   for  there  is  not  a  colour  for  the  objection  made  by 
them.     As  to  Ewer^  we  are  all  satisfied  with  the  determinatioB 
of  the  jury  against  him.     Therefore  the  rule  for  a  new  trial    ^ 

must  be  discharged."  \ 

■ 

N.  B.  On  the  Monday  following  Mr.  Davenport  said,  ha  .^ 

was  desired  by  the  underwriters  to  ask.  Whether  it  was  dv  " 

opinion  of  the  Court,  that  to  make  written  instructions  vaU 

and  binding  as  a  warranty  they  must  be  inserted  in  the  poliqfra 

Lord  Mansfield  answered,  that  most  undoubtedly  that 

the  opinion  of  the  Court :    if  a  man  warrant  that  a  ship  i 

depart  with  1 2  guns,  and  it  depart  with  lo  only,  it  is  ool 

trary  to  the  condition  of  the  policy.  -v^ 
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fVom  die  judgment  pronounced  in  the  cause  just  stated^ 
fm  learn  the  difference  between  a  warranty  and  a  representa- 
ioni  we  learn  alsoy  that  a  performance  in  substance  will 
ttdafy  a  condition  expressed  in  a  representation:  but  that  no- 
liiiig  except  a  strict  and  literal  compliance  will  fulfil  the 
etais  of  the  former :  and  we  also  are  instructed  in  the  whole 
loctrine  of  representation,  as  £Eur  as  it  afiects  the  contract  of 
naorance.  Tlie  positions  advanced  in  the  above  case  were 
io  satisfactory,  that  they  have  been  adopted,  as  the  ground  of 
iireccion  to  juries,  upon  all  questions  of  representation ;  and 
iiave  been  followed  by  the  Court,  whenever  points  of  that 
nature  have  come  before  them  for  judgment 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Bise  v. 
€!amatiCf  East  Indiamanj  <<  at  and  from  Port  L'Orieni  to  the  shdop^cer 
^  isles  of  France  and  Bourbon^  .and  to  all  or  any  ports  or  ^•^'^^"^ 
^<  places,  where  and  whatsoever,  in  the  East  Indies^  Ciinoj  cuikUuli, 
^  Persia^  or  elsewhere,  beyond  the  Cape  qfOood  Hape^  from  ^*^^  ^*^' 
^  place  to  place;  and  during  the  ship's  stay  and  trade  back- 
^  wards  and  forwards,  at  all  ports  and  places,  and  until  her 
^  safe  arrival  back  at  her  last  port  of  discharge  in  Pranu!* 
Bat  at  the  same  time  that  this  policy  was  subscribed,  there 
WIS  a  slip  of  paper  wafered  to  it,  and  shewn  to  the  under- 
'^ters,  on  which  was  written  the  following  representation : 
^  The  ship  has  had  a  complete  repair,  and  is  now  a  fine  and 
^  good  vessel,  three  decks.    Intends  to  sail  in  September  or 
^  (kkber  next'(i776).    Is  to  go  to  Madeira^  the  isles  of 
'^  Prance^  Pondicherrtfj    Chsnoj    the   isles   of  France^  and 
''  L'Orient.'' 

The  ship  did  not  sail  till  the  6th  of  December  1776,  and 
did  not  reach  Pondicherry  till  the  23d  otjufy  i  'j'jy.  She  con- 
^ued  there  till  the  23d  of  Ai^gust  following,  when,  instead  of 
Ptt)ceeding  to  China^  she  sailed  for  Bengal^  where  having  pass- 
^  the  winter  and  undergone  considerable  repairs,  she  sailed 
^tMn  thence  early  in  the  year  1778,  (being  the  second 
"^Up  that  left  the  Ganges)  returned  to  Pondicherry^  and  afier 
5^1dng  in  a  homeward-bound  cargo  at  that  places  proceeded 
'^  her  voyage  back  to  UOrient^  but  wiss  taken  in  October  in 
^^Wyear,  by  the  Mentor  privateer.  The  usual  time  in  which 
^  direct  voyage  between  PoiMfid^oT^  and  Ai^o/ is  performed, 

is 
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is  lix  or  seven  days ;  but  the  CamaHc  wiu  about  lix  veeb 
in  going  to  Bengal^  and  two  nx>nth8  on  the  way  back  bam 
thence  to  Pondicherry.  Both  going  and  returning^  she  eidiar 
touched  at,  or  lay  off  Madras^  Masudipatamf  Visigapatamf 
and  Yanon^  and  took  in  goods  at  all  those  places. 

It  was  contended  in  this  cause,  at  the  trial,  that  the  repre* 
sentation  accompanying  the  policy  restrained  the  voyage  to 
the  limits  therein  specified.  They  produced  some  letters  £rom 
the  owners  to  their  correspondents,  one  of  which  was  to  the 
following  effect :  ^^  We  doubt  not,  but  on  account  of  the  stonn 
<<  the  ship  will  be  forced  to  go  to  Bengal  to  be  laid  dowDi 
<^  which  cannot  be  done  at  Pofidicherry :  in  which  case  our 
*^  captain  will  have  entered  a  protest,  which  we  will  forward 
*^  in  time  to  you."  In  a  subsequent  letter  they  say  nothing  of 
the  storm  or  leak ;  but  mention  a  different  cause  for  the 
ship's  going  to  Bengal.  These  letters,  it  was  said,  raisdl  i 
presumption  that  tlie  nece^ty  of  going  to  Bengal  was  roeielj 
a  pretence  devised  after  the  capture,  and  when  the  insured  be 
gan  to  apprehend  that  the  words  of  the  policy  would  not  cover 
a  voyage  to  that  place. 
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Lord  Mansfield  told  the  jury,*  ^<  that  the  first  question  wai) 
Whether  the  policy  was  void,  on  account  of  misrqpreieiitt* 
tion  ?  Now  there  is  an  essential  difference  between  a  warranty 
and  a  representation.    The  warranty  is  a  part  of  the  contract: 
a  risk  described  in  the  policy  is  part  of  the  contract*    Tbert 
can  be  no  warranty  by  any  collateral  representation.    Hit  L 
ground,  on  which  a  representation  affects  a  policy,  is  fiauA 
the  representation  must  be  fraudulent,  that  is,  it  must  be  hiat 
and  material  in  respect  to  the  risk  to  be  run.     All  risks  are 
governed  by  the  nature  of  them ;  and  the  premium  is  govenwJ   ;: 
by  the  risk.     Where  a  representation  accompanies  an  instr»   , 
ment,  it  says,  ^^  I  will  have  this  understood  as  my  present  ir  L 
teution:  but  I  will  have  it  in  my  power  to  vary  it."  Thegrcit  L 
question  in  this  cause  is.  Whether  the  representation  was  fih 
and  that  in  a  materia  instance?  Fraud  is  found  ont  bv  At  ^ 
materiality  of  the  pdint  it  is  charged  in.  It  is  to  be  cooskkm 
then,  whether  they  had  really  a  view  of  going  to  Ckauu  A  .^ 
witness  has  proved  that  the  difference  of  insuiBnoe  is  one  ff 
cent,  on  going  to  Bengal^  and  not  to  Chimu  If  yoa  think  ^ 

thiii 
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i  was  a  miarepresentation  to  avoid  paying  the  one  per  cent. 
1  wHl  find  for  the  defendTant.  But  if  you  are  satisfied  that 
real  intention,  at  the  time  of  the  representation,  was  to  go 
Chinoj  the  plaintiiF  will  be  entitled  to  your  verdict :  for  the 
ared  may  change  his  intention,  go  to  Bengaly  and  yet  be 
itected  by  the  policy,  which  clearly  admits  of  that  voyage, 
1  must  be  understood  by  both  parties  in  a  greater  latitude 
m  the  representati^bn,  being  expressed  in  different  and  much 
nre  comprehensive  terms.  If,  upon  the  whole  evidence,  you 
ill  be  of  opinion,  that  no  fraud  was  intended,  and  that  the 
nance  between  the  intended  voyage,  as  described  in  the  slip 
paper,  and  the  actual  voyage  as  performed,  did  not  tend  to 
crease  the  risk  to  the  underwriters,  this  dip  of  paper  being 
ify  a  representation^  you  must  find  for  the  plaintiff."  The  jury 
wnd  a  verdict  accordingly.  And  although  in  several  causes 
ipon  the  same  ship,  new  trials  were  moved  for,  and  granted ; 
'et  in  this,  which  was  the  only  cause  in  which  there  was  a  re- 
Nreientation,  the  verdict  was  acquiesced  in,  and  no  motion  Vide  DoufU 
eq)ecting  it  ever  was  made.  *'*' 

• 

In'the  outset  of  this  chapter,  we  took  notice  of  a  very  mate* 
ial  rule  respecting  misrepresentation  ;  and  which  it  now  be« 
Hues  necessary  to  repeat.  If  a  representation  be  made  to  the 
ftderwriter   of  any   circumstance  which  was  ialse,  this,  if 

be  in  a  material  point,  shall  vacate  the  policy,  and  annul  the 
Mitract,  although  it  happened  by  mistake^  and  without  any 
^aiidulent  intention  or  improper  motive  on  the  part  of  the 
ttiired*  We  also  stated  the  principle,  on  which,  in  such  a  5  Burr. 
ftae^  the  contract  is  held  to  be  void :  because  the  insurer  is  led  ^^^* 
ito  error,  and  computes  his  risk  upon  circumstances  not 
^nded  in  fact ;  by  which  means  the  risk  actually  run  is  dif- 
^■^ent  from  that  intended  to  be  run,  at  the  time  the  contract 
^  made.  On  this  ground  it  is,  that  the  contract  is  as  much  at 
^  end,  as  if  there  had  been  a  wilful  and  false  allegation,  or  an 
^Qdne  concealment  of  circumstances.  The  doctrine  here  meant 
o  he  advanced  will  be  better  understood,  and  more  fiilly  illns* 
^led,  by  attention  to  the  following  case : 

It  Was  an  action  on  a  policy  of  insurance  on  the  ship,  <<  the  Macdowaii 
**iwy  and  Harmah  Irom  New  York  to  PkiladOphia:'  At  the  ^^^l\j, 

time  a^O' 
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Uine  when  the  insurance  was  made,  which  was  in  London^  m 
the  3otIi  of  January y  the  broker  represented  the  situation  lA 
the  ship  to  the  underwriter  as  follows:  ^^The  Mary  and  Jf^mmaky 
^'  a  tight  vessel,  sailed  with  several  armed  ships,  and  was  seen 
<^  safe  in  the  Delaioare  on  the  nth  of  December^  byaihip 
^*  which  arrived  at  Nem  Yorkr     In  fact  the  ship  was  lost  on 
tlie  gth  of  December,  by  running  against  a  ch^veau  dejritei 
placed  across  the  river.  The  cause  came  on  to  be  tried  befere 
Lord  Mansfield  at  Guildhall.    The  defence  was  founded  on 
the  misrepresentation  as  to  the  time  when  the  ship  was  seeo; 
and  tlie  representation  and  the  day  of  the  loss  bdng  pxo?ed,, 
the  jury  found  for  the  defendant.    A  rule  was  obtained  on  tbe 
part  of  the  plaintiff  calling  upon  the  defendant  to  shew  csoie 
why  there  should  not  be  a  new  trial.     After  argument  at  tbe 
bar, 

IjOitdManffield  said: — ^^  The  distinction  between  a  wsmo^ 
and  a  representation  is  perfectly  well  settled.  A  representation 
must  be  fieiir  and  true.  It  should  be  true  as  to  all  that  the  in- 
sured knows ;  and  if  he  represents  facts  to  the  underwiiter, 
without  knowing  the  >  truth,  he  takes  the  risk  upon  himidt 
But  the  difference  between  the  hd  as  it  turns  out, .  and  ts  re> 
Vide  ante ,  presented,  must  be  material.  The  case  of  the  Mim  Oaar 
PMirMo  V.  ^'^^  ^^ry  difierent  from  this.  The  ship  there  was  only  fitted 
w«tt«i,  out,  when  the  insurance  was  made.  No  guns  nor  men  wen 
put  on  board.  It  was  only  said,  what  was  meant  to  be  done; 
and  what  was  done,  though  different,  was  as  advantageous  or 
more  so,  than  what  had  been  represented.  There  was  no  eii- 
dence  of  actual  fraud  in  the  present  case,  and  no  question  cf 
that  sort  seemed  to  be  made.  But  there  was  a  pofiitive  aTe^ 
ment,  that  the  ship  was  seen  in  the  DeUrware  on  the  nth  of 
December.  The  underwriter  was  deceived  as  to  that  fiict,  and 
entered  into  the  contract  under  that  deception.  Tliere  was  n0 
evidence  at  the  trial  vohen  she  was  seen  in  the  Delaxvare,  or  is 
what  condition :  but  suppose  the  fact  had  been  explained  is 
the  manner  now  suggested,  why  did  the  insured  take  upon  his 
to  compute  the  day  of  the  month  on  which  she  had  been  seen  2 
^hy  did  he  not  mention  exactly  what  his  information  insip 
and  leave  the  underwriter  to  make  the  computation  ?  In  nh 
surances  on  ships  at  a  great  distance,  their  being  safe  up  to  s  ; 
certain  day  is  always  considered  as  a  very  important  circum- 

12  stance* 


^ 
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mce.  I  am  of  opinion,  that  the  repres^itation  concerning 
e  <lay  was  material." 

Mr.  Justice  WiUes.  —  ^^  This  is  certainly  only  a  representa^ 
in :  buty  in  an  insurance  on  so  short  a  voyage,  it  might  have 
ide  a  material  difference  whether  the  ship  was  known  to  be 
lb  two  days  sooner  or  later.  It  ought  to  have  been  shewn, 
I  the  part  of  the  plaintiff,  that  it  was  not  material,  but  there 
IS  no  evidence  that  the  ship  was  met  on  the  9th,  or  any  other 
ly.     The  materiality  was  proper  for  the  consideration  of  the 

Mr.  Justice  Askhurst.  — -  ^'  The  distinction  which  the  Court 
18  made  in  the  cases  on  the  Julius  Ccesar^  and  some  others, 
itween  a  representation  and  a  warranty,  is  extremely  just. 
Iiere  is  no  imputation  of  fraud  in  this  case ;  but  the  insured 
loold  have  been  more  cautious.  In  the  former  cases,  the 
qpresentation  was  of  what  was  intended;  here  it  was  of  a  fact 
ated  as  having  happened,  within  the  knowledge  of  the  in- 
ifed.  He  should  have  made  the  representation  in  the  same 
rords  in  which  the  intelligence  is  said  to  have  been  communi- 
ated  to  him." 

Mr.  Justice  Butter. —  ''We  cannot  say  the  difference  of  the 
lay  was  not  material.  The  safety  of  the  ship  is  the  most  ma- 
arial  &ct  of  any,  in  cases  of  insurance.  The  plaintiff  admits 
hat  the  place  where  she  was  met  in  safety,  was  materiaL  Why 
1^  not  the  time  equally  so  ?  There  was  no  intentioftal  deceit j 
ad  it  is  perhaps  unfortunate  that  the  insured  made  the  mis^ 
tie  s  but  I  think  the  verdict  right" 

A  similar  decision  was  made  by  the  same  learned  judges  at  Shirley  ▼. 
period  subsequent  to  that  of  the  case  of  MacdmaU  and  ^]jjf^h. 
^raser.  a»  Otp,  3. 

Doofl.  Rep. 

306. 

Upon  a  motion  for  a  new  trial.  Lord  Mansfield  and  the 
''eBt  of  the  Court  were  clearly  of  opinion,  that  if  the  bnJcer, 
^  the  time  when  the  policy  is  effected,  in  representing  to 
^  underwriter  the  state  of  the  ship,  and  the  last  intdli- 
S^oe  concemiiig  her,  does  not  disclose  the  whol^  and  what 

he 
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bt  eemttii  tfaaU  appeir  materud  to  tbe  jury,  they  onght  t 
find  fi»  ^  imdenrriter,  the  contract  in  such  cose  being  Toid 

B  concealment  should  have  been  itmoceni,  the  &e. 
1  bwring appeared  immo^n/a/ to  the  broker,  ar 
a  cmmnunicBted  merely  on  that  account. 

.rnBll  «■  haa>been  aaid  before,  and  as  wilt  appear  from  ^ 
yohfld,  in  order  to  yitiatc  the  contract,  the  th&L 
t  be  Material^  it  must  bo  som  fact,  and  « 
fm  Mq^waition  or  speculation  of  the  insured;  and  -« 
r  moat  take  advantage  of  any  misrepresentation  i 
flnl  opportoni^,  otherwise  lie  will  not  be  allowed  to  dci 
wmfhmtAt  finm  it  at  a  future  period.  If  thercfiire  tii»  j 
MMd-Minly  npreaent  that  he  expects  a  thing  to  bedoa 
A*.  Wtract  will  not  be  void,  although  the  event  iboat 
tini'Dlit  my  di&rent  from  his  expectation. 

.  Hkm  wpaa  a  moUon  for  a  new  trial,  one  of  tbe  grovadi 
«|Midi  ts  mdace  tbe  Court  to  grant  it,  was,  that  linee  (k 
t^lit  *  Biaterial  representation,  which  had  been  made  to  A^ 
4nMbift*  fi"t  underwriter  upon  tlie  policy,  and  which  tVBtd 
eat  to  be  &lse,  bad  been  discovered.     Skulbred  made  an  rft 
dnritf  by  which  it  appeared,  that  when  h^  signed  tbe  polifj 
fl^Mtrdk   1778,  the  broker  was  getting  several  oth«ia> 
^  nibecribed  at  the  same  time,  all  belongingtodf 
r,  and  said,  speaking  of  them  all,  "  wbicb  na>' 
tf  to  leave  the  coast  of  Africa  in  Ncvewdter  ot  Dm 
her  1777."    In  truih,  t)u'  vessel  in  (juesiion  had  sailed  inf 
l1  Skulbred  swore,  that  jf  he  had  known  that  ctiS 
There  had  been  stf 
wliej-,  c 
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representation  is  not  material :  it  was  only  an  expectation^  and 
tte  underwriters  did  not  enquire  into  the  ground  of  the  ex- 
)ectation.  This  was  lying  by  till  afler  a  trial,  in  order  to 
uake  an  objection  if  the  verdict  should  be  for  the  pIaintifr.''-<^ 
The  rule  was  discharged. 

There  is  another  rule  upon  this  subject,  which  it  is  material 
wtrttctdarkf  to  mention ;  although  it  may  be  collected  from 
ilmost  all  the  cases  that  have  already  been  quoted:  and  it 
is  applicable  to  each  of  the  three  branches,  into  which  this 
chapter  has  been  divided.     Wherever  there  has  been  an  alle- 
gation of  a  falsehood,  a  concealment  of  circumstances,  or  a 
sijsrepresentation,  it  is  immaterial,  whether  such  allegation  or 
concealment  be  the  act  of  the  person  himself  who  is  interested, 
or  of  his  agent ;  for  in  either  case,  the  contract  is  founded  in 
deception,  and  the  policy  is  consequently  void.     The  reason 
of  this  rule  is  nothing  more  than  that  which  the  law  of  Eng" 
fond  has  for  general  convenience  adopted,  in  treating  of  the 
relation  between  master  and  servant ;  declaring,  that  the  mas- 
ter must  always  be  responsible  for  the  act  of  his  servant,  if 
done  by  his  express  or  implied  command.     It  would  indeed  be 
of  very  mischievous  consequence,  if  a  man  might  shelter  him- 
sdf  from  responsibility  of  any  kind,  by  throwing  the  blame 
Upcm  his  agent :  it  would  be  to  allow  him  to  contradict  a 
naum  of  law,  which  says,  that  no  man  shall  be  suffered  to  make 
any  advantage  of  his  own  wrong :  and  would  overturn  that 
wise  principle  of  equity,  that  when  one  of  two  innocent  per^ 
ions  (for  the  master  may  without  danger  to  the  argument  be 
ittppoted  innocent)  must  suffer  for  the  fraud  or  negligence  of 
ft  third,  he  who  gave  credit  to  that  third  person,  shall  bear 
^  consequences  arising  from  the  confidence  so  reposed.     If 
^ius  be  tnie^  and  it  cannot  be  denied,  of  contracts  in  general,  it 
^iist  also  be  admitted  in  those  of  insurance,  where,  from  the 
^ery  nature  of  the  case,  the  business  is  seldom  transacted  by 
^  parties  themselves ;  but  is  most  commonly  effected  by  the 
^Interposition  of  agents  or  brokers.  The  courts  of  justice  have 
^^oocdingly  held,  that  any  fraud  in  the  agent  of  the  insured 
"Vitiates  and  annuls  the  contract,  as  much  as  direct  frand  in 
^e  inaored  himself:  and  this,  although  the  act  cannot  be 
^'^ftcad  at  all  to  the  owner  of  the  property ;  or  even  though'  he 
^^ould  be  perfecUy  innocent. 

In 
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Stewart  ind       Jn  a  Case  before  the  House  of  Lords,  so  Iste  as  the  wr 

Dunlop'and  17B59  this  doctrine  was  Cfinfirmed*  It  came  before  tlie 
othera,H.  House  OD  an  appeal  from  the  Court  of  Session  in  Scoikad, 
April  8.  which  had  determined  in  favour  of  the  resp<Midenl8,  the  under- 
17^5*  writers.  The  case  was  shortly  this : — A  man  having  arrived  it 

Greenock^  knowing  of  the  loss  of  the  ship  insured,  and  meet- 
ing a  friend  and  intimate  acquaintance  of  the  insured,  and  a 
partner  with  him  in  some  other  adventures,  communicated 
the  intelligence  of  the  loss  of  the  ship  to  him,  who  desired  it 
might  be  concealed.  The  same  day«  as  appears  by  the  evidence, 
the  person  who  had  received  this  information  held  a  conver- 
sation with  the  plaintiff's  derk,  who  made  this  depositioo, 
<<  that  neither  at  that  time,  nor  at  any  other  time  of  the  said 
*^  day,  had  he  any  conversation  whatever  with  the  said  Vx, 
<<  Boog^  or  message  from  him,  either  in  writing  or  otherwii^ 
relative  to  the  Peggy  (the  ship  insured),  nor  did  he  get  ay 
hint  from  him  or  any  other  person,  relative  to  the  makiog 
^^  insurance  upon  lier,  further  than  the  said  Mr.  Boo^s  ash 
<^  ing  the  deponent  if  he  knew  whether  there  was  ary  imwram 
<<  mcLde  upon  her^   and  if  there  was  any  account  of  her.** 
After  this  conversation  the  plaintiff  desired  the  clerk  to  write 
to  get  an  insurance  effected,  which  he  did,  without  stating  t 
word  (at  least  it  did  not  appear  that  he  stated  any)  of  diii 
conversation  to  his  master.     Upon  the  whole  of  the  evideofle 
in  this  cause,  although  it  did  not  iqppear  by  any  dqMsitkie 
that  the  plaintiff  knew  of  the  loss  of  the  ship  at  the  time  k 
made  the  insurance,  the  Lords  of  Session  decreed,  '<  that  tk 
^^  insurance  made  by  the  plaintiff  would  not  have  beenmad^ 
if  the  brigantine  Henrietta  had  not  arrived  in  the  road  of 
Greenock  the  day  preceding,  and  brought  intelligence  thit 
the  ship   Peggy  was  taken ;  and  therefore  that  the  polkf 


«<  was  void.'*     The  House  of  Lords  confirmed  this  decree^ 


In  the  decisions  of  the  House  of  Lords,  the  reasons  of  tb 
judgment  never  appear :  and  even  when  the  learned  Judges  gin 
their  opinions  upon  any  cause  then  depending  in  that  HooH 
authentic  reports  of  them  are  not  easily  obtained :  the  ocoi^ 
quence  of  this  is,  that  one  is  frequently  left  to  coiijectoiefl|Mi 
what  grounds  the  decree  was  pronounced.  If  we  may  be  al* 
lowed  to  conjecture  upon  the  case  of  Stewart  v.  Diadofi  Jt  ^ 
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KHild  seem,  that  as  no  direct  or  positive  act  of  knowledge 
as  brought  home  to  the  plaintiff  himself,  the  conversation 
Inch  the  clerk  had  with  Mr.  Boog  was  held  to  be  a  sufficient 
noiyf  that  the  loss  was  known  to  him,  at  the  time  he  wrote 
e  letter,  at  the  desire  of  the  plaintifi^  ordering  the  insurance. 
*  known  to  the  clerk,  the  act  of  the  agent  in  such  a  case 
icomes  the  act  of  the  principal ;  because  the  law,  upon  gene*> 
1  reasons  of  poh'cy,  will  presume,  that  the  principal  must 
low  whatever  has  come  to  the  knowledge  of  the  agent. 

Bat  in  the  end  of  the  same  year,  a  cause  was  decided  in  the 
Jng^s  Bench,  expressly  upon  the  point  of  fraud  in  the  agent; 
r  it  appeared  that  the  insured  was  not  guilty  of  any  improper 
mdoct  in  the  transaction.  In  that  case  the  circumstances 
sere  numerous ;  and  the  judges  gave  their  opinions  seriatim 
poQ  the  question. 

It  was  an  action  on  a  policy  of  insurance  for  iioL  under-  Fitzherben 
Titten  by  the  defendant  on  the  2i8t  of  September  1782,  at  six  J'-^^JiJ^* 
oineas  per  cent,  on  a  cargo  of  oats  on  board  the  ship  Josepti^  p.  la. 
)8t  or  not  lost,  at  and  from  Hartland  to  Portsmouth,  begin- 
iag  the  adventure  from  the  loading  thereof  on  board  the  said 
hip  at  Hartland,     The  defendant  pleaded  the  general  issue^ 
ad  paid  the  premium  into  Court*     This  cause  came  on  to  be 
ried  before  Mr.  Justice  Btdler  at  Guildhall,  when  a  verdict  was 
bond  for  the  plaintifl^  subject  to  the  opinion  of  the  Couirt  upon 
lie  following  case: 

TTiat  on  the  27th  of  My  1782,  William  Bundock,  of  Pool^ 
igCfit  for  the  plaintiff,  contracted  with  Richard  Thomas  of 
Hartland,  a  com  factor,  for  the  purchase  of  500  quarters  of 
^  to  be  consigned  to  William  Ftdler  at  Portsmouth,  on 
^^tiff's  account ;  and  desired  Thomas  to  send  him  {Bundock) 
ibillof  lading  and  invoice,  and  also  a  like  bill  of  blading  and 
'Jvwce  to  the  plaintiff  at  Mr.  Fisher^s  at  the  Tower,  London. 
'Vtt  in  pursuance  thereoT,  Thomas  shipped  the  oats  on  board 
J^diip  insured,  which  mailed  from  Hartland  on  the  i6th  of 
^^ptember  1782,  and  was  lost  the  same  day  off  the  pifer  of 
Hartland.  That  on  the  i6th  of  September,  1782,  Thomas 
^^^^  the  two  following  letters  to  William  Bundock  and  to 
Wisher. 

vou  I.  Y  To 
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To  Mr.  William  Bun  dock. 

Sir,  Hartlandy  Sept.  i6.  i^U. 

This  morning  I  loaded  the  Joseph  with  175  quarters  of 
oats  to  the  address  of  William  Fuller^  J^artsmouth^  and  the  ioof 
sailed  immediately ;  but  I  am  afraid  the  wind  is  coining  tothe 
westward,  and  will  force  her  back.  I  have  sent  a  bill  of 
loading,  and  a  letter  by  the  master  to  Mr.  Fuller:  and  also  a 
bill  of  loadmg,  apd  advice  to  Mr.  Fis/ier,  that  he  may  insure,  if 
he  likes,  as  the  equinox  is  near,  &c.  R.  Thomas. 

To  CUTHBERT  FiSHER,  Esq. 

Sir,  Hartland,  Sept.  16.  1782. 

By  an  order  from  Mr.  William  Bundock  of  Pod^  I  shipped 
this  day  on  board  the  Joseph^  which  immediately  set  sail  fo 
Portsmouth^  a  cargo  of  oats  as  under;  and  by  the  same  order 
as  well  as  the  order  of  Thomas  Fitzherbert,  Esq.  I  took  tbe 
liberty  of  drawing  on  you  at  three  days'  sight,  m  fiivonr  of 
Messrs.  Scott  and  WiUis^  or  order,  106/.  to  be  placed  to  tbe 
account  of  Thomas  Fitzherbert^  Esq.  /  ioish  the  whole  soft  to 
handf  and  expect  another  vessel  to  be  loaded  this  wed^ 
weather  permitting:  this  evening  appears  stormy. 

K.  Thomas. 

Then  follows  the  bill  of  lading.  The  case  further  sttteii 
that  about  six  or  seven  o'clock  of  the  evetiing  qf  the  i6th(f 
September,  Thomas  heard  a  report  that  the  ship  was  onskxe; 
and  at  six  ddoch  in  the  morning  qf  the  1 7th  he  knew  the  Hf 
was  lost.  That  the  mode  of  sending  letters  from  Hariland  \» 
London  is  as  follows :  the  letters  arc  collected  by  a  prifiitB 
hand  about  one  or  two  o'clock  of  the  day  on  which  the  poit 
sets  out  from  Biddejordy  from  which  place  it  goes  about  xsss 
o'clock  in  the  evening.  That  the  1 6th  of  September  was  not* 
post  day;  and  the  above  letters  did  not  leave  Hartland  tiU  ^ 
o'clock  in  the  afternoon  of  the  i  yth,  which  was  the  post  d9 
from  Biddeford  to  London :  and  the  letters  which  went  tK^ 
Biddeford  by  the  post  of  that  evening,  were  received  volL^ 
don  on  the  20th  of  September.  That  on  the  iptb,  thephotM ; 
wrote  the  following  letter  to  Fisher  : 
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StubthLodge,  Portsmouth,  Sept.  19.  1782. 
Jieax  Fisher  J 

My  correspondent,  Mr.  Bundock,  having  informed  me,  that 
le  has  sent  two  sloops  to  Hartland  in  Devonshire,  to  load  oats 
m  my  account  and  risk,  I  beg  the  favour  of  you  to  insure  my 
unount  of  the  cargoes  to  Portsmouth,  as  soon  as  the  bills  arc 
lent  you.  T.  Fitzherbert. 

That  the  last-mentioned  letter,  together  with  the  former 
firom  Thofntas,  dated  September  idtb,  were  received  by  Fisher 
in  ZjondoUy  on  the  20th  of  September ;  and  he  thereupon  di- 
rected the  insurance  in  question  to  be  efiected :  that  on  the 
21st,  defendant  subscribed  the  policy.  Upon  this  case,  after 
argument  at  the  bar. 

Lord  Mansfield  said : — <^  This  policy  is  effiscted  by  misre*- 
presentation,  and  that  misrepresentation  arises  ^cmt  the  proper 
ageni  of  the  plaintiff  who  gives  the  intelligence.  Now  whether 
diis  happened  by  fraud  or  negligence,  it  makes  no  difference ; 
fixr  in  either  case,  the  policy  is  void.  As  to  the  misrepre- 
sentation, the  undenvriter  was  warranted  on  the  infoimation 
of  the  agent  to  take  for  granted  that  the  ship  was  safe  at  12  or 
I  o'clock  of  the  1 7th  of  September ;  for  the  agent  g^ves  an 
aoconnt  of  the  ship  being  loaded,  and  says,  <*  I  wish  the  whole 
sale  to  hand.^  Then  there  was  a  strong  ground  to  believe  on 
his  letter,  that  dhe  was  safe  when  the  post  came  away ;  and 
Ae  post-mark  shews  the  day  when  the  letters  were  sent.  How 
does  this  misrepresentation  come?  Why  from  TTiomas,  who 
writes  to  Fisher,  and  gives  him  notice  of  the  ship's  sailing,  on 
purpose  that  he  may  insure ;  for  so  he  says  expressly  in  his 
letter  to  Bundock,  He  was  honest  at  the  time  he  wrote  the 
letter;  but  on  the  i6th,  at  night,  he  hears  that  the  ship  is 
gone  ashore,  and  the  next  morning  he  knew  that  she  was 
atwcduteiy  lost.  The  post  did  not  go  out  till  the  afternoon  of 
diat  day ;  and  he  had  full  opportunity  to  send  an  account  of 
tk  loss.  If  Thomas  were  not  guilty  of  fraud,  at  least  he  was 
gnilly  of  gross  negligence :  but  either  way,  if  Thomas  were 
perfectly  innocent,  this  policy,  being  effected  by  misrepresenta- 
tion, is  void." 

Y  2  Mr.  Jus- 
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Mr.  Justice  Wilies.  —  "  Thomas  is  most  clearly  to  be  con- 
sidered ai  the  agent  of  llie  plaintiff.     He  shews  by  hia  letter  tn 
Fisher,  that  he  acts  as  welt  by  the  orders  of  Fitzherbert  as  of"" 
Bundock.     If  then  Thomas  be  the  agent  of  the  plaintiff,   he  '\^ 
most  certainly  liable  for  his  misreiirosentation ;  and  in  this  cas^ 
the  misrepresentation  is  gross." 

Mr.  Justice  Ashhurst.  —  "  On  princiijle.-;  of  policy,  it  is  ne — 
ceisary  tliat  a  man  should  he  answerable  for  the  acts  of  his 
ngeot.  It  is  often  difficult  to  prove  the  privity  of  knowledge  • 
and  therefore  the  law  will  presume,  that  facts  known  to  the 
one,  are  also  within  the  knowledge  of  the  other.  Nor  is  there 
any  hardship  on  the  platntifT;  for  if  this  fact  had  been  known, 
the  policy  could  not  have  been  efTected." 

Mr,  Justice  BuUcr.  —  "  In  order  to  shew  that  Thomas  was 
not  the  agent  of  the  plaintiff,  the  counsel  has  assumed  a  fact, 
which  is  contrary  to  the  case;  for  it  is  said,  that  the  insurance 
was  not  made  in  consequence  of  Thomas's  letter.  But  what 
is  the  fact?  The  plaintifTs  letter  to  Fisher  desires  him  to  in- 
sure, as  soon  as  the  bills  of  lading  arc  sent.  By  whom  were 
they  to  be  sent?  By  Thomas ,-  then  he  refers  to  Thomas  for 
all  the  in  formation,  and  as  the  fuundailon  of  the  insurance. 
Ilepluntif^  I  dare  say,  !=  innocent ;  and  so  is  the  defendant. 
But  if  the  plaintiff  build  his  infurmntinn  on  that  of  his  agait, 
and  fab  agent  be  guilty  of  a  misrepresentation,  the  principal 
must  suffer.  It  is  the  common  quostion  every  day  at  Guild' 
kaU,  when  one  of  two  innocent  persons  must  suffer  by  the  fraud 
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eoue  to  trial  upon  the  ground  of  fraud,  would  have  stfjitlled 
this  chapter  to  the  size  of  a  volume;  and  at  the  same  time 
would  be  wholly  unnecessary,  as  every  case  of  fraud  must  de- 
pend upon  its  own  circumstances*  It  was  thought  sufiiciait  to 
lay  down  the  general  principles,  which  the  Courts  have  adopted 
upon  the  subject,  and  which  are  applicable  to  each  division  of 
it  as  stated  in  the  beginning  of  this  chapter;  and  to  cite  two 
or  three  cases  under  each  head,  in  order  to  confirm  and  illus* 
trate  the  positions  and  principles  advanced. 

Bat  as  fraud  is  a  charge  of  a  very  serious  nature,  materially 
affiacting  a  man's  credit,  character,  and  reputation,  the  law 
o[ England  will  never  presume  that  any  one  is  guilty  of  it; 
nor  set  aside  a  contract  on  that  ground,  unless  it  be^^^ 
and  satisfactcrily  proved.  The  consequence  of  this  favourable 
presumption  is,  that  the  burden  of  proof  lies  upon  the  person 
who  wishes  to  avail  himself  of  the  fraudulent  conduct  imputed. 
Thui^  if  the  insured  is  supposed  to  be  guilty  of  fraud,  the 
proof  of  it  fidls  upon  the  underwriter ;  because  he  is  the 
penon  who  b  to  derive  a  benefit  from  substantiating  the 
diarge.  Tliis  is  not  only  the  law  of  England^  bat  the  law  Roccu», 
of  common  sense,  founded  on  principles  of  equity  and  justice.  ^^'S^*1^- 
Although  it  has  been  said,  that  fraud  will  not  be  presumed, 
Qofesa  it  be,^^  and  satisfactoriltf  praoedj  it  is  not  intended 
to  convey  an  idea,  that  there  must  be  a  positive  and  direct 
pno€  of  firaud,  in  order  to  annul  the  contract.  The  nature 
rf*  the  thing  itself,  which  is  generally  carried  on  in  a  secret 
ukI  daodestine  manner,  does  not  admit  of  such  evidence ; 
md  therefore,  if  no  proof  but  that  of  actual  firaud  were 
iDowed  in  such  cases,  much  mischief  and  villany  would  ensue^ 
Lod  pass  mth  impunity.  Circumstantial  evidence  is  all  that 
^ciB  be  expected ;  and  indeed  all  that  is  necessary  to  substan- 
ute  such  a  charge.  The  prejudice  entertained  against  re- 
doting  circumstantial  evidence,  is  carried  to  a  pitch  wholly 
^XMicasable.  In  the  case  before  us,  we  have  already  shewn, 
^  |n«st  be  received;  because  the  nature  of  the  enquiry  for  the 
■BUMt  part  admits  of  no  other,  and  consequently  it  is  the  best 
p€8Qble  evidence  that  can  be  given*  But  taking  it  in  a  mor6 
S^oeral  sense,  a  concurrence  of  circumstances  (which  we  must 
^^ys  suppose  to  be  properly  authenticated)  otherwise  they 

y  3  weigh 
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weigh  nothing)  fonns  a  stronger  ground  of  belief,  than  po- 
sitive and  direct  testimony  generally  affords;  especially  when 
unconfirmed  by  circumstances.  The  reason  of  this  is  obyions: 
a  positive  allegation  may  be  founded  in  mistake,  or  what  is 
too  common,  in  the  perjury  of  the  witness :  but  circumstances 
cannot  lie,  and  a  long  chain  of  well-connected  fabricated  cir- 
cumstances, requires  an  ingenuity  and  skill  rarely  to  be  met 
with ;  and  such  a  consistency  in  those  who  come  to  support 
those  circumstances,  by  their  oaths,  as  the  annals  of  our  courts 
of  justice  can  seldom  produce.  Besides,  circumstantial  evi^ 
dence  is  much  more  easily  discussed,  and  much  more  easily 
contradicted  by  testimony,  if  false,  than  the  positive  and  direct 
allegation  of  a  fact,  which,  being  confined  to  the  knowledge 
of  an  individual,  cannot  possibly  be  the  subject  of  contradic- 
tion founded  merely  on  presumption  and  probability. 

Another  question  upon  this  subject  remains  to  be  discussed; 
and  that  is,  whether  the  underwriter  is  bound  to  return  tbe 
premium,  or  is  liable  to  an  action  for  it,  in  a  case  where 
fraud  has  been  proved  against  the  insured ;  and  consequently 
Ord.  of  where  the  contract  is  void,  and  no  risk  has  been  run.  The 
Lew.  14.  tit.  ordinances  of  France  declare,  that  if  fraud  be  proved  against 
the  insured,  he  shall  be  obliged  to  restore  to  the  insurer  thit 
which  he  has  received  from  him,  and  also  to  pay  him  dodbk 
the  premium :  and  if  fraud  be  proved  against  the  insurer,  be 
shall  in  like  manner  be  liable  to  restore  the  premium,  and  to 
^  Valin.  96.  P^y  double  the  siun  insured  to  the  owner  of  the  property.  A 
learned  commentator  upon  these  ordinances  observes,  diat  if 
this  article  suppose  a  full  conviction  of  the  crime,  the  pamib- 
ment  is  too  small ;  and  that  here  the  punishment  of  the  assurer 
and  assured  is  nearly  equal,  although  the  crime  of  the  assured 
is  much  greater,  when  the  diflerence  between  the  premium  and 
the  value  of  the  property  is  considered.  Indeed,  the  idea  of 
enriching  one  man  by  the  punishmoit  of  another  is  itself  t 
strange  one ;  and  somewhat  inconsistent  with  the  present  Wh 
tions  of  criminal  justice.  The  ground  upon  whid)  it  bs 
been  introduced  into  the  edicts  of  France  upon  insuranoesi 
must  have  been  this,  that  as  the  insurer  in  one  case^  and  the 
insured  in  the  other,  runs  a  considerable  risk  by  fraudnkflt 
allegations  or  concealments,  they  shall  severally  be  entitled  to 

12  the   ^ 
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the  Slims  stated  in  the  ordinance^  as  a  recompense  for  the 
risk  they  so  incurred. 

The  law  of  England  was  for  a  long  time  silent  upon  thift 
subject,  there  being  no  positive  declaration  of  the  legislature 
respecting  it:  and  our  courts  of  justice  had  not  till  lately 
adopted  any  general  rule,  with  respect  to  the  return  of  pre*- 
mimn  in  cases  of  fraud.  In  two  or  three  instances  in  the 
Court  of  Chancery,  where  the  underwriters  have  been  re- 
lieved  from  the  payment  of  the  sums  insured  on  account  of 
firand,  the  de€tee  has  directed  the  premium  to  be  returned. 

Thus  in  a  case  in  the  year  1690,  the  defendant  and  others  whhtios- 
bad  come  to  the  insurance  office,  and  bought  a  policy  for  Tt^'i^ 
insuring  the  life  of  one  Horwell  (upon  whose  life  they  had  no  rough,  Prt. 
concern  or  interest  depending)  for  a  year ;  and  the  policy  ran  chimcm, 
whether  interested  or  not  interested,   at  a  premium  o{  $L  ^s^•n^ 
f€r  cent.     They  took  this  way  of  drawing  in  subscribers :  they  ^  *^ 
agreed  with  one  Marwoody  a  known  merchant  upon  the  EIx* 
change^  and  a  leading  man  in  such  cases,  to  subscribe  first; 
but'  in  case  Haticell  died  within  the  year,  Maraood  was  to 
kiee  nothing,  but  on  the  contrary  was  to  share  what  should  be 
gained  from  the  other  subscribers.     Upon  the  credit  of  Mar^ 
WoatTs   subscribing,    several  others   (who    had  enquired  of 
MaraxHxl  about  Horwellj  who  was  his  neighbour)  subscribed 
likewise.    Hanoell  lived  about  four  months,  and  then  died; 
and  this  bill  was  brought  to  be  relieved  against  the  policy : 
and  this  matter  being  all  confessed  by  the  answer,  the  Court 
decreed  the  policy  to  be  delivered  up,  and  the  premium  to  be 
repaid^ 

So  also  in  the  case  of  Da  Costa  v.  Scandret,  which  has  DtCoctar. 
ahready  been  cited  in  a  former  part  of  this  chapter,  Lord  Seance, 
MaccUffieldt  although  he  held  the  policy  to  be  void,  on  the  x^olvuie*' 
ground  of  fraud,  decreed  the  premium  to  be  returned  to  the  »te,p.s88. 
insured 

It  is  true,  that  during  the  ai-gument  in  the  case  next  to  be 
quoted,  the  counsel  cited  a  case  of  Backer  v.  HoUingburyj  in 
v^ich  the  Master  of  the  Rolls  had  been  of  a  different  opinion 
fixnn  that  delivered  in  the  two  preceding  cases.    But  Lon) 

Y  4  Mam' 
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Mansfield  said,  that  there  must  be  some  mistake  in  reciting- 
the  case  before  the  Master  of  the  Rolls :  for  the  practice  of 
the  Court  of  Chancery  was  certainly  agreeable  to  the  two 
former  caaee. 


The  C83^  in  which  this  observation  was  made,  was  on 
action  on  a  policy  of  insurance  on  a  ship,  with  a  count  of  a 
general  indebitatus  assumpsit  for  money  had  and  received  to  the 
plsintiETs  use :  and  damages  were  laid  at  98/.  The  trial  was 
had,  under  a  decree  of  the  Court  of  Chancery,  where  the  now 
defendant  the  insurer,  being  there  complainant,  had  tffered  to 
jsajj  back  the  premium-,  which  -was  loL  No  money  was,  in  the 
present  case,  paid  into  Court,  though  the  usual  course  in 
these  cases  is  for  the  defendant,  the  insurer,  to  bring  the  pre- 
mium into  CourL  The  jury  found  a  verdict  for  the  plainti^ 
for  the  ten  pounds'  premium,  on  the  count  for  money  had  and 
received  to  his  use,  although  they  were  of  opinion  against  the 
polic}',  upon  the  fool  of  fraud;  and  found  against  it,  as  being 
fraudulent.  In  &ct,  the  first  underwriter  was  only  a  decoy- 
duck,  to  induce  other  persons  to  underwrite  the  policy:  and 
it  had  been  previously  agreed  between  the  insured  and  him, 
that  he  should  not  be  bound  by  Aligning  the  policy;  which  this 
Court  considered  ae  a  fraud,  and  therefore  that  the  jury  had 
given  a  right  verdict  in  finding  the  policy  fraudulent.  With 
the  concurrence  of  Lord  Mansfield  (before  whom  this  cause 
was  tried)  and  of  the  counsel  on  both  sides,  it  was  agreed  to 
bring  tbie  question  before  the  Court,  whethei-,  upon  a  poli^ 
of  insurance  being  fiiund  fraudulent,  the  premium  should  be-= 
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in  all  the  cases  stated  the  premium  was  restoradf  yet  if  the 
fraod  is  notorious,  palpable,  and  gross  in  its  nature  the  Court 
may  order,  and  has  ordered,  the  underwriter  to  retain  the 
premium. 

Thus  where  an  action  was  brought  by  the  insured  to  re»  Tyler  r. 
cofer  150/.  being  the  amount  of  the  defendant's  subscription^  ^^|^t 
the  fiTOund  of  rejfiisal  was.  that  the  insurance  was  fraudulent;  Guildhall 

after  HiL 

and  that  the  plaintiff  knew  of  the  loss  of  the  ship  at  the  time  x.  1785. 

of  eflEecting  the  policy.    The  counsel  for  the  plaintiff  were 

Ukder  the  necessity  of  admitting  that  their  client  had  made 

some  fraudulent  insurances  upon  this  very  ship,  subsequent  to 

the  one  now  in  dispute ;  but  contended  that  the  news  of  the 

lorn  of  the  ship  had  not  arrived  till  ifter  this  particular  one  was 

cdfiscted.    The  evidence,  however,  was  so  strong  as  easily  to 

convince  the  jury,  that  the  plaintiff  had  received  information 

tf  the  loss  before  the  order  for  making  the  insurance  was  given 

to  the  broker ;  and  they  found  a  verdict  for  the  defendant. 

Xxnrd  Manffield  said, — The  fraud  was  so  gross,  that  the  pre- 
^K^um  should  not  be  recovered  from  the  underwriter. 

Jil  last  this  great  question  came  to  be  expressly  decided.  Chapman 
^llere  the  agent  of  the  assured  only  had  been  the  guilty  per-  Assignem^ 
H^;  and  the  whole  Court  of  King's  Bench  were  of  opinion,  Keonet,^. 
^l^at  in  all  cases  of  actual  fraud  on  the  part  of  the  assured  or  B^K!rtm, 
^^  i^genty  the  underwriter  might  retain  the  premium,  (a)  33  ^*  3* 

If  a  policy  be  avoided  on  account  of  a  misrepresentation,  Feitev. 
^llade  without  any  frauds  the  assured  is  entitled  to  a  return  of  ^^°^' 
t^K«ouiim.  640. 

• 

Itia  proper  also  here  to  observe^  that  it  has  been  laid  down 
dear  law,  that  if  the  underwriter  has  been  guilty  of  fraud, 
action  lies  against  him,  at  the  suit  of  the  insured,  to  re- 
cover the  premium.  Thus  it  was  said  by  Lord  Mansfield^  in 
^liecase  of  Carter  v.  Boehm,  which  has  already  been  quoted  at  3  Burr. 
I^Uge  in  this  chapter : — <<  The  policy  would  be  void  against  the  ^^^* 

(•)  Sse  pott  ch.  19.  where  the  question  of  retora  of  pieniium  on  io- 
*^vsncet  m^gd  and  void  is  discussed. 

"  under- 
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^^  underwriter,  if  he  concealed  any  thing;  a8»  if  he  insured  a 
^^  ship  on  her  voyage,  which  he  privately  knew  to  be  arrived; 
"  and  an  action  would  lie  to  recover  the  premium/* 

Ordof  Am-       By  several  of  the  foreign  ordinances,  the  punishment  of 
art.  56.*       fraud,  in  matters  of  insurance,  is  exceedingly  severe.    By 
a  Mag.  14^.  those  of  Amsterdam  it  is  declared,  «  That  as  contracts  of  ii^ 
'^  surance  are  contracts  of  good  faith,  wherein  no  fraud  or 
deceit  ought  to  take  place,  in'  case  it  be  found,  that  the  in- 
sured or  insurers,  captains,  shippers,  pilots,  or  others  used 
fraud,  deceit,  or  craft,  they  shall  not  only  forfeit  by  their 
deceit  and  craft,  but  shall  also  be  liable  to  the  loss  and  da« 
mage  occasioned  thereby,  and  be  corporally  punished  (or  t 
terror  and  example  to  others,  even  with  deaih^  as  piratM 
and  manifest  thieves,  if  it  be  found  that  they  have  used  no- 
torious malversation  or  craft."    The  ordinances  of  Middk' 
burg  contain  a  provision  exactly  in  the  same  words.    At 
Art.  30.        Stockholm  also  it  has  been  declared,  that  such  an  oflfender,  be^ 
aMag!aSS.  sides  restitution  to  the  party  injured,  shall,  according  to  tite 
circumstances  of  every  particular  affidr,  be  punished  in  his 
estate,  honour,  and  life. 

Frauds  in  contracts  of  insurances  have  not  as  yet  had  aoy 
punishment  affixed  to  them  by  the  bws  of  England^  thitl 
have  been  able  to  learn;  but  there  are  one  or  two  ctfes 
which  have  been  declared  to  be  felonies  by  positive  statute^ 
where  the  act  committed  has  been  to  the  prejudice  of  the 
underwriters. 

X  Ann.k.».       By  a  Statute  in  the  reign  of  Queen  Anne,  it  was  ensxiei 

C.9.  s.  4.  that  if  any  captain,  master,  mariner,  or  other  officer,  beloD^ 
ing  to  any  ship,  shall  wilfidly  cast  away,  bum,  or  otherwise 
destroy  the  ship  unto  which  he  belongeth,  or  procure  the 
same  to  be  done,  t»  the  prejudice  of  the  owner  or  ownen 
thereof  or  of  any  merchant  or  merchants  that  shall  load  gooi 

4  Gm.  I.      thereon,  (or  by  a  subsequent  statute,  to  the  prejudice  of  tf^f    . 

c.  11.1.3.  *   person  or  persons  that  shall  underwrite  any  poli<7or  pofr    ; 
cies  of  insurance  thereon,)  he  shall  sutkr  death  as  a  6I00S 
and  the  benefit  of  clergy  is  taken  away  from  this  offence  b]f 
II  Geo.  I.  c  29. 


] 


k 
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« 

These  acts  h&ns  found  ineffectual,  a  subsequent  statute  AiO,%. 

CYkm     III 

las  repealed  most  of  these  pro^sions,  and  has  declared,  that  s.  i  &  2. 
f  any  person  shall  wilfully  cast  away,  bum,  or  otherwise 
lestroy  any  ship  or  vessel,  or  in  anywise  counsel,  direct,  or 
Mrocore  the  same  to  be  done^  and  the  same  accordingly  be 
iene^  with  intent  thereby  wilfully  and  maliciously  to  pre- 
judice any  owner  of  such  ship,  or  any  owner  of  goods  laden 
thereon,  or  any  person  or  body  corporate,  that  hath  under- 
written on  the  said  ship,  freight,  or  cargo,  the  person  so 
ollbnding  shall  8u£kr  death  as  a  felon  without  clergy. 

And  sect*  3.  directs  the  mode  of  trial,  either  in  the.Coonty 
m*  in  the  Admiralty. 

And  sect  5*  directs  the  proceedings  against  accessories  to 
these  .dbnces. 


are  the  only  provisions  which  the  legislature  of  this 
oeimtry  has,  as  yet,  thought  proper  to  make  for  the  preven* 
&HI  of  crimes  of  this  enormia :  but  as  the  records  of  our 
oourts  of  justice  evidently  prove  that  frauds  are  too  frequent 
in  policies  of  insurance,  greater  severity  than  merely  annulling 
the  contract  seems  necessary,  in  order  to  put  a  stop  to  such 


(     33;;     ) 


CHAPTER  XI. 


Of  Sea-worthiness, 


TWAVINGin  the  preceding  chnpter  treated  very  fiilly  f>/* (ie 
■^^  influence  which  fraud  has  upon  the  contract  of  insDr- 
ance ;  wo  proceed  to  shew,  that  other  circumstances,  in  whidi 
no  frsud  whatever  can  be  discovered,  or  even  suspected,  wiB 
bIso  vitinte  and  annul  the  policy.  Of  this  nature  is  tbe<la6- 
trine  of  Sra-worthinesa.  Upon  this  point  it  has  been  deW- 
mined,  thnt  every  ship  insured  must,  at  the  time  of  the 
Insurance,  be  able  to  perform  the  voyage,  unless  some  es- 
tenial  accident  should  happen;  and  if  she  have  a  IstenI 
deivct  wholly  unknown  to  the  parlies,  that  will  vacate  tlie 
coiiti'Rct;  and  the  insurers  are  discharged.  This  doctrine  i" 
founded  upon  that  general  principle  of  insurance  law,  iW 
the  inturerg  shall  not  be  responsible  fer  any  loss  Biiang 
from  the  insufficient  or  defective  quality  or  couditlon  of  dw 
thing  insured. 

There  is  in  the  contract  of  insurance  a  tacit  and  impKeJ 
agreement  that  every  thing  shall  be  in  that  state  and  conditimii 
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ine  would  introduce  a  variety  of  frauds,  as  it  would  pro- 
hlj  subject  the  underwriter  to  account  for  the  loss,  dimi- 
itiaoy  or  wastes  which  may  happen  irom  the  necessary  and 
dinary  use  of  the  thing  insured ;  or  the  wear  and  tear  of 
e  ship  in  the  common  course  of  the  voyage :  and  all  of  these 
e  risks,  to  which  the  insurer  has  never  been  considered  as 
|K>sed«  From  what  has  been  said  it  appears,  that  the 
oond  of  decision  in  this  case  is  perfectly  distinct  from  any 
rinciple  of  fraud:  that  it  depends  merely  upon  this,  that  the 
isured  is  presumed  to  be  better  acquainted  with  the  state 
ad  condition  of  his  ship  than  any  other  man ;  and  that  he 
as  tacitly  undertaken,  that  she  is  in  a  condition  to  perform 
le  dtstined  voyage.  In  the  cause  of  Carter  v.  Boehm,  which 
us  decided  in  Easter  term  1766,  Lord  Mansfieldy  in  dis- 
ooning  jqpon  the  case  then  before  him,  affirms  the  law 
cipectiiig  the  necessity  of  a  ship  being  se&>worthy  whoi  she 
I  iosared :  for  he  says, —  **  The  utmost  that  can  be  contended  3  Bum 
^  fer  18^  that  the  underwriter  trusted  to  thejort  being  in  the  '^'^' 
^  coodttion  in  which  it  ougftt  to  be ;  in  like  manner  as  it  is 
*  kdoenjor  granted^  that  a  ship  insured  is  sea^wnihy.*^  But 
ilduNig^  the  insured  ought  to  know  whether  his  ship  was 
<irvorttij,or  not  at  the  time  she  set  out  upon  her  voyage; 
'tthe  may  not  be  able  to  know  the  condition  she  may  be  in,  5  Burr. 
lAerdie  is  out  a  twelvemonth:  and  therefore,  whenever  it  ^ 
v&  be  made  appear,  that  the  decay,  to  which  the  loss  is  attrih 
mtaUe^  did  not  commence  till  a  period  subsequent  to  the 
Qnranc^  as  she  was  sea- worthy  at  the  time^  the  underwriter, 
til  presumed,  would  be  liable.  Indeed,  in  a  late  case  upon  Eden  r. 
uiother  point,  but  where  the  same  principle  was  much  relied  ^^  *j|^' 
900,  IjxdL  Mansfield^^A^ —  <^  By  an  implied  warranty  every 
^  ship  insured  must  be  tight,  staunch,  and  strong :  but  it  is 
if  she  be  so  sft  the  time  of  her  sailing.  She  may 
to  be  so  in  twenty-four  hours  afler  departure^  and 
^  yet  the  underwriter  wHl  continue  liable  (a)."    Every  case 

of 

(s)  lot  if  a  liiip  sail  upon  a  voyage,  and  in  a  day  or  two  become  leaky,  jvfuoro  r. 

ttii  feimder,  or  b  oU^ed  to  return  to  port  without  any  storm,  or  visible  Vandam, 

V  idsfule  cause  to  produce  such  an  efito,  the  presumption  iif,  that  she  f 'l^^?*  ^* 

*ii  not  Mi-wordiy  when  she  sailed ;  and  the  jury  upon  the  plaintiff's  own  ^^  q  ^^^ 

^  Bu^  draw  such  a  conclusion.    The  principles  of  law,  applicable  to  after  Mich. 

^  implied  warranQr  of  sea-worthiness,  as  stated  in  the  preceding  case,  and  '  794* 
tt  the  lununaiy  at  the  beginning  of  this  chapter,  have  lately  been  fully 

recognized 


«S4  OF  SEA- WORTHINESS.        CChap.  X 

df  Am  kind,  it  is  true,  must  depend  upon  its  own  guvdii 
'  4MMMJ'  but  when  they  are  once  ascertained,  the  mle  of  la 
}■  elflU  and  dedsive.  The  most  mateiial  can  npon  thU  nl 
jaet  in  the  IsiW  c^  England  is  that  of  the  MUb  frigate  wfaic 
t  A  vsrie^  of  discussioa  in  several  court%  and  i 
di  all  the  principles  on  which  this  doctrine  it  fbimdi 
•  fiilfy  diiciiMed.  I  have  used  my  utmost  endeavonn  I 
B  a  copy  of  the  o|)iiiionB  of  the  Judges  upon  that  caM 
bat  thify  hare  been  ineffectual :  therefore  the  reader  mnit  b 
1  iriih  a  fiiU  statement  of  the  circumstances,  ai  the 
a  the  demurrer  to  the  evidence. 


It  CBtSan  the  proceedings  in  this  case  are  statedf  it  will.b 
■aMOHBty  to  mention,  that  an  action  had  been  braagfat.B 
A>  Caart  of  Common  Pleas  on  the  same  policy  againM  ou 
,  «C  Aa  ■nderwritera ;  and  Lord  Camden,  who  tried  that  CMM 
1  dw  JQiy  to  find  a  verdict  for  the  plaintiff:  .but  npa 
1  far  a  new  trial.  His  Lordship  declared,  that  he  hai 
L  his  opinion :  and  the  whole  Court  trf"  f-nmnw 
i  Ud  down  the  principles  above  stated,  and  dizacled 


d  and  t&iflbeA  in  tcvinii  ciisei  upon  appeal!  (mm  Scotkad  fa  tl 
i  «t  Lofdii  The  facts  of  thoie  c«s«i  ore  not  at  all  natvai  to  I 
id:  but  In  one  caie,  it  wa*  stated  to  tie  a  clear  and  cMbSibf 
a  ship  be  sea-worthy  at  the  commencemest  of  ths  lis 
»  otherwise  in  an  hour  from  that  time,  the  mun^j 
i,  and  the  underwriter  liable.  Tliii  ii  exaetlj  coafttBMlla  ' 
4HU  M^fatfa  doctrine  in  the  cste  of  Edr»  v.  PaHmtm,  qaotti^m 
hi  the  text     But  in  the  iimi;   case  ii  was  also  uid  by  two  noble  Lard 
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wucw  trial.  Upon  the  second  trial,  Lord  Camden  stated  to 
the  JEiry  the  opinion  he  had  formed  upon  the  subject,  and  a 
verdict  was  accordingly  given  for  the  defendant,  which,  upon 
a  subsequent  application,  the  Ck)urt  of  Common  Pleas  refused 
to  set  aside.  The  plaintifis  then  commenced  a  new  action  in 
the  Court  of  Exchequer  against  another  of  the  underwriters, 
and  which  is  now  the  subject  of  our  attention. 

Thb  was  an  action  on  a  poUcy  of  insurance,  lost  or  not  MiUs  and 
iost,  at  and  fix>m  the  Leeward  Islands  to  London^  warranted  to  a^biick.' 
sail  on  or  before  the  26th  tiX  Jidy^  upon  any  kind  of  goods,  ^"  ^«  ^^* 
wares,  and  merchandises ;  and  also  upon  the  body,  tackle, 
4rc.  of  and  in  the  good  ship  or  vessel  called  the  Mills  Frigate^ 
beginning  the  adventure  on  the  goods  from  the  loading  there- 
of on  board  the  said  ship  at  &•  Air/^s,  and  upon  the  Akvpfrom 
h^r  arrival  at  the  Leeijoard  Islarids.    The  defendant  under- 
to  indemnify  against  the  usual  risks,  for  a  premium  of 
-•  109.  per  cent.    The  loss  was  described  in  the  first  count  of 
declaration  in  these  words:  —  <<  That  the  said  ship,  after 
^^   her  dq>arture  from  Neois  on  her  voyage,  and  during  her 
^^   said  voyage,  sailing  and  proceeding  on  the  high  seas  by  and 
^^   diroogh  the  force  of  winds  and  tempestuous  weather,  and 
^^  by  and  through  the  mere  perils  and  dangers  of  the  seas, 
^^  ipraog  divers  leaks,    and  became  very  leaky,  crippled, 
^  bujiged,  diqointed,  split,  ajid  whoUy  lost."     In  the  second 
count  the  loss  is  allied  thus :  —  ^<  By  and  through  the  mere 
*^  perils  and  dangers  of  the  seas,  and  by  the  starting  and 
^  loosening  of  one  or  more  plank  or  planks  of  the  said  ship, 
^'  and  by  accidentally  springing  one  or  more  leak  or  leaks,  the 
^  said  ship  became  very  leaky,  crippled,  Sfc.  and  totally  un- 
'^  able  to  proceed  on,  or  perform  the  said  voyage."     There 
were  two  other  counts  in  the  declaration  upon  a  policy  on 
&ei^t  to  recover  from  the  underwriter  the  amount  of  his  in<* 
durance  upon  that  also ;  and  a  fifth  count  for  money  had  and 
>^ved  to  the  pkintiff's  use.     The  defendant  pleaded  the 
general  issue ;  and  paid  the  premiums  into  court 

This  cause  came  on  to  be  tried  before  Lord  Chief  Baron 
farker  s  and  the  defendant  den^urred  to  the  evidence  pro- 
^iKed  cm  the  part  of  the  plaintiff.  The  demurrer  follows  in 
Aesc  words : — Thereupon  the  said  John  and  nomas  MiUs  (the 
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plailitifi&)  shew  in  evidence  to  the  jury  to  prove  and  nii 
the  issue  within-mcntioncd  on  their  part,  to  wit,  th 
defendant  underwrote  the  policy  of  insurance,  and  th 
pliuDtifis  were  interested  to  the  amount  as  In  the  dech 
it  mentioned:  that  the  ship  in  question  was  a  Frenc 
flhip,  aad  known  to  be  so  to  the  defendant  at  the  t 
underwrote  the  said  policy :  that  the  timbers  of  French 
are  usually  fastened  with  iron  bolts  or  spikes,  which  art 
to  grow  rusty :  and  when  ihc  same  are  grown  rust 
timbers  of  such  ships  frequently  become  loose  at  once,  a 
ahips  are  rendered  incapable  of  bearing  the  sea,  witho 
p^veptible  symptoms  of  decay :  that  the  ship  in  questJ' 
purchased  by  the  plaintiffs  in  the  year  1757  :  that  sine 
time  she  has  been  generally  employed  by  the  plaintifl 
are  West-India  merchants,  in  that  trade ;  and  large  shid 
cotutantly  been  insured  on  her  and  her  cargoes;  t! 
February  17^)4,  being  bound  to  the  Leexard  Islands,  an 
■gftin  to  London,  she  sailed  on  her  voyage;  that  befo 
•ailed  from  London  on  ihat  voyage,  the  plaintiffs  order 
captain  to  have  every  thing  done  to  the  ship,  which  he 
think  proper  to  repair  her :  that  in  pursuance  of  such  ■ 
the  ship  was  put  into  dock  and  repaired,  where  the 
carpenter  did  all  such  repairs  to  her  as  he  was  orden 
ezpcsues  of  which  amounted  Co  about  100/.  of  which 
30^  was  for  tlie  sheathing  and  other  repairs  of  her  hul 
tibe  reiidue  in  her  upper  works :  that  nothing  more  ^ 
to  the  shi|>-carpenter,  or  the  captain,  to  be  wanting  t< 
her  fit  and  complete  for  the  said  voyage ;  but  her  iroi 
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who  was  then  employed  by  the  said  George  Htn/leyj  and  other 

underwriters,  as  such  surveyor;  and  as  far  as  appeared  to  the 

siid  Thomas  Whitewoodj  was  in  good  condition,  and  perfectly 

fit  to  undertake  a  voyage  to  and  from  the  Leevoard  Islands  t 

but  the  sarvqror  did  not,  neither  could  he,  examine  the  bolts 

and  spikes  for  the  reasons  aforesaid ;  but  did  survey,  as  far  as 

11  ever  practised,  in  such  cases:  that  the  said  George  Hayley 

had  often  before  underwrote  policies  on  the  said  ship  and 

her  caigoes;  and  the  witness,  who  was  the  insurance  broker^ 

odd  he  believed  Mr.  Hayley  knew  as  much  of  the  condition 

of  the  said  ship  as  the  plaintiffs  did,  and  partichilarly  on  the 

outward-bound  voyage  to  the  Leeward  Islands^  he  underwrote 

406L  on  this  ship :  that  in  such  last  outward-bound  voyage^ 

&e  ship  met  with  a  great  deal  of  bad  weather ;  was  very  leaky^ 

iod  could  not  get  into  Madeira^  where  she  was  ordered  to 

toodi;  but  was  obliged  to  bear  away  for  the  island  of  Nevis  t 

that  she  arrived  at  the  island  of  Nevis  on  the  first  of  April 

1764,  and  from  thence  went  to  the  island  of  Saint  Christopher^ 

where  she  delivered  her  outward  bound  cargo,  and  had  such 

Wftin  done  to  her,  as  were  then  thought  necessary,  and  to  all 

ippearance  put  into  a  proper  condition  for  her  voyage  home; 

but  her  bolts  and  spikes  were  not,  nor  could  be  examined 

there:  that  about  the  end  of  the  said  month  of  Aprilf' the  ship 

tailed  from  St.  Kitfs  to  News,  where  the  captain  had  been 

pioiiused  a  loading  for  her  home :  that  on  her  arrival  at  Nevisy 

the  planters,  knowing  she  had  been  leaky  in  her  outward* 

faoQnd  voyage,  were  not  willing  to  put  sugars  on  board  her ; 

and  th^  in  order  to  satisfy  the  planters  there^  that  she  was  in 

•proper  condition  to  carry  a  cargo  of  sugars  to  London^  they 

proposed  to  the  captain,  as  a  measure  which  would  be  fully 

satttfiictory  to  them,  that  he  should  submit  the  ship  to  be  sur« 

^qfed  by  all  the  captains  then  in  the  harbour,  being  six  in 

ittuaber ;  and  told  him,  that  if  they  should  report  her  to  be 

fit  fi>r  a  voyage  to  London^  they  would  then  load  her  with 

lOpra :  that  the  captain  did  submit  to  such  survey,  though  it 

vioiitd  have  been  for  the  interest  of  the  said  captains  to  report 

the  ship  unfit  for  the  voyage ;  as  by  that  means  they  would 

hB?ekad  an  opportunity  of  gaining  more  freight  and  sooner: 

%t  on  the  8th  day  of  May  1 764,  the  said  captains  after  having 

tavfoyed  her  carefully,  but  without  examining  her  bolts  and 

^esi  which  could  not  be  done  there^  signed  the  following 

VOL.  I.  z  report : 


as 

I 


I 
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rvport:  "  Mwi,  Maij  Sth,  176^-  At  ihe  request  of  captain 
"  GroTge  Finch,  of  the  »Iiip  Mills  Frigate,  we  the  subscribers 
"  did  nipair  on  boxrd  ihe  said  fhip,  and  at^er  due  examin&tioii, 
"  it  did  •ppeur  to  ub,  ihal  the  oc(a;-ion  of  the  ship's  making 
"  more  wrater  than  wBiial  on  her  voyage  from  London  to  this 
*'  place,  was  occasioned  by  some  neglect  in  caulking  the  said 
"  ship,  K'hich  may  very  easily  be  made  tight,  the  said  ship 
"  otherwise  appearing  to  iis  to  be  strong  and  sound ;  and  when 
•*  caullced,  we  are  of  opinion,  will  be  fully  sufficient  to  cany 
"  UKtSfpof  iM^nlo  London.  John  Shepherd,  SfC."  Thataflci^ 
wards  the  ship  was  caulked  according  to  the  said  report,  and 
that  ihcronpoD  the  planters  sent  their  sugars  on  board,  and  the 
ship  wm*  «oon  loaded  with  about  three  hundred  and  seventy 
hogshead*  of  sugar :  Ihnt  during  the  time  of  her  lending,  and 
until  and  at  the  time  of  her  sailing,  which  was  about  two 
tiKintlis  the  ship  continued  tight,  appeared  lo  be  in  good  con- 
dition, and  made  no  more  water  than  the  best  ships  usually  do, 
and  are  expected  to  do:  that  the  ship  sailed  from  Nevii  on 
tlu)  ^6tli  day  oi  July  1 764,  about  eight  o'clock  in  the  evenrng, 
and  the  next  day,  about  four  o'clock  in  the  allemoon,  wiA' 
ont  any  bod  weather  or  extraordinary  swell  of  the  sea,  dtt  "b 
tprang  a  leak,  and  the  captain  was  obliged  to  bear  away  f*** 
St.  Ckritto/iher't,  where  lie  arrived  on  tlie  28th  of  Jitly :  tha^^K 
on  his  arrival  there,  he  got  the  ship  unloaded  to  see  what  wa^Ks 
tlie  mattrr  with  her,  when  it  njipcare*]  that  she  had  started  ^^B 
phiuk;  that  he  thereupon  applied  to  the  judge  of  the  Court  i^  f 
Vice-admiralty  for  a  warrant  to  survey  the  ship ;  and  a  wai 
rant  was  gruited  to  four  captains,  and  two  ship-carpenten,  <^7 
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to  the  other:  that  it  was  owing  to  the  said  bolts  and  spikes 
iMiiig  grown  rusty  and  decayed^  as  then  appeared  to  the  cap- 
tain and  surveyors,  that  such  plank  started :  that  he  believed 
the  rarveyors^  who  condemned  her,  thctught  the  same ;  where* 
bre,  and  supposing  the  other  bolts  and  spikes  in  the  ship  were 
also  grown  rusty  and  decayed,  though  that  could  not  be  known 
for  certain,  without  ripping  off  her  planks,  and  making  a  more 
strict  examination,  the  surveyors  made  their  said  report  of 
coodemnation :  that  the  said  plank  was  not  taken  o£^  nor 
could  it  be,  without  sinking  the  ship,  which  has  not  yet  been 
broken  up,  but  continues  at  Si.  Christopher^s  as  a  hulk :  that 
on  the  aforesaid  account,  it  was  then  concluded,  and  is  now 
bdieved  by  the  captain,  that  the  said  ship  ixms  not  ft  for  the 
pumred  wyage  home,  at  the  time  she  so  sailed  from  Nevis  for 
London^  though^  to  ail  outward  appearance^  she  isas  a  very 
g&od  skip,  and  as  he  then  believed,  proper  for  the  voyage  ;  and 
sach  a  ship  as  he^  from  her  outvxird  appearance,  should  have 
had  no  objection  to  sail  in  again ;  but  had  he  known  the  de- 
cayed condition  of  her  said  bolts  and  spikes  before  he  set  sail 
CO  his  homeward-bound  voyage,  he  would  not  have  ventured 
Us  life  in  her :  that  there  is  no  dock,  nor  scarce  any  materials 
fiir  repairing  ships  at  St.  Christophers,  nor  could  she  sail  to 
any  other  place  to  be  repaired ;  and  that  if  this  misfortone 
had  happened  in  North  America,  or  England^  where  there  are 
proper  docks  and  materials,  she  might  have  been  repaired  for 
donee  or  four  hundred  pounds :  that  while  the  said  ship  was 
fint  at  St.  Christopher's,  before  she  had  taken  in  her  cargo, 
namely,  on  the  23d  of  April  1764,  the  captain  wrote  the 
ibUowing  letter  to  the  plaintiffs : 

«  Gentlemen,  St.  Christophet's,  April  2'^.  1764. 

^  I  take  the  first  opportunity  of  acquainting  you,  that  I 
^  arrived  at  Nevis,  after  a  most  dismal  passage,  on  the  first 
^  instant.  On  the  sixth  of  March,  at  day-br^Edc,  I  made  the 
^  idandfl  Deserts,  distant  about  four  leagues,  ran  down  for 
<*  Madeira,  with  a  fresh  gale  at  E.S.E*  till  four  in  the  after- 
^  noon,  when  being  within  a  mile  off  the  shore,  and  judging 
^  rixmt  five  or  six  miles  off  Fenchall  Boad,  a  very  hard  and 
^  dark  squall  took  us  suddenly  with  such  violence,  that  I  was 
^  obUged  to  dear  cff  the  land  under  the  courses.    It  was  ex- 
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'  cessively  h:izy  tlic   whole  evening    after,    that    one    could 
'  hardly  see  the  ship's  length ;  so  timt  it  would  have  been  tlie 
'  greatest  imprudence  to  have  run  the  risk  of  overshooting 
'  our  port,  or  running  ashore.     The  gale  increased,  and,  in 
'  the  night)  came  round  to  the  N.  E.  and  Ike  ship  strained zo 
'  much  btf  the  pressure  of  sail  i^e  "xere  obliged  to  earn/ on  herin 
'  thai  great  sea,  that  it  laas  Tvith  the  tdmost  di^ffieidlii  i£e  could 
'  keep  her  Jree.     On  the  eighth,   at  nine  iu   the  morning, 
'  reckoning  myself  nineteen  leagues  to  leeward  of  Madeira, 
'  our  ship  so  loosened,  that  we  could  not  carry,  sail  upon  a 
'  wind ;    and  seeing  no  probability  of  tiie  wind  shifting  or 
'  abating  enough  to  give  us  a  chance  of  beating  up,   bore 
■*  away  for  Neri's,  judging  it  better  for  the  preser\'ation  of  the 
'•*  whole  than  to  run  any  hazard  in  eudearouring  for  the 
''  Canaries  in  our  weak,   leaky,  and  distressed  condition.     I 
'  have  constdted  with  Mr.  Cottle,  the  counsellor  here,  who      ^ 
^  advises  me  to  sell  the  flour  and  lime  at  public  vendue,  and     ^ 
'  to  carry  the  iron  hoops,  i^r.  back  to  England.     As  the  ship's  s^^ 
■'  complaint  has   been  chiefy  in  her  upper  Korh,  J  am  obliged^^^ 
'  to  have  her  wsto  nailed  from  the  wail  iip^cards ,-  and  hopez^^ 
'  you  will  find  that  what  repairs  are  necessary  to  be  mnri- — m  ( 
'  here,  are  conducted  with  all  the  fiugaliiy  circumstaace=:^=9 
'  will  admit  of." 


That  the  plaintiffs  received  lliis  letter  in  London  on  th  -^e 
ijtJi  day  ai  Juite  1764,  and,  a  day  or  two  afterwards,  gnyp  r — ''' 
to  Matthew  Towgood,  an  insurance  broker,  to  get  1 000/.  im — !i- 
sured  on  the  freight  home  for  the  use  of  the  owners,  and  2$<^^^l- 
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figure  3 :  but  on  the  said  Matthew  Tawgood^%  telling  him^  be 
was  a  bold  man  to  write  three  hundred  pounds  after  reading 
the  said  letter,  the  said  George  Hayley  struck  out  the  figure  3, 
and  converted  it  into  a  2,  and  accordingly  underwrote  the 
said  policy  for  the  sum  of  two  hundred  pounds  on  the  said 
ship :  that  the  said  Matthew  Towgood  shewed  the  said  letter 
to  the  said  defendant  Roebuck^  and  all  the  other  underwriters 
on  the  said  policy,  before  they  underwrote  the  same;  and  the 
said  defendant  says,  that  the  evidence  aforesaid,  in  manner 
and  form  aforesaid,  shewn  by  the  plaintiffs  to  the  jury,  is  not 
sufficient  in  law  to  maintain  the  issue  within  joined  on  the 
part  of  the  said  plaintifiu;  and  that  he,  the  defendant,  to  the 
evidence  aforesaid,  hath  no  necessity,  nor  by  the  law  of  the 
land  is  obliged  to  answer.  Wherefore  he  prays  judgment, 
and  that  the  jury  may  be  discharged  frqm  giving  apy  verdict 
apon  the  issue. 

The  plaintifis  join  in  demurrer. 

This  demurrer  was  argued  in  the  Court  of  Exchequer,  and 
judgment  was  there  given  in  favour  of  the  assured :  and  of 
what  fell  from  the  Judges  on  that  occasion,  I  have  been  only 
able  to  procure  this  account,  *'  that  judgment  was  given  for 
**  the  plaintiffi,  not  upon  the  points  argued  (namely,  that  it  was 
*<  essential  that  the  ship  should  be  sea- worthy),  the  Court  being 
^  as  to  those  of  opinion  with  the  underwriters ;  but  because 
^  the  evidence  did  not,  as  the  Court  thought,  precisely  prove 
^  that  the  ship  was  not  sea-worthy,  at  the  time  of  the  insu- 
^  ranee  taking  place  on  the  ist  of  April  1764,  on  her  arrival  ^ 
^  at  Nevisj  but  only  that  she  was  so  at  the  time  of  her  sail- 
<<  ing  on  the  26th  of  JidyJ*     But  the  Court  unequivocally 
declared,  that  a  ship,  that  is  not  at  the  commencement  of  the 
insurance  in  fit  condition  to  perform  her  voyage^  is  not  a  fit 
subject  of  insurance.  Upon  this  judgment  a  writ  of  error  was 
brought  in  the  Exchequer-chamber,  which  was  argued  before 
Lord  Man^ld  and  Lord  Chief  Justice  fVilmot,  who  were  to 
report  their  opinions  thereon  to  the  Lord  Chancellor ;  and 
the  judgment  of  the  Court  below  was  ultimately  affirmed. 
Whether  the  judgiiient  was  so  affirmed  upon  the  specific 
ground  taken  in  the  Court  of  Exchequer,  or  upon  some  diffi- 
culty arising  out  of  the  form  of  proceeding  (being  upon  a 
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demurrer  to  evidence  (a),)  docs  not  now  nppeai- :  but  whether 
upon  the  one  ground,  or  ihe  other,  i)icre  is  no  doubt,  though 
judgment  was  given  for  the  pl.-iiiitiftli,  thntthcprinciples  of  insu- 
rance law  upon  the  subject  of  sea- wort hiiifss,  niid  the  doctrine 
of  implied  warranties  or  conditions,  have  always  been  con- 
sidered as  unalterably  fixed  and  ascertained  bince  that  period, 
although  that  doctrine  was  not  then  tor  the  first  time  stated 
in  our  English  courts,  anti  was  certainly  long  bclbrc  known 
in  the  law  of  insuronce  in  otlier  parts  of  r.inope.       It  is  un- 
fortunate that  from  the  circumstance  of  there  beiitg  no  printed 
report  of  this  case,  ami  from   tlie  practice  of  the  two  Chief     ~ 
Justices  reporting  their  opinion  in  private,    the  grounds  of    ~^ 
that  opinion  cannot  now  bo  obtained:    hut  it  cannot  be  dis-     — 
putcd  from  the  opinions  of  Lord  Maiiffidd  and  other  judges  j — 3 
both  before  that  time  and  since,  that  the  principles  laid  dnrn  ^    1 
in  the  beginning  of  this  chapter  are  clearly  established  as  tlif^=g 
law  of  England. — That  these  principles  were  so  established  i^       n 
manifest  from  the  following  decisions : 


The  plaintiff  had  purchased  a  ship,  and  after  having  hec^  -=r 
surveyed  by  proper  judges,  he  sent  her  into  the  dock,  anc^^ad 
there  bad  her  fully  repaired,  and  the  ship-builder  was  read-^    y 
Jnii.i76j.  to  swear,  that  he  effectually  repaired  hci-,  as  he  thought,  hav     ^- 
ing  done  all  that  was  required  to  make  her  a  good  ship;  sli  ^^e 

(1)  See  the  case  of  Cociiedgc  v.  Famhaw,  Duugl.  119.  and  the  case  ^^aaif 
CibiOH  aodJo/iaion  v.  ffunter,in  error,  in  the  House  of  Lords,  i.U.BLl-  --^- 
tS;,  whttc  it  oppears  to  )ie  decided  by  all  the  Judges,  ihat  in  a  case  of  c^^Bu- 
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then  was  taken  into  the  government-service  on  which  occasion 
ahe  was  as  usual  surveyed  by  the  persons  employed  for  the 
pozpose.  She  sailed  out  of  the  Thames^  and  arrived  at  P&rts^ 
moulAj  but  being  very  leaky  with  bad  weather,  the  Admiral 
ordered  her  to  go  in  and  undergo  a  survey  there.  This  was  done^ 
■nd  it  was  found  on  opening  her,  that  some  timbers  near  her 
keel  were  very  bod,  insomuch  that  she  was  condemned  as  in«- 
sufficient  to  proceed* 

The  plainti£&  having  insured  her,  applied  to  the  under- 
writers for  the  loss ;  the  defendant  was  one;  and  the  plaintiff 
inaisted  he  had  and  could  prove  that  he  had  done  every  thing 
in  his  power  to  send  her  out  sufficient  and  good,  and  that  thk 
defisct  was  a  latent  cause  not  known  to  him  or  discovered  when 
ihe  was  surveyed  or  in  the  dock  repairing. 

Liord  Mansfield  said,  that  it  appeared  that  the  ship  had  died 
s  natural  death,  and  received  her  death-blow  before  the  insur- 
ance commenced ;  and  however  innocent  the  plaintiff  was, 
and  however  cautiously  he  had  acted,  the  underwriter  was 
equally  innocent;  and  the  implied  warranty  must  and  ought 
to  have  its  effect,  and  the  plaintiff  must  make  the  best  of  a  bad 
bargain :  he  had  the  ship  (defective  as  she  was)  not  injured 
^pom  any  sea  loss  after  the  insurance  was  made.  The  plaintiff 
was  nonsuited. 

So  also  in  another  case  where  an  action  was  brought  by  an  Oliver  ?• 
innocent  shipper  of  goods  (no  part-owner  of  the  ship)  against  9°^'*^' 
the  underwriter,  and  the  policy  was  effected  on  goods  in  the  Guildhall 
dimf  and  Lcetitia  at  and  Jivm  Montserat  to  London*    It  ap-  J^^cT™' 
peared  that  the  ship  sailed  the  26th  oijtdy,  and  the  next  day 
without  any  bad  weather  she  was  very  leaky  and  obliged  to 
ran  fi»r  St*  Thomais  one  of  the  Virgin  islands,  where  ^e  was 
unloaded,  and  the  goods,  being  much  daihaged,  were  sold. 
It  could  not  but  be  allowed  on  all  sides,  that  the  ship  was  not 
searworthy  to  undertake  the  insured  voyage ;  and  it  was  agreed 
and  admitted  by  defendant  that  the  shipper  of  the  goods  was 
a  stranger  to  it  when  the  goods  were  shipped.    The  plaintiff 
was  nonsuited,    Lord   Mansfield  saying,   that  the  implied 
warranty  could  not  be  dispensed  with  in  any  case ;  that  it 
was  a  point  of  law,  and  if  the  plaintiff's  counsel  thought 
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there  W&s  any  ground  to  go  upon  he  would  save  the  pmit: 
but  the  plaintiff's  counsel  declined  this,  being  satisfied  the 
question  was  clear  against  them.     The  plaintiff  was  nonsuited. 


/Bnr. 


That  these  principles,  subsequent  to  the  case  of  the  JliDlli 
Frigate^  were  deemed  to  be  unshaken,  is  manifest  from  tfaisi 
that  within  two  years  after  the  case  of  the  Mills  Frigate  was 
decided  (judgment  having  been  given  in  that  cause  in  Jammry 
1769)  Lord  Man^ld^  in  the  case  of  the  Earl  <^  March  v. 
Pigotj  which  came  before  the  Court  of  King^s  Bench  in  the 
year  177I9  the  case  of  the  MiU$  Frigate  having  been  men* 
tioned  at  the  bar,  said,  —  **  The  insured  ought  to  knov 
<<  whether  his  ship  was  sea-worthy  or  not  when  she  set  out 
<'  upon  the  voyage  insured;  but  how  riiould  he  knowtk 
^^  condition  she  might  be  in,  after  she  had  been  out  a  twellr^ 
♦«  month?"  (a) 

Aod 
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(a)  In  a  late  case,  ^here  an  assurance  was  on  the  ship  Hcmy^  **  ^  ai 
"  from  Liverpool  to  the  coast  of  J^lca^^  &c.  it  appeared  that  at  the  tine 
the  policy  was  made,  the  ship  was  not  in  a  condition  to  go  to  sea,  but  iv 
in  &ct  at  the  time  undei*going  very  material  repairs;  and  it  was  contended 
by  the  underwriters  that  as  the  risk  described  was  at  as  well  t&fmfm^  if  the 
ship  was  not  sea-worthy,  from  whatever  cause,  when  the  policy  was  a^ 
scribed,  it  was  void ;  and  that  any  rq>airs  done  afterwards,  so  as  to  aikc 
her  completely  sea-worthy  at  the  time  of  sailing,  wo|iki  not  core  tlm 
defect 

Lord  Kenyon  was  of  opinion  that,  tmder  the  words  at  tnd  fromy  it  if 
sufficient  if  the  ship  be  sea-worthy  at  the  time  of  sailing,  for  fronr  the  mtait 
of  the  things  the  ship,  while  at  the  place,  probably  must  be  undef]g(mig 
some  repair.  The  plaintifis  had  a  verdict ;  and  no  motion  was  made  to  let 
it  aside.  And,  in  a  subsequent  case  *,  Lord  Kenyan  held  the  same  opiniot. 
And  in  a  still  later  case  f ,  when  the  case  of  Forbes  v.  WHton  was  quoted, 
Lord  EUenhorough  said,  **  I  agree  with  the  doctrine  of  that  case :  itisqaie 
sufficient  if  the  state  of  the  ship  be  commensurate  to  her  then  risk.  IIkr 
may  be  a  state  of  sea>worthiness  sufficient  while  in  harbour;  and  there  is  • 
state  of  sea-worthiness  for  the  voyage." 

It  has  again  also  %  been  sud  in  the  Common  Pleas,  that  a  ship  mndioitf 
of  repair  may  be  sufficiently  sea-worthy  for  a  harbour  and  is  proCeded 
under  the  word  at:  and  as  a  full  complement  of  men  is  not  necesoiyii 
harbour,  she  does  not  cease  to  be  sea-worthy  for  want  of  a  crew,  till  At 
sail  on  the  voyage  without  a  crew*  If  a  shipi  sufficiently  sea- worthy  fcr 
lying  in  port,  sails  without  being  rendered  sea-worthy  for  the  voyage^  the 
risk  at  had  attached,  and  there  can  be  no  return  of  premium. 

And  where  a  vessel,  engaged  in  the  southern  whale  and  seeJ  fisberf, 
frith  liberty  to  chase  and  capture  priiesy  is  msured  in  Amgml  1807,  fro<B 
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And  again  His  Lordship,  in  the  case  oi  Eden  v.  Parkinson j  DougL  731. 
dacided  in  the  year  1781,  confirmed  die  doctrine,  by  observing 
diat  ^*  by  an  implied  warranty,  every  ship  insured  must  be 
^  tight,  staunch,  and  strong :  but  it  is  sufficient  if  she  be  so 
**  at  the  time  of  her  sailing.  She  may  cease  to  be  so  in  twenty- 
^  foarhours  after  her  departure,  and  yet  the  underwriter  will 
^  oontioue  liable." 

« 

So  also  in  a  very  modem  case,  the  law  respecting  the  im-  Cltr'»s»ie  r. 
pGed  warranty  of  sea- worthiness  was  accurately  stated,  and  gT.*Rep. 
the  reason  of  it  clearly  illustrated  by  Mr.  Justice  Laff^ence.  ^9^- 
The  learned  Judge  said,  *^  I  also  doubt  whether  there  is  any 
^  analogy  between  a  case  like  the  present  and  cases  where 
^  there  is  an  implied  warranty  of  sea*worthines8.     The  latter 
^  is  implied  from  the  nature  of  a  contract  of  insurance.     The 
^  consideration  of  an  insurance  is  paid  in  order  that  the 
^  owner  of  a  ship,  *a>hich  is  capable  of  performing  her  voyage, 
^  may  be  indemnified  against  certain  contingencies ;  and  it 
^  supposes  the  possibility  of  the  underwriter's  gaining  the 
^  premium  i  but  if  the  ship  be  incapable  of  performing  her 
**  voyage^  there  is  no  possibility  of  the  underwriter's  gaining 
*  the  premium ;  and  if  the  consideration  fiiil,  the  obligation 
H  fidla.     In  the  case  of  the  Mills  Frigate  it  was  said  that  the 
"  sbip^s  being  capable  of  performing  the  voyage  was  the 
^  substratum  of  the  contract  of  insurance.     So  if  a  ship  sail 
^  without  a  sufficient  crew,  she  is  incapable  of  performing  the 
^  voyage." 

The  doctrine  thus  established  is  by  no  means  novel  in  itself 
but  is  entirely  consonant  to  the  laws  of  all  the  maritime  and 
axnunerdal  nations  in  Europe^  as  will  presently  be  demon- 


the  xst  Aii§utt  in  the  preceding  year,  although  at  the  time  of  her  insurance   i  Holt.  $9. 
Am  was  not  competent  to  pursue  all  the  purposes  of  her  voyage,  her  crew 
bdiig  reduced  by  death  and  casualties,  if  she  had  a  competent  force  to 
ponue  any  part  of  her  adventure  and  could  be  safely  navigated  home» 
tford  Ch.  Just.  Gibbs  held  her  to  be  sea^-worthy. 

But  if  the  insurance  be  on  goods,  ought  not  the  ship  to  be  sea-worthy, 
vvben  the  goods  are  banning  to  be  loaded,  at  which  time  the  risk  on  goods 
? 

The 
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The  sca-wortliiiicss  of  the  ship  being  thus  shewn  to  be  an 
implied  condition  in  this  species  of  contract,  it  follows  of 
course,  that,  in  entering  into  the  engagement,  it  is  not  neces- 
sary that  there  should  be  any  previous  represeptation  ol  the 
condition  of  the  ship ;  because,  unless  it  be  fit  for  the  per« 
formance  of  the  voyage  insured,  there  is  no  binding  contract  > 
but  any  insufficiency  of  the  vessel  in  a  former  voyage  will  not 
vacate  the  policy. 

Shoolbredr.  Thus  in  an  action  upon  a  valued  policy  of  insurance  upoo 
tingt'it  ^^  ^^'P  '^''^  SisierSf  and  a  cargo  of  wheat  and  wines,  Jrm 
Guildhall  Madeira  to  Charlestawn :  the  ship  had  SBiXeAJrom  London 
x^gj.  to  Madeira.      The  plaintiff,  who  was  owner  of  the  caigo^ 

ordered  his  broker  to  procure  an  insuranceyro/n  Madeira  fisr 
the  voyage  to  Charlestcnxmj  which  was  accordingly  done;  but 
he  did  not  communicate  to  his  broker  or  the  underwriters  tivo 
letters  which  he  had  received  from  his  c^tain  the  day  befofe 
he  effected  the  insurance^  stating,  that  the  ship  had  arrived  it 
Madeira^  but  was  very  leaky,  and  that  the  pipes  of  wine  had 
been  half  covered  with  water.  But  it  was  proved  at  the  txialy 
that  the  leak  had  been  completely  stopped  before  she  auled 
from  Madeira^  and  of  course  before  the  commencement  of  die 
li^  insured.  In  her  voyage  to  Charlestawn  she  was  taluo^ 
and  the  plaintiff  abandoned. 

Lord  Mansfield  told  the  jury,  **  that  there  should  be  a  x^ 
presentation  of  every  thing  relating  to  the  risk,  which  the  un- 
derwriter has  to  run,  except  it  be  covered  by  a  warranty.  H  i$ 
a  condition,  or  implied  warranty,  in  every  policy,  that  the  ship  is 
sea-worthy ;  and  therefore  there  need  be  no  representaticm  (tf 
that  If  she  sailed  without  being  so,  there  is  no  valid  folia^ 
Here  the  leak  was  stopped  before  she  sailed  from  Maim$^ 
and  she  sailed  in  good  condition  from  thence;  and  thare  is  no 
occasion  to  state  the  condition  of  a  ship  or  cargo  at  the  end  d 
her  former  voyage."     There  was  a  verdict  for  the  plaintiS 

Haywood  v.       ^^  upon  the  authority  of  this  case^  and  the  reason  of  ttie 

4  East,  590.  thing,  the  Court  of  King's  Bench  declared,  afler  time  takoi  to 

deliberate  upon  a  motion  for  a  new  trial,  by  Lord  EOai^ 

rough  Chief  Justice,  that  an  assured  having  impliedly  wamoled 

his  ship  to  be  sea-worthy,  and  having  concealed  no  circum- 

stance 
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rebthre  to  the  sea-worthiness,  which  he  was  reciuired 
to  disclose^  and  not  having,  at  the  time  of  effecting  the  policy, 
kiK>wu  of  any  &ct  which  rendered  her,  with  reference  to  the 
risk  insured,  otherwise  than  sea-worthy,  is  entitled  to  recover. 

Upon  this  principle  also  depends  the  decision  of  some  mo- 
dem cases;  for  if  it  be  necessary  that  the  ship  itself  should  be 
sufficient  for  the  voyage,  it  has  been  held  to  be  an  implied 
condition,  that  she  should  be  furnished  with  every  thing  ne- 


for  the  purposes  of  safe  and  careful  navigation  (a).  In  Lawv.HoI- 
SQ  action  upon  a  policy  on  ship  and  goods  from  Stettin  to  7  Term 
LofMbff,  it  appeared  that  the  captain  had  taken  a  pilot  on  ^^  '^* 
boafd  at  Orfordness  on  entering  the  river  Thames^  who  again 
quitted  her  at  Halfoxy  Reach  ;  after  which,  and  before  she 
liad  come  to  her  moorings  higher  up  the  river,  the  accident 
bappened  which  occasioned  the  loss,  and  in  consequence  of 
whidi  the  vessel  filled  with  water  before  she  had  been  moored 
twenty-four  hours.  But  the  precise  time,  at  which  the  dami^ 
was  sustained  within  those  limits,  or  by  what  particular  de- 
fault, was  not  ascertained.    Tlie  captain  ha^  also  left  the  ship 
befiire  the  time  of  the  actual  loss.     It  ftirther  appeared  that 
the  pilot  taken  in  at  Orfordness  was  not  properly  qualified  at 
the  time  according  to  the  provisions  of  the  5  Geo.  2.  c.  20. 
fcr  the  regulation  of  pilots  on  the  river  Thames^  but  it  did 
not  appear  that  this  fact  was  known  to  the  captain,  and  the 
(dot  had  since  received  his  regular  qualifications.    The  plain- 
tiff having  obtained  a  verdict,  a  motion  was  made  to  set  it 
iflde;  ttUd  after  argument, 

I/xrd  Kemfon  said,  —  <<  The  principle  on  which  this  case 
Mst  be  determined  seems  to  be  admitted  on  all  hands,  namely, 
Ad  Ike  assured  cannot  recover  ofi  a  policy  (^  assurance,  unless 
Agf  iqidp  the  ship  with  every  thing  necessary  to  her  naoif^- 
Um  during  the  voyage :  the  ship  herself  must  be  sea-worthy,  she 

(m)  And,  therefore,  in  a  late  case  in  the  House  of  Lords,  Lord  Eldou  woidt  v. 
^iJadj  tiiat  under  this  implied  warranty,  it  is  not  only  necessary  that  the  Oeddes, 
Wof  die  vessel  be  tight,  &c.;  but  that  the  ship  be  furnished  with  ground  3  I>o^*  57- 
fmUmg,  sofident  to  encounter  the  ordinary  perils  of  the  sea;  and  ther»> 
mt  where  ike  best  bower-anchor,  and  the  cable  of  the  small  bower-aa* 
tWr  wait  iiund  defective,  ship  was  not  sea-worthy. 


Of  «:-4.Wf»KTHlXESS. 

hatr  a  nt^Gantf  r^rjt.  cut  c  -.(.-tCOrc  sue  pSK  mfM 
I  tfo  not  tt*^i  'JuvR  ]  fao.  tHiutfd  u.  uat  ram  ft 
r  or  DO!  n  Ut  jM'>jr«u.'-jv  ::•»:  ii>en  gimuij  ^a 

d  Spiki*.  '^'MdlLtf}   '..W-irC-'.ff  ID  VI»f-  »Cfr  of  SK 

io.  Tim  ca*  n.*;  Vt  Q:.iji[.-*«J  «!  •niiimt:  1 
It  luvAit  Ik  cxi-jleiided.  hmkiot  "n 
t  i  wBI  BCM  Kt'r  thai  L^  -Jtt  C3i^.-&ix  time  taket.  ■  •■ 
t^  Aniy  -jctMiSra.  iiiic  triims  xbe  OM 
Kcffii  to  be  M^  b«t  «b'.>  m  Isct  bad  dot  £  giaffiBM 
Mftda  ffnwM  bs:«tr  ducltar^  bic  dtnr.  and  ^r  ^ni 

Bat  ia  dm  cace.  the  ca^nMin  did  iiui  [>cHbn[i  hw  aim 
hadoopilol  on  bcMud  ut  ;U  time  «t>pa  liic  aooda 
pmmij  and  it  »  (rm-  of  the  lU'm^r  ..nyiie^  its  .titt^wiy 
Uad  dnt  then  »lull  be  Mine  pt  r«oD  ca  Unard  -^e  A^ 
nnlijr  tpi^fied  to  itarijfjiu-  iter.  If  thf  oodt- rsTnen )i 
r  infcrcntd    t}iat    ihtrc   noLki   be  do  fidai « 


dwill|;lhe  4>tp'«  Millnf!  ujj  the  rirer  Txi^ina, 
vunld  uM  bare  au'lertakf  n  thf  n^k.  (Ihi  the 
forVf  tlt»t  there  ww  n^  /^'^Z  on  biiard  wbcs 
bafipeoad,  I   am  uf  uftinion   that  iticre  muil   b 


Mr.  Josticf  Groii/:  —  "  TJit  qucsijon  h  dol.  ' 
iwnircci  can  rix^ivcr  in  a  cusi'  wht-re  (here  vas  a  ^t* 
Ixiard,  tliutigli  luit  jiropcrl}'  <tuallfied;  but,  nhelha- oaait^ 
dt^feiidaiit  be  liabli- Tor  a  Ivsh,  which  happened  to  (he  *a^ 
wheii  tbcrc  wst  no  pilot  of  any  kind  on  board?    1 1 
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nut^  in  the  policy  being  that  the  vessel  should  not  go  higher 
vp  tibe  Mtditerranean  than  Tarragona, 

The  same  principle  of  an  implied  warranty  that  every  Famwr?. 
ship  insured  shall  be  duly  navigated  was  the  rule  of  de-  i^^i^p, 
dsMm  in  -another  case^  and  was  taken  to  be  so  well  estab-  i86. 
liahed  both  at  the  bar  and  on  the  bench,  that  that  point  was 
never  mooted;   and  the  only  question  made  upon  the  oo- 
casiofi  was,  Whether  the  condition  had  not  been  per&rmed  ? 
it  was  an  action  on  a  poUcy  of  insurance  on  the  Cadiz  Dis^ 
pttiekf  on  a  voyage  from  London  to  the  coast  of  Africa  / 
and  the  principal  question  was,  Whether  the  ship  had  been 
na:vigated  in  the  manner  prescribed  by  the  statute  of  3 1  Geo.  3. 
c.  54*  a.  7*  (a)  ?  iot  if  not,  it  was  agreed  that  the  insurance  was 
void*    The  statute  requires  that  no  person  shall  take  the 
command  <^  an  A/rican  ship  until  he  shall  have  made  oath, 
snd  produced  to  the  officer   of  the  customs  a  certificate 
tUegied  hf  ike  reactive  cnmer  or  aomers  that  he  has  already 
lerved  in  that  capacity  during  one  voyage,  or  as  chief  mate 
lod  surgeon  during  two  voyages,  S^c.  under  certain  penalties. 
The  Court  were  of  opinion,  that  the  certificate  prodnced  in  the 
particular  case,  being  signed  by  the  then  owner,  did  not  com- 
ply with  the  requisitions  of  fhe  statute,  that  therefore  the  ship 
WIS  not  duly  navigated,  and  confirmed  the  judgment  of  non- 
Kit^  which  had  passed  against  the  plaintiff  at  Guildhall^  by 
Lord  Kenyo9C%  directions. 

I  have  alluded  to  the  above  decisioni  as  strongly  confirming 
ihe  principles  of  law,  which  are  tlie  subject  of  the  present 
chapter.  I  think  it  proper  to  mention  that  the  difficulty 
vhidi  occurred  in  the  last  case  from  the  manner  in  which  the 
icts  of  parliament  were  penned,  has  been  removed  by  the 
statute  39  Geo.  3.  c.  80.  s.  23.  requiring  expressly  that  the  cer- 
tificate shall  be  signed  by  the  owner  or  owners  of  the  ships  or 
in  which  the  captain  has  formerbf  served.     But  as  it 


{(a)  Ilus  was  one  of  the  statutes  passed  on  the  subject  for  regulating  the 
slave-trade;  it  has  since  been  continued  down  by  several  acts  from 
to  thne ;  and  the  reference  is  made  to  this  particular  act,  as  being  set 
itA^n  Mr. Seijeaut  jRt(}imiig/off*8  edition  of  the  Statutes:  but  the  act 
faioCed  hi  court  was  31  Geo.  3.  c.  54.  But  the  slave-trade  is  now  entirely 
f||Qli|faed  by  stat.  47  Geo,  3.  c.  36.    See  ante,  p.  34.  note  (a). 
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had  been  as  much  the  custom  in  the  ou^rts  to  receive  cer- 
tificates of  one  form  as  of  the  other,  on  account  of  the  doubl- 
ful  penning  of  the  former  acts,  the  l^slature  in  the  hit 
mentioned  statute  (s.  38.)  has  provided  that  no  policies  of-  in- 
surance made  before  the  statute  now  in  recital  shall  be  held  to 
be  void,  on  account  of  the  irregular  certificates  given  under 
the  former  statutes* 

The  present  Lord  Chief  Justice  also,  Lord  EUeftbaron^ 
has  had  occasion  to  declare  the  law  upon  this  veiy  important 
subject,  and  to  shew  tliat  the  principle  of  sea-worthiness  a- 
tended  to  the  goodness  of  the  sails  and  rigging,  as  well  as  to 
the  sufficiency  of  the  hull ;  and  for  its  importance  I  give  His 
Lordship's  opinion  at  length. 

Wedder.  It  was  an  insurance  on  goods  on  board  the  MtfutrcOj  ^at 

^-^  and  from  Janu^ia,  to  London."  at  a  p«nuum  of  ten  gdn-, 
V.  Bell,  to  return  five  pounds  per  cent,  if  the  ship  sailed  from  tbe 
N.P."i!'  ^  '  place  of  rendezvous  with  convoy  for  the  voyage  and  arrived. 
The  first  count  of  the  declaration  stated  the  loss  to  be^  by  the 
barratry  of  the  master ;  the  second,  by  the  perils  of  the  sea. 
The  ship  sailed  for  England  with  convoy  in  the  end  c£  Jufy, 
and  parted  from  the  fleet  on  the  12th  of  August^  and  wai 
never  more  heard  of,  whence  she  was  supposed  to  have 
foundered.  The  defence  rested  on  two  grounds :  first,  tlMt 
she  was  not  properly  equipped  with  sails ;  and  secondly,  tlMt 
she  had  not  a  sufficient  crew.  It  appeared  in  evidence^  that 
the  sails,  which  were  used  in  stormy  weather,  were  in  good 
condition ;  but  that  her  maintop  gallant  sails  and  studdmg 
sails,  which  are  useful  in  light  breezes,  were  extremely  rottea, 
and  ahnost  quite  unserviceable.  The  evidence  about  the  stale 
of  the  crew  was  contradictory. 

Lord  EUenborough. — *<  In  an  action  of  this  kind,  the  pkia- 
tiffs  are  bound  to  prove,  not  only  that  the  ship  was  t^^ 
staunch,  and  strong,  but  that  she  was  properly  equipped  wA 
sailsj  and  other  stores:  and  that  she  was  numtted  with  i 
sufficient  crew  to  navigate  her  on  the  voyage  insured.  Ttae 
ai-e  conditions  precedent  to  the  policy  attaching,  and  if  thcf 
were  not  complied  with,  so  that  the  peril  was    enhanDfA 

from  whatever  cause  this  might  arisen  and  though  00  firaad 

wai» 


k 
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intended  by  the  assured,  the  underwriters  have  a  right  to 
sajTf  they  are  not  liable.  The  hull  of  the  ship  in  this  case  was 
sufficient  and  sea-worthy :  but  it  appears^  that  when  she  left 
Jamaica^  her  sails  were  highly  defective.  It  is  not  enough 
that  a  ship  is  supplied  with  such  sails  as  are  essential  to  her 
safety  from  the  perils  of  the  sea,  and  which  might  enable  her, 
if  not  intercepted  from,  at  some  period  or  other,  completing 
her  voyage.  A  person  who  underwrites  a  policy  upon  her 
ha»  a  right  to  expect  that  she  will  be  so  equipped  with  sails,  that 
die  may  be  able  to  keep  up  with  the  convoy,  and  get  to  her 
port  of  destination  with  reasonable  expedition*  She  must  be 
Modered  as  secure  as  possible  from  capture  by  the  enemy,  as 
w«U  as  fit>m  the  danger  of  winds  and  waves.  But  here  the 
Minorca  appears  to  have  been  deficient  in  sails,  on  which  h^ 
ipeed  might  materially  depend:  and  if  so,  the  risk  being 
thereby  greatly  increased,  the  policy  never  attached,  and  this 
sctioo  cannot  be  supported.  His  Lordship  also  thought,  that 
upon  the  balance  of  evidence^  the  crew  was  insufficient.  The 
defimdant  obtained  a  verdict. 

In  the  ordinances  oi  Lewis  the  Fourteenth  it  is  declared,  that  OrdLofLew. 
decay,  waste,  or  loss,  which  happens  from  the  internal  defect  i^*a^ 
of  the  thing  insured,  shall  not  fall  upon  the  underwriter,      A  art.  Z2. 
oommentator  upon  these  ordinances  has  gone  into  the  reason 
and  principle  of  such  a  regulation,  and  has  shewn  the  pro- 
priety of  it.     He  sets  out  by  observing,  that  this  doctrine  is 
cf  a  date  as  ancient  as  the  period  when  the  French  treatise 
cadled  Le  Guidon  was  published,  which  was  about  the  year  C.  5.  art.  3. 
1661,  at  which  time,  as  appears  by  a  reference  to  the  book  it- 
ad^  it  was  considered  as  a  settled  principle,  diat  losses,  happen- 
ing from  causes  of  this  nature,  were  not  to  be  a  charge  upon 
the  tmderwriter.     The  same  author  has  also  shewn,  that  such 
ft  provision  is  adopted  in  favour  of  the  insurers  by  the  ordi-  a  Mag.  90. 
^mtei  cSBMerdam  and  Amsterdam.     After  stating  these  cir-  \^^\\^  gi, 
OQOtttances  he  proceeds  to  say,  that  when  a  ship  is  deemed 
itai{iable  of  finishing  her  voyage,  the  question  whether  this 
Aenft  is  a  charge  upon  the  underwriters  or  not,  depends  upon 
*>>>«tlier ;  namely,  whether  it  happened  by  the  violence  of  the 
^  or  other  fortuitous  circumstance,  or  whether  the  dis- 
ability proceeds  from  age  and   rottenness.      This  will  be 
^^^tomined  by  the  enquiry  which  was  made  before  the  de- 
parture 


i6U 
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p&rturc  of  llic  ship  in  order  to  judge,  whether  it  was  m  a 
condition  to  perform  the  voyage  or  not :  if  the  latter  was  tlie 
cow,  the  iiiHurert  ought  not  to  answer.  In  another  part  of 
I  ViL6j4.  ''>>"  work,  after  laying  down  the  same  doctrine,  he  declare*, 
thai  the  indemnity  will  be  void,  even  though  the  6hip  ha> 
been  examined  before  her  departure,  and  declared  capable  of 
performing  the  voyage ;  since  the  event  has  shewn  clesHy, 
tliat  on  account  of  latent  defects  it  was  no  longer  navigable; 
that  is,  if  it  were  jtroved  that  parts  of  the  sliip  were  so  Totteo, 
weakened,  and  destroyed,  that  she  was  nut  in  a  proper  state  to 
resist  lh«  onlinary  attncks  of  wind  and  sea,  inevitable  in  everj 
voyagv,  then  the  underwriters  are  discharged.  The  reason  is 
llmt  the  examination  of  the  ship  before  lier  departure  extendi 
only  to  the  external  parts,  because  she  is  not  unripped;  at 
If-ost  not  so  as  to  discover  the  interior  and  latent  defects,  for 
which  the  owner  or  muster  of  the  ship  continues  al<rays 
responsible,  and  that  with  the  greater  justice,  because  llity 
cannot  be  wliolly  ignorant  of  the  bad  state  of  the  ship:  bal 
supposing  them  to  be  so,  it  is  the  same  thing,  being  in£s- 
pensably  boiiud  to  provide  a  good  ship,  able  to  perform  tht 
voyage,  {a) 

j^nHMM       ''"''*  opinion  of  ihis  teamed  foreigner  is  supported  by  CnJ 
n.  66.  of  his  coiuitrymen,  Pothier  and  Emcrigon. 


Having  thus  shewn  that  the  doctrine  of  sea-worthioetsi,  u 
eibibtished  by  the  decisions  of  our  courts  of  justice,  it  coo- 
finBed  by  the  declarations  of  foreign  laws,  and  by  the  opiniltf 
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CHAPTER  XII. 

Of  Illegal  Voyages. 

proceed  now  to  the  consideration  of  another  circum* 
tance  by  which  the  contract  of  insurance  is  vacated 
ulled  ab  initio :  and  it  is  this ;  that  whenever  an  in- 
is  jnade  on  a  voyage  expressly  prohibited  by  the 
9  statute,  or  maritime  law  of  the  country,  the  policy 
effecu  The  principlci  upon  which  such  a  regulation 
ed,  is  not  peculiar  to  this  kind  of  contract;  for  it  is 
more  than  that  which  destroys  all  contracts  whatao- 
.at  men  can  never  be  presumed  to  make  an  agreement 
n  by  the  laws;  and  if  they  should  attempt  such  a  * 
.  is  invaUd,  and  will  not  receive  the  assistance  of  a 
justice  to  carry  it  into  execution. 
Qost  material  case  upon  this  point  is  that  of  Johnson 
onj  which  came  on  to  be  argued  in  the  year  1 779,  and 
the  solemn  opinion  of  the  Court  of  King's  Bench* 
{  an  action  on  a  policy  of  insurance  on  good%  on  johnsoDv. 
le  ship  Vtims^  "  lost  or  not  lost,  at  and  from  London  5^""°"' 
York^  warranted  to  depart  with  convoy  froni  the 
for  the  voyage/'  The  cause  was  tried  before  Lord 
d  at  Guildhall,  and  a  verdict  was  found  for  the  plain- 
le  defendant  obtained  a  rule  to  shew  cause  why  there 
lot  be  a  new  triaL  The  facts,  upon  His  Lordship's 
ppeared  to  be  these: — The  ship  was  cleared  for  Halifax 
J  York.  She  had  provisions  on  board,  which  she  had 
i  to  carry  to  New  York,  under  a  proviso  in  the  pro- 
act  of  16  G.  3.  c.  5.  But  one  half  of  the  cargo,  in^ 
he  goods,  which  were  the  subject  of  this  insurance,  was 
$ed,  and  was  not  calculated  for  the  Halifax  market^ 
^em  York.  There  had  been  a  proclamation  by  Sir 
Honve  to  allow  the  entry  of  unlicensed  goods  at  Nem 
and  though  there  were  bonds  usually  given  at  the 
House  here,  by  which  the  captain  engaged  to  carry 
:.  A  A  the 


a5l  OF  ILLEGAL  VOYAGES.     [Chap.  XII. 

tlie  gotxla  to  Halifax,  iliosc  bonds  were  aftei-wards  cancelled, 
on  pioduciiig  a  certificate  from  iin  oflicer  appointed  for  that 
purpose  at  AWi  York,  declaring,  iliiit  they  were  landed  there. 
The  command^-iJi-chief  had  no  authority  tindei-  the  act  of  par- 
liameiU  to  issue  suck  proclamation,  or  to  ptimit  the  exportation 
of  unlicensed  goods.     The  I'enus  wa^  taken  in  her  passage  to 

i6G.j.c.i.  ^gm  York  by  an  American  privateer.  The  firstsection  of  the 
statute  prohibits  all  commerce  with  the  province  of  A't-K'  Yori, 
(amongst  others,]  and  confiscates  all  ships  and  their  cargoes, 
which  shall  be  found  trading,  or  going  to,  or  coming  froni 
trading  with  them.  In  section  the  second,  there  is  a  proviso, 
excepting  ships  laden  with  provisions  for  the  use  of  His 
Majesty's  gaiTisons  or  fleets,  or  for  the  inhabitanta  of  an) 
town  possessed  by  Hie  Majesty's  troops,  provided  the  master 
shall  produce  a  licence  specifying  the  voyage,  4^.  and  the 
quantity  and  species  of  provisions;  but  by  the  name  proviso,  ii 
is  declared,  that  goods  not  licensed,  found  on  board  sncli 
ahip,  shall  be  forfeited.  Afler  argument,  upon  the  motion 
for  a  new  trial, 

Lord  Mansfield  said  —  "  The  whole  of  the  plaintiff's  wsf 
goes  on  an  established  practice,  directly  against  an  act  of  par- 
liament.    If  the  defendant  did  not  know  that  the  goods  were 

^"  !""•  unlicensed,  the  objection  is  fair  as  between  the  parties.  If  Iw 
did,  he  would  not  deserve  to  be  llivoured.  But,  however  thai 
may  be,  it  was  illegal  to  send  the  goods  to  NI-ec  York,  anil, 
in  pari  delicto,  potior-  est  conditio  def-iidctitis.  It  is  impossi- 
ble to  bring  this  within  tlie  cases  cited  (a),  became  here  there 
was  a  direct  contravention  of  the  law  of  the  land."     Tlenjle 


)UAP.  XIL]     OF  ILLEGAL  VOYAGES.  355 

lindple  which  destroys  all  insurances  made  on  ships  pro- 
eeding  on  illegal  voyages,  never  was  contested  at  the  bar  in 
le  argument  of  the  above  cause ;  but  only  the  application  of 
;  to  the  particular  case,  on  account  of  various  statutes  which 
ad  been  passed  and  repealed,  and  on  account  of  a  clause  in  33  Geo.  3. 
more  modem  statute,  which  it  was  supposed  precluded  the  ^S^'^^so^ 
oderwriters  from  setting  up  this  defence.     But  no  man  at-  ^ 

aoipted  to  argue  that  that  which  is  unlawful,  and  a  public 
Tong,  could  be  the  ground  of  an  action. 
Soon  after  the  above  decision,  a  case  arose^  in  which  the  ^*lson  v- 
ights  of  the  East-India  Company,  as  far  as  they  were  affected  8TermRep« 
y  the  treaty  between  this  country  and  America^  came  to  be  ^'«*"**. 
liscussed  in  an  action  on  a  policy  of  insurance.     By  the  13  th  PuU.  430. 
rtide  of  that  treaty,  which  was  confirmed  by  stat.  37  Geo.  3.  {^^^'^ 
;97.  s.  22.  the  United  States  of  America  are  permitted  to  judgmenu 
rade  to  and  from  the  British  territories  in  Lidia.     But  it  Be'i!ch«id* 
ras  contoided,  notwithstanding  the  treaty  and  statute^  that  Exchetjuer- 

i_     •  ■  ^  *ii        1  i_   •         chamber  m 

he  msurance  in  question  was  upon  an  illegal  voyage,  being  f^ny  ^^ 
'  at  and  from  Bourdeaux  to  Madeira  and  the  East-Indies,  and  "fcuratdy 

SIVCD 

'  back  to  Americay^  whereas  the  treaty  meant  to  tolerate  no 
ther  trading  than  a  direct  one  between  America  and  the  East'^ 
'niies ;  and  also  it  was  insisted,  that  Butler  and  CoUetj  the 
tenons  for  whose  l)enefit  this  insurance  was  effected,  were 
lot  entitled  to  the  benefit  of  the  treaty,  they  being  natural- 
K>rh  subjects  of  this  coun^,  but  one  of  whom,  after  the 
atification  of  American  independence,  had  gone  with  his 
^ife  and  fiimily  to  reside  in  America^  has  ever  since  been  do- 
odled there,  and  received  as  a  citizen  of  the  States  of  Ame'" 
Uui:  and  the  other  of  whom  was  resident  and  domiciled  in 
bterica  before  the  independence  of  that  country,  and  has 
ootinued  to  be  resident  and  domiciled  there;  and  because 
)cir  agent,  the  plaintiff,  when  he  shipped  the  goods,  and 
'hen  he  caused  the  policies  to  be  effected,  was  resident  in, 
t)d  a  subject  of  Great  Britain^  and  knew  that  the  ship  was 
eitined  for  the  British  territories  in  India.  The  special 
(rdict  in  this  case^  was  three  times  argued  in  the  King's 
tench,  and  once  in  the  Exchequer-chamber;  and  the  learned 
udgei,  composing  both  those  courts,  were  unanimously  of 
pinion,  that  a  natural-born  subject  of  this  country,  though 
>e  cannot  throw  off  his  allegiance  to  the  country,  yet  he  may 
^  a  citizen  of  America  for  the  purposes  of  commerce,  and 

A  A  2  entitled 
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entitled  in  the  latter  character  to  all  the  benefits  of  the  treaty; 
and  that  the  trade  allowed  by  the  treaty  between  America 
and  the  East^Indies  need  not  be  direct :  it  may  be  carried  on 
circuitously  through  any  country  in  Europe,  including  Grtat 
Britain.      The  plaintiffs  had  judgment.     In   the  Court  of 
King's  Bench,  Lord  Kenyon  added,   that  if  in  tbe  commence- 
ment of  one  e)\iir€  voyage,  there  be  any  thing  illegal,  and  an 
insurance  be  effected  on  the  latter  part  of  the  voyage^  wliidi 
taken  by  itself  would  be  legal,  such  illegal  commencement 
would  have  made  the  whole  illegal,  and  the  assured  could  not 
recover  upon  the  policy. 
^  vLafs***'      ^^^  ^^  question  again  came  before  the  Court,  where  it 
716.  was  held,  that  a  natural-born  subject  of  this  country,  domi- 

ciled in  2L  foreign  country  in  amity  with  this,  mi^  lawfiiDj 
exercise  the  privileges  of  a  subject,  where  he  is  domiciled,  to 
trade  with  another  country,  in  hostility  with  this. 
^^^  "'  So  also  in  pursuance  of  the  principle  just  adverted  to,  u 

8  Term  Rep.  falling  from  Lord  Ke^vyon,  the  Court  of  Kiiig^s  Bench,  in  a 
1^^  much-contested  case,  which  must  be  again  hereafter  qooled 

c  18.  for  another  point,  held,  that  if  a  ship  was  insured  at  and 

from  Canton  to  Hamburgh,  and  during  her  stay  at  Omkm 
was  engaged  in  an  illegal  traffic,  the  assured  could  not  r^ 
cover  for  a  loss  of  the  ship  in  the  course  of  the  Toyagefim 
Canton  to  Flambtitgh. 
This  point         But  tj,e  Court  resisted  the  attempt  to  carry  the  prindde 

was  so  held  ,  ,  »  •  r  » 

in  Seweii  v.  any  tartlicr ;  for  in  the  same  case,  it  was  contended  at  die 
Royal  Ex-    y^       ^y^^^  ^  ^j^^  gj^jp  jj^j  hecu  Goucemed  in  the  outwd' 

change  Ass.  '  ^  *■    ^ 

Co.  4Taunt.  bound  voyage   in  an  illegal  traffic,  which  subjected  ber  to 
^  '  seizure,  the  insurance  made  on  the  homeward  voyage  eooM 

not  be  supported  :  and  also  that  goods,  which  bad  been  pv^ 
chased  with  the  proceeds  of  a  former  illegal  cargo,  could  ^ 
be  the  subject  of  insurance.  But  both  these  points  were  oftf^ 
ruled  by  the  unanimous  judgment  of  the  court,  after  aad 
argument  and  great  deliberation. 

From  these  cases  much  information  is  to  be  collected;  fe 
I  St,  the  principle  advanced  at  the  beginnmg  of  the  chififfk 
established,  that  is,  that  an  insurance  of  a  voyage,  wYoA*^ 
prohibited  by  statute,  is  void.  They  also  senre  to  retW* 
distinction,  which  occurs  in  a  very  respectable  writer,  ft 
Roccusde  learned  Roccus  observes,  that  if  such  an  insurance,  aslW* 
n.  III.        which  we  have  been  £ipeaking,  should  be  made^  iff'^^ 
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isseaaratoref  the  insurer  is  discharged :  from  whence  we  ar^e 
;o  infer,  that  in  his  opinion,  if  the  insurer  was  acquainted  with 
he  nature  of  the  voyage,  he  would  continue  liable.     But  the 
loctnne  of  the  Courts  overturns  such  a  distinction,  because 
he  vary  contract  is  a  nuUit}',  and  a  court  of  justice  can  never 
end  its  authority  to  substantiate  a  claim,  founded  upon  a  con- 
ract  which  is  absolutely  repugnant  to  the  known  and  csta-> 
>lished  laws  of  the  land.    Of  this  opinion  is  Bynkershoek,  who  Bynk.' 
ays,  that  even  if  it  be  told  to  the  underwriter,  that  the  voyage  Pub".  i!'' 
8  illicit,  he  shall  not  be  bound ;  because  the  contract  is  null  ^'  2^*  *"^ 
ind  void,  and  where  that  is  the  case,  the  compliance  with  the 
erms  of  it  depends  upon  the  will  of  the  contracting  parties 
oerely.     But  that  which  depends  merely  upon  will  is  not  a 
iroper  subject  for  a  suit  at  law. 

By  the  statute  of  9  Ann.  ch.  2 1.  all  vessels  navigating  with-  'i^oulmin  ▼. 
a  the  limits  of  the  exclusive  trade  of  the  Soutk'Sea  Company,   i  Taunt. ' 
vere  required  to  have  a  licence  from  the  South'Sea  Company.  ?*7« 
^t  now  the  42  Geo.  3.  c.  77.  has  repealed  the  necessity  of  a  jansen,' 
icence  from  either  the  EastLidia  or  South-Sea  Company  for  ^^*q|2°v 
ihips  passing  through  the  Straits  of  Magellan^  or  round  Cape  Dunk>i>,Hii. 
ffem,  and  trading  in  the  Pacific  Ocean  from  Cape  Hom^  to  ^^^p]^* 
180  d^ees  west  longitude  from  London ;  whether  they  com* 
lune  fishing  with  trading  or  not.     This  point  is  now  further 
cleared  by  55  Geo.  3.  c.  57.  and  141.      See  Conaie  v.  Barber^ 
aM.  and  S.  16.  where  these  acts  of  parliament  do  not  appear 
to  have  been  adverted  to. 

If  a  shipi,  though  neutral,  be  insured  on  a  voyage  prohibited 
iy  an  embargo,  laid  on  in  time  of  war,  by  the  prince  of  the 
country,  in  whose  ports  the  ship  happens  to  be,  such  an  in- 
^iifance  abb  is  void.  This  depends  upon  the  power  of  an  i  Black. 
^bargo,  the  right  of  laying  on  which  by  the  sovereign  of  vidi  *^^ 
^^U«  country  in  time  of  war  is  undoubted ;  altliough  in  time  ^^> 
^  peace  it  may  be  a  different  question.  The  right  being 
'Emitted,  it  follows  of  course,  that  any  act  done  in  contra- 
'^Ution  of  a  proclamation  of  this  nature,  is  illegal  and  crimi- 
^ ;  because  it  is  equally  binding  as  an  act  of  parliament,  and 
^  Contract  founded  on  such  illicit  proceedings  is  consequently 
^oid. 

This  was  determined  in  a  modem  case,   upon  a  special  Delmadav. 
▼Qtdict.    It  was  an  action  on  a  policy  of  insurance  on  the  ^Rl^Mich. 
^Ua  Jiiditta^  a  Venetian  ship,    at   and  from  London  to  ^s  ^^  ni. 

A  A  3  Grenada, 


ante, 
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Grcnaila,  with  lihrrty  fo  tovck  at  Cork  and  Madeira  to  load. 
The  dt'fciidam  pleaded  the  general  issue;  and  the  cause  came 
on  to  trial  before  Mr.  Justice  Bulli-r,  when  the  jury  found  a 
Bpeclal  verdict,  the  inaterinl  facis  in  wliith  were  these :  —  Thai 
the  ship  was  a  Venetian  vessel,  and  the  plaintiff  a  subject  of 
the  state  of  Venice  .-  that  in  Oclobti-  i  782,  the  ship  sailed  011 
her  voyage  from  London  lo  Cork,  and  there  took  in  a  loadinj; 
of  provisions,  the  property  oF  French  subjects,  the  enemies  of 
the  King  of  Gieai  Britain.  That  tiie  said  ship,  having  taken 
in  at  Cork  clearances  and  biiis  of  lading  for  Madeira,  an 
island  belonging  to  the  King  of  Pmiii^al,  s.iilcd  in  Dect-nbn' 
1782,  from  Curl-  to  that  island,  at  which  =he  was  neitherio 
unload  any  part  of  her  cargo,  nor  to  receive  any  goods  on 
board,  but  where  slie  took  clearances  and  bills  of  lading  for 
the  island  of  St.  Tliomas,  belonging  to  Denmark,  whither  she 
was  not  destined :  that  on  her  voyage  from  Madeira  lo 
Gretmtla,  within  14  leagues  of  the  latter,  she  was  caplurot! 
by  an  £?ig/(jA  man  of  war  as  prize,  and  Ciirried  to  St. Lucia: 
that  when  the  ship  sailed  from  London,  and  from  thence  lill 
after  the  capture,  Grenada  war^  in  the  possession  oC the  Frendi 
king.  The  special  verdict  further  finds,  that  His  Majesty,  on 
the  18th  day  oi'  August  178c,  laid  ;in  embargo  upon  all  ship* 
and  vessels  laden  or  to  be  laden  in  the  ports  of  the  kmgdom  ol 
Ireland  with  black  cattle  and  hugs,  beef,  pork,  butter,  and 
cheese,  or  any  sort  of  provisions.  It  is  also  found,  thataiiff 
the  capture,  t^  suit  was  commenced  in  the  V ice-ad iiiirallT 
Court  at  Barbadoes,  against  the  said  ship  and  cargo,  as  belong- 
ing to  the /VracA  king,   or  to  some  of  liis  subjects;  and  ihf 
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rd  Mani/teld.  — -  *^  Is  this  voyage  not  a  breach  of  the  eiii« 

?    The  Kmg  in  time  of  war  has  an  undoubted  right  to 

1  embargo:  in  time  of  peace  it  is  another  question. 

r  power  lays  them  on.     If  the  ship  had  only  been  carry- 

mds  of  an  enemy  on  a  voyage  lawful  for  her  to  perform, 

ight  have  been  entitled  to  freight.     But  here  the  se&- 

says,  she  shall  not.     And  why?  because  she  has  done  a 

\  thing.    It  is  a  fraud ;  for  under  colour  of  a  neutral 

the  goes  to  an  enemy's  port.     She  breaks  an  embargo. 

\  the  consequence  of  that  is,  has  not  as  yet  been  settled : 

» break  an  embargo  is  undoubtedly  a  criminal  act ;  and    ^ 

!ver  a  man  makes  an  ill^al  contract,  this  Court  will  not 

lim  their  aid."    The  defendant  accordingly  had  judgment. 

oug^  an  insurance  upon  a  smuggling  voyage,  prohibited 

»  retenue  laws  of  this  country,  would  be  void  under  the 

pie  above  stated;  yet  the  rule  has  never  been  supposed 

end  to  those  cases,  where  ships  have  traded,  or  intend 

dei  contrary  to  the  revenue  laws  of  foreign  countries, 

le  no  country  takes  notice  i£  the  revenue  laws  of  an- 

:  in  such  cases,  therefore,  the  policy  is  good  and  valid; 

*a  loss  hi^pen,  the  underwriter  will  be  answerable. 

OS  in  the  case  of  Ptatiche  against  Fleicker,  which  was  Vide  ante. 

.  at  large  in  a  preceding  chapter,  one  of  the  objections  ^  ^°'  ^'^^^ 

to  the  insuraiice  was,  that  there  was  a  fraud  on  the  un- 

ilers,  the  6hip  having  been  cleared  out  for  Ostend^  al- 

^  she  was  never  designed  to  go  to  that  place.    But  Lord 

ilM  declared,  for  himself  and  his  brethren,  that  it  was 

mod  on  the  underwriters,   perhaps  on  nobody.    The 

1  for  clearing  for  Ostend^  and  signing  bills  of  lading 

m  thcQce,  did  not  fully  appear:  but  it  was  guessed  at. 

Fermiers  Generaux  have  the  management  of  the  taxes  in 

:e.     As  we  have  laid  a  large  duty  on  French  goods,  the 

A  may  have  done  the  same  on  ours,  and  it  may  be  the 

!st  of  the  fiumers  to  connive  at  the  importation  of  English 

Kxlilies,  and  take  Ostend  duties  rather  than  stop  the 

by  exacting  a  tax,  which  amounts  to  a  prohibition.    But 

y  rate^  this  was  no  fraud  in  this  country.     One  nation 

not  take  notice  of  the  revenue-laws  of  another. 

another  case,  a  short  time  afterwards,  at  GuiWiaU^  Lord 

\fidd^  in  his  charge  to  the  jury,  advanced  the  same  doc- 

which  had  been  established  by  the  whole  Court  in  the 

ding  case. 

A  A  4  It 
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j^ever  ▼.  Jt  was  an  action  on  a  policy  of  insurance,  at  and  firom  Zm- 

l.^d  sict.  ^^  ^o  Pensacola  and  Mamhae,  in  the  river  Mississippi^  widi 
Hii.  Vic.  liberty  to  touch  at  Portsmouth  and  Jamaica.  The  ship  i&« 
sured  was  employed  in  the  Ubual  trade  in  the  river  Mississippi^ 
and  traded  at  Little  Manshae^  on  the  island  of  New  OrleaiUf 
part  of  the  dominion  of  Spain.  Manshae,  the  place  men- 
tioned in  the  policy,  is  part  of  the  continent  of  North  America, 
on  that  side  of  the  river  which  France  and  Spain,  by  the  treaty 
of  Paris  in  1763,  surrendered  to  Great  Britain^  and  is  about 
37  leagues  higher  up  the  river  than  New  Orleans.  The  loss 
happened  by  a  seizure  of  the  ship  at  Little  Manshae  by  the 
Spanish  governor,  as  a  reprisal  for  trans^gressions  alleged  to 
have  been  committed  by  a  King's  ship  in  the  Lakes.  The 
counsel  for  the  defendant  contended,  that  the  policy  in  qiie»- 
tion  was  on  a  trading  voyage,  and  that  the  trade  itself  was  an 
illicit  one. 

Lord  Mansfield.  — "  The  first  question  is.  Whether  thii 
policy  covers  the  trading  on  the  Mississippi  before  the  sbip'i 
arrival  at  Manshae  P  The  trading  at  Little  Manshae  is  a  delay 
of  the  voyage,  and  an  increase  of  the  risk.  If  the  policy  do 
not  cover  this  part  of  the  trading,  then  it  is  a  deviation,  and 
there  is  an  end  of  the  contract,  at  least  so  as  to  prevent  the 
plaintiff  from  recovering.  It  is  very  clear  what  the  trade  ii. 
Every  trading  with  the  subjects  o(  Spain  is  illicit  by  the  treaty 
of  Paris.  The  navigation  is  free  to  both  countries;  and  the 
municipal  laws  of  both  countries  remain.  Though  such  trading 
be  contrary  to  the  laws  qf  Spain,  yet  no  country  pays  atUnticm 
to  the  revenue4aws  of  another.  Therefore^  if  the  dej'eniad 
had,  with  Jidl  knowledge  /hat  it  was  a  smuggling  trade  wiA 
Spain,  made  the  insurance,  then  it  might  be  a  fair  contract  b^ 
tween  the  parties.  But  the  main  question  for  consideratioo 
seems  to  be.  Whether  this  trading  at  Little  Manshae  wasin- 
ffured  by  the  policy  ?"  The  jury  found  for  the  defendant;  vA 
it  may  be  presumed  on  the  ground  of  deviation. 

It  cannot  be  improper,  because  it  is  nearly  connected  witk 

the  subject  before  us,  to  enter  upon  the  enquiry,  How  6r 

trading  with  an  enemy  in  time  of  actual  war,   is  Iqpl?  Hv 

opinion  of  foreign  writers  upon  this  point,   cannot  fail  to  it 

Guid.  c.  2.    ford  information  upon  the  question.     It  has  long  been  settled 

Ifldf'  ^'      ^  France,  that  all  trading  with  enemies  is  illegal.     His  is*    I 

a  Va).  31.     deed  is  given  as  the  reason  for  requiring  to  be  inserted  in  iht     « 

poBcy 


i 
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poliqr  of  insurance,  the  name  and  place  of  abode  of  the  in* 
tared,    the  effects  upon   which  the  insurance  is  made^  the 
name  of  the  ship,  and  the  place  of  loading  and  unloading. 
Bj  complying  with  such  a  requisition,  it  is  known  in  time  of 
War,  whether,  notwithstanding  the  prohibition  of  commerce  Bjnk.  Q. 
iriiich,  according  to  these  writers,  a  declaration  of  war  always  ^\,c*. 
imports,  the  subjects  of  the  King  continue  to  trade  with  the 
enemies  of  the  state,  or  with  their  friends  and  allies;  by  which 
means  they  would  be  able  to  convey  warlike  stores,  provisions) 
and  other  prohibited  goods  to  the  enemy.     But  every  thing  of 
this  kind   being  forbidden,  as  prejudicial  to  the  state,  would 
be  liable  to  confiscation,    and  to  be  condemned  as  prixe^ 
whether  found  in  ships  of  our  country,  or  of  friends  and 
allies.     The  prohibition  to  insure  the  property  of  an  enemy,  Ord.  of 
which  is  almost  generally  established  by  the  ordinances  of  fo-  g^^^^^ 
reign  countries,  proceeds  upon  the  principle,  that  it  is  unlaw*  »77« 
fill  to  trade  with  an  enemy :  because  if  commerce  were  allowed 
to  be  carried  on  between  the  hostile  nations,  there  could  not 
possibly  be  an  objection  to  protect  that  commerce  by  means  of 
th^  contract  of  insurance. 

The  general  law  of  England  had  not,  till  lately,  laid  down 
any  express  rule  upon  the  subject;  but  we  must  take  notice  of 
what  has  passed  in  the  courts  of  justice  upon   the  question* 
The  only  ancient  cases  to  be  found  in  the  books  upon  the  sub- 
Jed  are  two ;  the  one  is  in  ItolTs  Abridgment,  and  happened  ^  ^^^^  ^^i*- 
itM  the  13th  year  of  the  reign  oi  Edward  the  Second.     A  li* 
granted  to  certain  merchants  to  buy  and  sell  in  Scotland^ 
was  then  at  war  with  the  King  of  England^  was  declared 
be  void;  and  consequently  the  trading  held  to  be  ill^al. 
le  other  was  a  case  put  to  the  Judges,  in  the  time  of  Lord  <  '^^^^ 
lerSf  for  their  opinion   upon  the  point,    whether  sending     *^^ 

to  the  enemy,  in  time  of  war  and  iJEimine,  was  a  crime  at 
eommon  law.  The  Judges  held  it  was  a  misdemesnor.  It 
*•  to  be  observed,  however,  that  the  last  was  a  case  where 
Provisions  were  supplied,  which,  as  well  as  warlike  stores^ 
'^^^^•t  be  prohibited  from  the  nature  of  the  thing. 

l^e  first  modern  case,  in  which   trading  with  an  enemy 
le  at  all  under  consideration,  aUhou£:h  it  did  not  then  meet 
^^  «iy  decision,  was  that  of  Henkle  against  the  Royal  Ex'  z  V«t.  3x7. 
^^^>i^  Assurance  Company,  before  Lord  Hardwicke  in  the 
^^^ft^irt  of  Qiancery,  which  upon  a  former  occasion  was  cited  vide  aste, 

much 
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much  at  length.  His  Lordship  there  said,— it  might  be  gnng 
too  far  to  say  that  all  trading  with  enemies  is  unlawful :  far 
that  general  doctrine  would  go  a  great  way,  even  where  ooljr 
English  goods  are  exported,  and  none  of  the  enemy's  iin« 
ported,  which  might  be  very  beneficial.  He  was  not  satisfied 
with  the  answer  given  to  the  objection  of  an  illicit  trader  by 
citing  the  case  of  tlie  SotUh^Sea  Company ;  for  that  by  no 
means  determined  the  question.  That  was  not  a  trading  ecm- 
trary  to  the  law  of  this  country ;  but  contrary  to  the  agree- 
ment of  the  company :  which  is  different  from  a  contract  re- 
pugnant to  the  general  law  of  the  country,  whether  statute^ 
common,  or  maritime  law.  The  same  answer  might  be  grren 
to  Sir  Robert  Nightingale^^  case,  which  was  merely  a  plea  in 
the  Exchequer,  upon  the  private  right  of  the  company,  being 
""  contrary  only  to  their  statutes,  and  not  to  the  general  law  of 

the  land. 
Gist  ▼.  Ma-       From  this  opinion,  it  is  evident  that  the  question  was  by  no 
lE^'  g^^      means  settled  in  Lord  Hcardwick^s  mind :  but  in  a  subsequent 
case.  Lord  Mansfield  strongly  argues,  that  trading  with  sn 
enemy  is  not  forbidden  by  the  general  law  of  the  country;  far 
he  says,  that  several  acts  of  parliam^t  have  been  qfeadfy 
•  passed,  in  order  to  make  such  trading  illegal,  which  prom 

that  the  legislature  did  not  think  it  was  so  before.  The  di^ 
indeed,  in  the  last  of  these  cases,  appeared  to  be  nentnJ; 
and  the  Court  laid  it  down,  that  it  had  no  where  been  held 
that  an  insurance  upon  a  neutral  ship  trading  to  an  eocoij'f 
port  was  void.  But  then  Lord  Mansfield  went  upon  thedo^ 
trine  of  a  subject's  trading  with  enemies,  and  concluded  thas:«- 
By  the  maritime  law,  trading  with  an  enemy  is  cause  of  con- 
fiscation, provided  you  take  him  in  the  act ;  but  this  does  not 
extend  to  neutral  vessels. 
Potts  V.  This  question  is  now  for  ever  at  rest  in  the  law  ofEn^^ 

Rep!  548.  ^y  ^®  decision  of  the  Court  of  King's  Bench,  upon  awritcf 
error  from  the  Court  of  Common  Pleas,  in  which  it  was  hdd 
f  by  Lord  Kern/an^  Grose^  Lavcrence^  and  Le  Blanc^  Josticeii 
that  it  was  a  principle  of  the  common  law,  that  trading  witk 
an  enemy,  without  the  King's  licence,  is  iU^gal  in  Briti^ 
subjects. 

In  pronouncing  this  judgment,  the  Court  referred  genenHj 
to  the  principles  and  reasons  advanced,  and  the  long  chain  0 
authorities  quoted  by  Sir  John  NichoUy  the  King^s  advocate  ^ 

15  fci 


k 
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Ills  most  dear  and  luminous  argument  at  the  bar,  to  which 
(h  being  impossible  to  do  justice  to  it  in  an  abridgment) 
die  reader  is  referred  in  the  8th  voliune  of  the  Term  Bep. 

P-  554. 

If  a  British  subject  is  interested  in  part  of  the  cargo  on  a  Feise  ▼. 

valued  policy,  he  may  recover  to  the  extent  of  it  on  a  count  ^  ^vlunr. 
averring  the  interest  in  himself;  although  alien  enemies  may  506.  Cohen 
be  interested  in  other  parts  of  the  cargo.  5  Tiunt/ ' 

This  power  of  licensing  particular  trades  with  hostile  states  '^i* 
in  time  of  war,  is  a  part  of  the  prerogative  of  the  crown,  in- 
herent in  itself,  receding  in  that  respect  fi*om  its  own  rights 
in  time  of  war ;  and  for  the  time,  for  the  purposes,  and  to  the 
extent  in  the  licence  mentioned,  turning  the  state  of  war  into 
a  state  of  peace.  But  as  various  restrictions  were  imposed  by 
statutes  the  King  of  course  could  not,  by  virtue  of  his  prero- 
gative, dispense  with  them ;  and  therefore  it  was  pecessaiy  for 
the  Iq^lature^  during  the  long,  protracted,  and  unexampled 
mode  of  warfare  in  which  this  country  was  engaged  for  up- 
wards of  20  years,  to  pass  various  acts  of  parliament,  em- 
powering the  sovereign  to  do  that,  which  he  should  think 
advisable,  and  which  his  prerogative  alone  had  not  enabled 
him  to  effect  The  material  statutes,  (and  1  only  think  it 
necessary  to  refer  to  the  years  and  chapters,  because,  as  they 
were  only  of  a  temporary  nature,  so  I  trust  the  dreadful  situ- 
ation of  things  which  gave  rise  to  them  never  will  again  re- 
turn,) were  the  43  6.  3  c  153.  456*3.c.34.  466.3.  cm. 
476.3.  c.  27.  486.3.  €.37.  486.3.  c  126.  496.3. 
c  25.  &  60. 

By  virtue  of  the  power  granted  to  the  King  by  these  statutes 
and  his  own  royal  prerogative^  the  trade  of  this  country  was 
preserved :  for  the  sovereign  had  thus  the  power  of  giving  an 
enemy  liberty  to  export  or  import ;  he  might  place  whole  dis- 
tricts of  hostile  countries  in  a  state  of  peace,  and  might  exempt 
individuals,  either  his  own  subjects  or  those  of  other  nations, 
from  the  operations  of  war. 

Though  the  King  was  thus  empowered  to  license,  he  might 
also  qualify  his  licence,  in  which  case  the  party  seeking  to 
protect  himself  under  it  must  conform  exactly  to  its  requisi- 
tions. The  questions  which  arose  in  our  common  law-courts 
upon  the  constructions  of  these  licences,  granted  under 
statutes,  were  extremely  various :  but  as  they  turned  in  many 

cases 
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cases  upon  the  precise  wurds  used ;  as  at  one  lime  a  more 
strict  confltruction  was  put  upon  tliem  than  at  olliers ;  and 
as  most  of  those  cases  Imvc  been  discussiii  in  the  Court  of 
Admiralty  by  the  xery  learned  Judge,  Sir  li'm.  Scoll,  who 
presides  in  it,  with  a  pmluiidity  ot  learning  and  accuracy 
of  judgment  seldom  ecjuaJled,  never  surpassed,  it  is  impossible, 
without  swelling  tliis  work  to  a  most  inconvenient  length,  to 
attempt  to  follow  the  decisions,  cither  in  one  Court  or  in  the 
othws.  Nor  is  it  very  material  to  du  so,  as  neither  questions 
of  fact,  nor  the  construction  of  jinrticular  documents,  uidess 
some  general  rule  arises  out  of  tlicm,  ran  be  very  material,  and 
8S  the  main  question  in  all  of  them  was  much  discussed  when 
the  cases  of  Usparicha  v.  Kob/c,  Menetl  v,  Bouham,  ami  Flimlt 
V.  CrokaU,  (see  ante,)  were  decided.  To  those  who  have  time 
for  such  researches,  much  advantage  will  be  derived  from 
the  perusal  of  the  judj^ments  before  referred  in  Rui>inson\ 
Edwards',  and  Acton's  Reports  in  the  Admiralty  ;  and  in  our 
Courts  of  Common  Law,  in  addition  tn  the  cases  already 
detailed  and  referred  to  in  this  work,  are  those  o£ ScJiroeder  v, 
Vaux,  15  East,  52,  Blackhuriic  v.  Thomson,  15  East,  Si. 
BJicker  w.  Allnutt,  i^Eas/,2-]^.  Siff'hen  \.  ylUmttl,  i  Maide 
4-  S.  39.  Hagedoni  \.  Bell,  i  Maulc  S(  S.  450.  {a] 
Vfhtm^re'  ®°  ^**'  ^^^'^'^  '''*"  licCHCe  to  trade  was  on  the  express  con- 
isi'i  dition,  that  bond  be  given  in  such  jienaily  by  such  persons, 
'?■  *7S-  auj  j^  jypj,  manner,  as  tlic  commishioners  of  the  customs  shall 
direct,  that  the  gowls  shall  be  exporled  to  the  places  proposed, 
and  to  no  other;  and  that  a  reriiiicate  shall  be  produced 
within   six  months    from    liir  lin'/i.s/i  consul,  or  other  person 
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A  similar  decision  had  been  made  in   Vanharthals  v.  Hal^   i  East*s 
keadj    Mic.  31  Geo.  3.  on  the  stat.  of  16  Geo,  3,  c.  5;    on  ^e(^\^^^* 
which  the  case  oi  Johnston  v.  Sutton^  ante,  P^g^  353*  ^^  heen 
decided. 

The  King's  prerogative,  of  licensing  the  trading  with  an 
enemy,  under  such  restrictions  as  he  shall  be  pleased  to  direct^ 
being  thus  established,  and  it  being  also  settled  that  the  party, 
to  entitle  himself  to  the  benefit,  must  conform  to  the  stipula- 
tions of  the  licence,  still  the  courts   of  justice  will  permit 
every  thing  to  be  done,  though  not  expressed,  which  is  ne- 
cessary in  order  to  effectuate  the  intention  of  His  Majesty  in 
granting  the  licence,  ut  res  magis  valeat,  quam  pereaL     Thus  Kensingto* 
in  a  case  lately  decided  in  the  Court  of  King's  Bench,  upon  a  [„  Enor^ 
bill  of  Exceptions  tendered  to  Lord  Chief  Justice  Mansfield  at  t  ^*"'* 

R.€P  %Ti» 

Nisi  PriuSf  in  the  Court  of  C.  P.,  the  following  facts  ap- 
peared in  evidence,  and  which  are  all  that  are  material  for  the 
discussion  of  this  point.     The  plaintiffs  in  the  Court  below 
brought  their  action  against  Mr.  Kensington,  an  underwriter, 
on  a  policy  dated  Feb.  1 800,  at  and  from  the  Havannah  and 
MatanzaSi  or.  any  other  port  or  ports  in  Cuba,  to  Nassau, 
2fiew  Providence^  upon  goods,  and  also  upon   ship  or  ships 
sailing  between  two  given  periods  of  time.     The  declaration 
civerred  that  Kensington   subscribed  the  policy  for  500/.  on 
^oods  and  specie,  and  that  by  a  subsequent  memorandum,  it 
'^ras  agreed  that  the  value  of  ani/  vessel  or  vessels  that  should  cany 
Mke  goods  insured  should  be  included  in  that  insurance :  and  that 
Jtabert  Read,  for  whose  benefit  the  insurance  on  the  goods  and 
s^pecie  was  made,  was  interested  in  such  goods  and  specie,  and 
that  one  Juan  Villas,  for  whose  benefit  the  insurance  on  the 
ship  Hector  was  made,  was  interested  therein.     The  second 
<ount  of  the  declaration  averred  that  the  ship  Hector,  on 
iKNurd  which  the  goods  and  specie  were  loaded,  did  not  belong 
to  His  Majesty,  or  any  of  his  subjects. 

The  bill  of  Exceptions,  amongst  the  other  necessary  facts 
3iot  material  here,  stated  that  Inglis  and  Co.  effected  tibc  po- 
licy, and  that  a  certain  cargo  of  goods  and  specie  belonging 
to  Robert  Read  had  been  shipped  at  the  Havannah  on  his  ac- 
coonty  being  part  of  the  property  insured,  on  board  the 
HecUr^  and  that  the  policy  was  made  in  respect  of  the  said 
goods  and  specie  for  his  benefit,  and  in  respect  of  the  said 
di^  for  the  benefit  of  the  said  Juan  ViUas,  and  that  Juan 

Villas 
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Villes  aws  a  Spaniard  Irif  bhih,  then  and  still  residing  in  tht 
dominioni  of,  and  adhering  to,  the  King  of  Spain,  between  vhom 
and  tie  King  of  Great  Britain  there  existed  an  open  tear,  u 
well  III  the  time  of  ejecting  the  policy,  as  also  at  llic  time  of 
trial ;  but  that  the  action  was  commenced  in  lime  of  peace. 
The  lom  of  tlie  ship  by  perlU  of  tlie  sea  is  then  stated  be- 
tween the  Havafitiah,  a  colony  of  the  King  of  Spain,  and 
Nassau,  a  colony  of  our  King.  The  bill  of  ExceptionK 
Juithcr  atated,  as  applicable  to  this  point,  His  Majesty's  In- 
structions to  General  Daa'des^ell,  Governor  of  the  Bahama 
Islands,  {Nen  Pruvidrrnce  being  one,)  authorizing  him  to 
grant  licences  for  the  importation  into  those  islands  of  specie 
and  such  goodii  as  were  loaded  on  board  the  Hector,  in  any 
British  or  Spanish  vessel  of  a  certain  built,  (within  which  the 
ship  Hector  might  be  classed,)  from  any  Spanish  colony  in 
America,  notmitkstanding  the  then  existing  hostilities :  and  the 
commandem  of  His  Majesty's  ships,  and  also  privateers, 
were  enjoined  not  to  detain  or  molest  ant/  vessel  trading  betvieen 
tke  ports  therein  specijied,  conlbrniably  to  the  said  regulatiora, 
and  having  a  licence  Jor  that  puipase.  It  further  appeared  that 
a  licence  was  granted  by  the  governor  to  Robert  Read,  for  the 
Hector  for  the  voyage  out  and  home,  and  was  not  limited  in 
point  of  time,  and  was  to  enable  the  Hector  to  bring  the 
goods  therein  enumerated  from  the  Spanish  settlement  to  Nev: 
Providence .-  that  by  the  laws  of  Spain  vessels  coming  from  a 
Spanish  settlement,  in  time  of  war,  cannot  clear  fur  a  British 
port,  but  it  is  the  practice  to  clear  for  a  Spanish  or  neutral 
settlement :  that  the  w  iiness  (who  was  the  governor'-*  Kcrctary) 
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joodsy  but  does  not  give  to  an  alien  enemy  the  right  to  sue 
ather  in  his  own  name,  or  in  the  name  of  his  trustee,  the 
Cioiirt  took  time  to  deliberate ;  and  now 

Lord  EUenbcrough  delivered  the  unanimous  judgment  of  the  The  isc 
Court.     As  to  the  second  question,    whether  the  plaintifi^  w^ruproa 
ipon  this  record)  who  are  British  subjects,  duly  competent  to  ppu«  ^ 

■t    •  .  _^     r  1  r  i_       Evidence. 

»ae  m  their  own  persons,  can  in  a  court  oi  law  enforce  by  xhe  ihird 
niit  a  policy  for  the  benefit  of  another  person,  who  was  an  P°»"^  '^  'f- 
ilieai  enemy  when  the  policy  was  effected,  was  so  at  the  trial,  ch.  i.p.46. 
md  still  is  so;  the  negative  is  strongly  contended  for  on 
bdialf  of  the  underwriter,  on  the  authority  of  the  cases  of 
Bristam  v.   Tcmersy  6  Term  R.  35.  and  Brandon  v.  Nesbitt,  Seeihese 
ibid.  23.     But  it  will  bg  recollected  that  in  those  cases  the  "'^9. 
forty  interested^  and  on  w/tose  behalf  the  suit  was  maintained, 
tBos  an   alien  enemy^   against  whose  recovery,    through  the 
medium  of  his  British  trustee  there  existed  this  objection, 
that  the  property  to  be  covered  by  the  policy  belonged  to  an 
alien  enemy,  and  that  any  protection  afforded  to  such  pro* 
perqr»  by  means  of  a  contract  of  indemnity,  directly  and  mate- 
rially contravened  the  public  interest,  which  was  concerned 
>Q  the  precariousness  or  destruction  of  such  property.     In  the 
present  instance  no  such  public  policy  of  the  country  is  con- 
tniveaed  by  sustaining  and  giving  effect  to  such  a  trust ;  but  on 
the  c(mtrary,  this  country,  in  furtherance  of  the  same  policy, 
^challows  the  granting  of  licences  to  authorise  thetrade,  ought 
to  give  effect  to  the  ordinary  means  of  indemnity,  by  which 
that  trade  (from  the  continuance  of  which  the  public  must  be 
supposed  to  derive  a  benefit)  might  be  best  promoted  and 
secured.     And  although  the  Kin^s  licence  cannot,  in  point 
of  law,  have  the  effect  of  removing  the  personal  disability  of 
the  trader,  in  respect  of  suit,  so  as  to  enable  him  to  sue  in 
liisown  name;  it  purges  the  trust,  in  respect  to  him,  of  all 
those  injurious  quaUties  in  regard  to  the  public  interest, 
Wfaidi  constituted  the  public  ground  of  objection  to  the  trust 
tn  die  two  cases  just  referred  to,  and  which  have  been  so 
Unidi  relied  upon  on  the  part  of  the  plaintiff  in  error.     As 
therefore  there  is  in  this  case  no  legal  incompetence  to  sue 
Eti  the  parties  anally  suing,  and  no  public  interest  which 
Btaods  in  the  way  of  maintaining  this  suit,  for  the  benefit 
^  those  who  were  the  objects  of  the  licence  authorising  the 
^ude  in  question,  it  does  not  appear  to  us  that  the  right  of 
he  assured  to  recover  can  well  be  resisted  on  that  ground. 

It 
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SchroeJer  It  was  questioned,  wlittlier  it  was  necpssuryj  where  a  ship 

ijEHi'f*.  ***  licensed  tor  a  given  time,  that  the  whole  voyage  must 
be  concluded  within  that  time.  Lord  Ellcnhoroitgk  and  the 
whole  Court  of  King's  Bench  were  of  opinion,  that  it  never 
was  intended  that  if  the  .idvcnture  Hcenseti  were  bond  Jide 
prosecuted  within  any  pail  tif  the  time  mentioned,  it  should 
become  illegal  because  by  some  acciilcnt  the  voyage  was  pro- 
tracted bej'ond  that  period.  The  j.-imc  doctrine  lias  always  been 

Fieflind  V,  lield  in  the  Court  of  Common  Pli.-a^,  iiir  if  the  vovage  caiinot 
Vilker,  -^    " 

4T>unt.  be  completed  within  the  time,  by  ciicuni stances  which  the 
478. ^jnd  assured  cannot  control,  clwir  of  nil  fraud  and  laches  on  his 
Cormic,  part,  the  burden  of  proof  re=ting  on  hira,  the  voyage  is  still 
igiTn"'       pi^tected. 

oof«.  The  nest  quei^tion  which  comes  to  be  considered  is.  Whe- 

ther it  be  lawful  to  insure  the  properly  of  an  enemy,  when 
not  protected  by  a  licence  ?  Whatever  doubts  might  formerly 
obtain  in  England  either  as  to  the  legality  or  expediency  of 
such  insurances,  the  question  h  now  finally  settled  in  the 
negative  by  two  unanimous  decisions  of  the  Court  of  lung's 
Bench,  (a) 
v.Neihitt  "The  first  of  those  cases  was  an  action  on  a  policy  of  insur- 

f>  Torn  ance  on  goods  on  board  the  Grcyhnund,  an  American  ship,  at 
and  from  Ijondon  to  Bayomte  ,-  there  was  an  averment  in  the 
declaration,  that  the  policy  was  effected  for  the  benefit  and  on 
the  account  of  David  Brandon,  Isaac  anil  David  J'nlery,  ani 
others  who  were  interested  in  the  goods;  and  another  aver- 
ment lliat  the  ship  was  captured  as  prize.  The  defendant 
pleaded  that  the  persons,  in  whom  the  interest  was  averred  tc» 
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enemies,  (a)  The  replication  to  the  first  plea  stated  that  the 
persons  interested  were  indebted  to  the  present  plaintiff  in 
more  than  the  value  of  the  goods  insured.  The  replication 
to  the  second,  that  the  goods  insured  were  not  prohibited  at 
the  time  of  the  policy,  and  that  they  were  shipped  before  the 
commencement  of  the  war.  To  these  replications  there  were 
demurrers. 

Lord  Kenyon,  in  giving  the  opinion  of  the  Court,  said,  that 
they  had  considered  this  case,  and  unless  any  thing  more  could 
be  urged  at  the  bar  to  shake  the  opinion  they  had  formed,  they 
were  of  opinion,  that  judgment  must  be  given  for  the  defend- 
ant ;  on  this  ground,  that  an  action  will  not  lie  either  by  or  in 
favour  of  an  alien  enemy,  {b) 

This  case,  at  first  view,  may  appear  to  proceed  merely  upon  Bristow  v. 
the  special  plea ;  but  in  the  same  term  another  case  was  argued  T^*"» 
upon  a  special  verdict,  in  which  the  only  point  discussed  was  Rep.  35. 
the  l^ality  of  insurances  on  enemy's  property ;  and  the  prin- 
ciple of  the  decision  in  Brandon  v.  Nesbitt  was  held  so  clearly 
to  control  the  other,  that,  on  the  authority  of  that  decision, 
the  counsel  for  the  plaintiff  abandoned  the  second  argument, 
which  the  Court  had  ordered. 

The  special  verdict  stated,  that  the  plaintiff,  on  the  13th 
March  1793,  being  then  resident  in  Great  Britain,  in  pur- 
suance of  an  order  for  that  purpose,  caused  the  insurance  in 
question  to  be  made  on  account  of  Arrouet^  Massot^  &c.  and 
fh«it  the  goods  insured  were  by  the  policy  warranted  French 
P^'ciperty,  and  were  so  in  fact ;  that  the  goods,  which  consisted 
^f*    buttons,  buckles,  8fc.  of  the  manufacture  of  this  kingdom, 

C«>)  In  a  plea  of  alien  enemy,  the  defendant  must  state  that  the  plaintiff 
^^^  born  in  a  foreign  country  at  enmity  with  this  country,  and  that  he  is 
°^^^  rending  here  under  letters  of  safe-conduct  from  the  king,  Casseret  v. 
^«*,  8  Term  Rep.  i66. 

C^)  By  an  act  of  parliament,  which  passed  during  the  war,  "  for  more  34  G.  3. 
^ilectually  preserving  money  or  effects,  in  the  hands  of  His  Majesty's  c.  79.  s.17. 
Subjects,  belonging  to,  or  disposable  by,  persons  resident  in  France,  for 
^e  benefit  of  the  individual  owners  thereof,"  commissioners  were  to  be 
appointed  for  carrying  the  purposes  of  the  act  into  effect :  and  by  the  1 7th 
'^'^  of  the  statute,  the  commissioners  were  empowered  to  direct  the 
^Oney  due  on  certain  insurances  to  be  paid ;    and,  in  case  of  refusal, 
*^ons  might  be  brought  with  the  approbation  of  the  commissioners ;  and 
^^  such  actions  so  brought  under  this  authority,  aHen  enemy  is  not  plead- 
^le.    But  I  believe  no  such  commissioners  ever  were  appointed. 

VOL,  I.  J3  B  were 
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It  <ra>  qaeaionEd,  whether  it  ««•  ncc>    >nca»  ihip),  on  0« 

.,..  Uc»«<l  tor  .  g,vm  time,  that  tV     '!'•  °t  B,™„^J«,  m 

■  be  co„eluded  »itl,in  that  time,  Lo       '   -'"'■•^   '793.  '"" 

«hol.  Court  of  Kii^-.  Bench  we-        "■=  »"«'  ■^'H  "f  •*J'* 

,„  intended  ih.t  if  the  .drr        ."  ™»ncJ  ol  ,  ilh  frf>»r, 

jnted  af^ainet  the  ships,  gixxbi 

I  generiil  embargo  wa*  laid  or 


prosecutrd  williin  any  pajt 
become  iHopJ  because  b- 
tntctv<l  beyond  that  per 
held  ill  the  Court  o* 
mpleted 


but  by  another  order  of  i6tl 

.iMi-p;!?  was  declared  not  to  m 

>  the  subject!!  of  any  stal 


thcr 


.«u«d  «w.ol    ,>  ^V'-'J'  "^"^  '1'^'  tl'^y  f  gl^t  forthwith  pn 

part,  the  bi!      'T-***^"^  ™yages,  provided  llie  cargo  did  a 

mtM^Ml       '  >^-  '*'  '"'^''^''y  stores,  or  any  other  article,  tl 

«-        ji^^L  «*e«of  *"''  prohibited  by  any  law  or  order 

^\ljt  a  Mcc.     The  verdict  theti  stales  the  sailing 

^^ie  voyage  insured  on  iheaist  March  1793,  t 

^^^ilure  of  the  vessel  by  some  £'ia/t>4  sul^ccta,  ai 

JT"''""  of  thu  goods  iiisitred  as  French  property. 

,  ifKcial  verdict  was  fully  argued  at  the  bar,  and 

■i^umciit   wu^i   ordered:    but   after  the  decision 

n  V.  y^sbifl,  the  counsel  for  the  plaintiil'said,  that  1 

ibc  further  argument  of  the  case,  as  he  had  no  hop 

cociviDciii;;  tlie  Court  that  (his  case  could  be  distioguisb 

JKimi  ibc  principle  on  which  the  former  had  been  so  recoil 

(Ictc'winnl- 

Lonl  K^ti/on.  — "  It  appears  to  the  Court  in  the  san 

U^ttt  and  there  must  be  judgment  for  the  delcndanL" 

Tliis  iuipurltiut  atse  has  decided  that  tlie  insurancef 

imiperty  are  generally  unlawful:    but  as  the  lean 

of  entering  into  the  reaaoir 
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his  business  is  done  in  England  tlian  in  all  the  rest  of  Europe. 
That  not  only  the  nations,  with  whom  we  are  at  peace,  but 
those  with  whom  we  are  at  war,  transact  all  this  busi- 
in  Ldmdan ;  that  the  advantage  thence  derived  to  the 
is  obvious,  for  premiums  produce  a  great  balance  in 
or  £ivour,  and  where  there  is  no  capture,  the  trade  of  the 
nemy  pays  a  tax  to  this  country  for  its  safety.     On   this 
pxmiidy  it  has  been  also  urged  as  a  fact,  that  important  in- 
dligence  has,  by  means  of  such  insurances,  been  frequently 
ibCained  of  the  enemy's  designs ;  and  that  in  several  wars, 
iome  of  the  richest  prizes  have  fallen  ii^to  our  hands  by  infor- 
natiDn  communicated  by  those  employed  to  procure  insH- 
mioes  upon   them.     With  respect  to  the  legality  of  such 
Qontracts,  they  contend,  it  never  has  been  disputed,  that  they 
Ittd  been  effected  in  all  former  wars  witliout  interruption,  ex- 
cept when  prohibited  for  about  six  months  by  the  statute 
21  Geo*  2.  c.  4.,  and  had  not  only  been  effected,  but  recovered 
upon  in  courts  of  justice,  the  objection  of  enemy's  property 
Berer  having  been  made.     That  the  opinion  of  Lord  Hard' 
^Mey  as  delivered  in  Henkle  v.  Royal  Exchange  Assurance^  and  1  Ves.  92a 
diit  of  Lord  Mansfield^  frequently  declared  in  parliament, 
ttd  on  the  Bench,  was  strongly  in  favour  of  such  insurances. 
That  the  latter  of  these  two  illustrious  Judges,  almost  the  last 
tune  be  sat  in  court,  adhered  to  that  opinion;  for  in  the  Gist  v.  Mi- 
course  of  his  direction  to  a  jury,  delivered  so  lately  as  1786,  r"'*^'"' 
he  said,  "  It  is  for  the  benefit  of  this  country  to  permit  these  and  MS. 
^contracts  upon  two  accounts:  the  one,  because  you  hold  ,a°me*case. 
^  the  box,  and  are  sure  of  getting  the  premiums  at  least  as  a 
^  cotain  profit ;  the  other,  because  it  is  a  certain  mode  of 
^  obtaining  intelligence  of  the  enemy's  designs,  and  I  have 
^  known  instances  of  intelligence  procured  by  such  methods.' ' 
That  the  statutes,  passed  in  the  21st  Geo.  2.  and  in  the  33d  of 
the  present  reign,   to  prohibit  such   insurances,  prove,  by 
being  partial  in  their  operation,  and  limited  in  their  dura- 
90D,  that  in  the  opinion  of  the  legislature  these  contracts  were  ,.  q^q  ., 
lot  piDhibited  by  the  general  law  of  the  land.     Indeed,  trad-  ^•*7-  «'4- 
Dg  with  an  enemy  does  not  itself  seem  to  be  contrary  to  law. 
for  althougli  some  foreign  writers  condemn  it,  they  do  not 
dvert  to  the  method  of  carrying  it  on  by  the  medium  of 
eutral  nations.     Declaration  of  war  does  not  necessarily  im-         "* 
ort  a  prohibition  of  commerce;  and  wherever  it  may  be 

B  B  2  conducted 
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conducted  beneficially  to  a  bcllifrercnt  power,  it  is,  as  far  as 
respects  siicli  power,  pcrfL-clly  jiiBtiliiiblc.  Even  tlie  writers 
on  the  law  of  nations  I'nmucriitc  instimccs  of  cuniniercc  being 
carried  on  between  belligerent  powers,  by  express  stipulation, 
wlticb  is  sufficient  to  shew  thjil  all  cominwTe,  by  a  di?claration 
of  war,  is  not  of  necessity  inicnlicU'd.  That  this  has  been 
the  opinion  in  England,  tlie  jirartirc  of  the  leiii=laliire  in  all 
former  wars  strongly  provos,  I'nr  ihiy  have  passed  statutes 
adapted  to  the  exifrcnce  rjf  ihe  iiiHi>,  ciMisidciing  the  subject 
in  a  light  merely  political;  suiiic  tif  liii-m  imposing  a  general 
prohibition,  though  the  reslrainl  was  troquently  afterwards 
in  part  taken  off";  some  which  in  the  first  instance  imposed 
a  partial  restraint  only:  and  some,  which  actually  sanctioned 
a  trade  with  an  enemy,  wlilch  in  lime  of  peace  was  ill^al : 
the  two  first  classes  would  have  been  wholly  nugatory,  if  the 
doctrine,  tliat  insurances  of  thisi  nature  were  illegal,  had  ever 
prevailed.  Such  statutes  have  been  passed  in  every  war  from 
the  reign  of  Charlrslhc  Second  to  the  present  time;  which 
prove  demonstrably,  that  parliament  conceived  a  legislative 
prohibition  was  necessary  to  make  ihe  trading  illegal,  other- 
wise all  or  most  of  the  act:^  aJludcd  to  would  have  been  un- 
necessary and  superfluous. 
Byot  On  the  other  hand  it  is  coiileiidi'i!   liy  thosf  who  hold  the 

pXTii'i'*'  il'''™''ce  of  enemy's  property  to  ijc  illegal  and  impolitic,  that. 

cj  by  the  declaration  of  war,  aii  commerce  immediately  and  ne 

cessarily  becomes  prohibited  between  hostile  nations;  andifso^^ 
it  follows  that  insurances  must  also  be  forbidden ;  lor  it  cannot* 
l>e  lawful  to  do  that  indirectly,  which  is  not  permitted  to  b^= 
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aotbor  of  Le  Guidon^  a  work  of  great  repute,  published  by  Le  Guidon, 
Mons.  Clerac  about  the  middle  of  the  17th  century,  is  explicit  ^*  *  ^*  ^* 
upon  the  point ;  and  the  editor  of  the  work  observes,  thj\t  this 
opinion  is  conformable  to  the  ordinances  o{  Barcelona ^  which 
passed  so  long  ago  as  1484.     Valin^  in  his  commentary,  con-  Vaiin,  liv.  -. 
CUTS  in  declaring  the  same  law,  and  relates  that  by  the  English  ^*^*  ^*  *"•  ^* 
insuring  French  property  in  the  then  last  war,  one  part  of  the 
nation  rendered  back  to  France  what  had  been  taken  by  the 
mOieT  Jure  belli.     Bynkershoek^  to  whose  writings  mankind  are  Bynk,Q. 
inicb  indebted,  dedicates  a  whole  chapter  of  his  work  to  this  /"'•  P"'' 

lib   I    c  K 

sabgecty  and   argues  strongly  both  against  the  legality  and 
expediency  of  such  contracts.     In  the  only  two  cases,  in  which 
the  legality  of  trading  with  an  enemy  came  in  question  in 
England  (see  ante,  p.  369),  it  was  held  to  be  illegal.     Even 
die  expediency  of  such  contracts  is  greatly  to  be  doubted. 
The  English  insurers,  who  deal  at  a  cheaper  rate,  and  fulfil 
their  engagements  more  punctually  than  those  of  other  nations, 
will,  in  time  of  peace,  easily  regain  such  branches  of  that  trade, 
tt>  by  a  prohibition  during  war,  may  be  diverted  into  other 
dumnels.     With  regard  to  the  supposed  profit,   that  must 
ever  be  a  matter  of  great  uncertainty,  for  the  premiums  are 
iU)t  dear  profit.     In  cases  of  capture,  there  is  no  loss  to  the 
enemy,  and  no  gain  to  us :  in  losses  by  perils  of  the  sea,  we 
bear  the  whole  burden,  and  there  is  actual  gain  to  them,  de- 
ducting indeed  the  premium  in  both  cases.      In  a  national 
point  of  view  the  detriment  derived  to  us  from  the  support 
^rded  to  the  commercial  resources  of  our  enemies  is  beyond 
^  computation.     Our  insurers,  too,  are  by  this  traffick  ren- 
dered bad  subjects  of  the  country,  by  being  interested  against 
the  success  of  our  own  cruisers,  in  favour  of  the  enemy's 
^scsipe.     The  argument  of  procuring  intelligence  of  the  ene- 
my's plans  by  these  means  is  fallacious  in  the  highest  degree  ; 
ferit  never  can  be  supposed,  that  underwriters  would  be  the 
laeaag  of  betraying  the  ships  insured  into  the  power  of  our 
Cruisers,  by  which  they  would  be  the  greatest  sufferers;    on 
the  other  hand,  the  temptation  must  be  very  strong  to  them 
to  afford  such  intelligence  to  the  enemy  of  the  sailing  of  our 
tinned  vessels,  as  may  put  them  on  their  guard,  and  prevent 
^lem  from  falling  into  our  hands.     That  such  inteUigence  had 
l*een  given  to  the  enemy  was  asserted  as  a  fact  in  the  debates 
^  parliament  in  1 747  ^  and  the  general  law  of  the  land  will 
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not  tolerate  a  contract,  which  may  lead  the  subject  into  so 
strong  a  temptation  to  betray  his  duty.  £v«i  the  opinions 
most  favourable  to  this  species  of  contract  have  neve£  gone 
further  than  to  contend,  that  insurances  upoa  enemy's  pro- 
perty from  a  friendly  or  neutral  port,  or  from  one  hoftile 
country  to  another,  were  legal;  but  till  the  late  cases  of 
Brandon  v.  Nesbitt  and  Bridanv  v.  TatDerSj  it  never  was  at- 
tempted to  be  argued,  that  an  insurance  could  legally  be  made 
on  enemy's  property,  sailing  directly  from  this  country  to  that 
of  the  enemy.  Such  is  the  sum  of  the  argument  on  both 
sides  of  this  great  question,  which  is  probably  now  finally 
closed,  {a) 

The  Courts,  in  order  to  prevent  eifectually  all  insurances 
upon  enemy's  property  without  a  licence,  have  decided,  that  a. 
policy  on  a  foreign  ship  must  be  understood  as  virtually  con — 
taining  an  exception  of  all  captures  made  by  the  authority  oC 
our   own   government.      A  policy  containing  an  insurano^ 
against  British  capiuref  eo  nominej  would  be  illegal,  and  voi 


rier,4£«st*s  upou  the  facc  of  it,  as  being  directly  and  obviously  repugnaim'f 

R.  396. 


Gam^a  v. 
l,e  Mesu- 
rier,  4  E^st, 
407. 


to  the  interests  of  the  states  having  an  immediate  tendency 
render  ineifectual,  to  the  extent  of  the  indemnity  createcJ 
thereby,  all  offensive  operations  by  sea,  adopted  on  the  part  0/ 
His  Majesty  and  his  subjects,  for  the  purpose  of  weakening 
the  strength,  and  diminishing  the  resources  of  the  eneroj. 
And  if  so,  an  insurance  fWir^^i^  producing  that  ellect,  by  the 
application  afterwards  of  the  general  terms  of  the  insurance  to 
the  piirlicular  event,  that  is,  of  British  capture,  must,  upon 
principle,  be  equally  iil^al :  and  no  peril,  the  subject  of  in- 
surance, can  be  covered  under  the  generality  of  the  tenns, 
"  capture^  detention  of  princes^*  or  the  like,  which  could  not, 
consistently  with  law,  be  specifically  insured  against  in  direct  ^ 
and  express  terms.  The  Court  extended  the  same  priodpk 
to  a  case  where  the  insurance  was  made  on  French  propertjij 
a  British  underwriter  in  time  of  peace,  and  where  the  actioo 

(a)  But  a  Britit/i  agent  effecting  an  insurance  for  alien  fricnc^  who  cob- 
tinued  so  till  after  the  loss,  is  entitled  to  recover  against  the  underwriter,  i^ 
he  only  plead  the  general  issue;  for  such  temporary  suspension  dnriogtbe 
war  of  the  assured's  right  of  suit,  legal  at  the  time  of  the  contract,  li' 
liable  to  be  enforced  upon  the  return  of  peace,  cannot  be  takoi  adnBUf^ 
of,  under  a  plea  of  perpetual  bar,  which  the  general  issue  is,  there  bdogoo 
legal  disability  in  the  plaiutiffto  sue. — F/indi  v.  Watert,  13  East,  itz* 

10  V3i 
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not  brought  till  peace  was  again  restored ;  but  the  capture 
nuuie  by  His  Majesty's  ship  during  hostilities  between  this 
ootmtry  and  France. 

And  in  furtherance  of  the  same  principle,  an  insurance  on  Brandon  v. 
goods  on  a  voyage  froni  London  to  Bayonne  in  France^  ship-  Curling, 
ped  on  board  a  neutral  ship,  on  account  and  at  the  risk  of  **    '"'  ^* 
Frenchmen    before^    but  exported    qfler^   the  declaration  of 
hostilities  between   G^eat  Britain  and  France^  cannot  be  en- 
forced against  the  underwriter,  even  after  the  restoration  of 
peace,  to  recover  a  loss  by  capture  of  a  co-belligerent  (though 
not  stated  to  be  an  ally)  o^  Great  Britain  during  the  war.    For 
the  Chief  Justice  (Lord  Ellenborough)  expressly  said,  in 
ddivering  the  judgment  of  the  Court,  where  an  insurance  is 
upon  goods  generally^  a  proviso  to  this  effect  shall,  in  all  cases, 
be  considered  as  engrafted  therein,  namely,  ^^  provided  that 
"  this  insurance  shall  not  extend  to  cover  any  loss  happening 
^  during  the  existence  of  Jiostilities    between    the   respective 
^  cmmiries  (^  the  assurer  and  assured.**     Because  during  the 
existence  of  such  hostilities  the  subjects  of  the  one   country 
cannot  allowably  lend  their  assistance  to  protect  by  insurance 
the  property  and  commerce  of  the  subjects  of  the  other.    And 
111  like  manner,  and  upon  similar  principles  of  public  policy, 
the  ride  of  detention  of  princes^  &c;  must  be  understood  to  be 
]%8tnuncd  and  qualified  by  an  implied  proviso,  <'  that  it  shall 
^  not  extend  to  cover  any  loss  happening  in  the  course  of  any 
^  contraband  adventure^  in  which  the  goods  would  become  liaLle 
**  to  seizure  as  f off  cited  by  the  laws  of  this  country** 

But  afterwards  when  it  was  insisted  upon  at  the  bar,  that  lubbock  v. 
the  express  insertion  of  such  memorandum,  insuring  against  449."'^ 
BritiBh  capturCy  seizure^  and  detention^  rendering  the  policy 
"Void,  although  it  was  made  to  cover  a  British  risk,  the  Court 
^  not  decide  the  point,  it  not  being  necessary  so  to  do :  but 
tbe  Judges  were  inclined  to  the  opinion,  that  the  memorandum 
^^ould  not  vitiate  tlie  policy ;  and  that  the  doctrine  of  Keliner 
^*  Le  Mesurier  and  of  Gambfi  v.  Le  Mesurier  must  be  taken 
^ith  reference  to  the  cases  before  the  Court,  they  being  in- 
*«rances  on  Jbreig^i  ships.  Of  this  opinion,  too.  Lord  Alvanley 
Appears  to  have  been  in  Toutaig  v.  Hubbard^  quoted  in  the 
Chapter  on  Capture  and  Detention  of  Princes,  ante^  p.  130. 
^ote  {a) ;  -and  sec  there  also  a  reference  to  Lord  Ellenborough^ 

opinion 


McKliin*. 

I  L'lmubdl 
JJ.P.CU. 
P  7J. 


UUku. 
9  Ki(i,  sBj. 


OF  ILLEGAL  VOYAGES.    [Chap.  XII. 

opinion  in  Pa^ge  v.  Thomson,  and  I'isgci-  v.  PrexoU.  In  i 
subaequeiit  cose  Lord  EiUnborough  was  of  opinion  that  tliougli 
a  neutral  subject  was  i-ei^iJenl  in  a  place  occupied  by  an  enemy, 
an  insurance  on  liJs^oods  to  a  neutral  or  I'riendly  port,  wa* 
valid.  The  pUiutiA'  lia<l  a  verdict,  and  the  cat»c  never  ivof 
C«Ti«il  further. 

So  ahio  the  Court  of  King's  Bench  lately  held,  that  tt  wag 
no  breach  of  neutrality  for  a  neutrnl  sliip  to  carry  enemy's 
properly  fntui  il»  own  to  the  enemy's  countrj-,  the  voyiigc  and 
commerce  not  being  of  a  hostile  description,  nor  otherwise 
exprculy  or  impliedly  forbidden  by  the  law  or  policy  of  this 
country,  tliough  the  neutral  thereby  subject  his  ship  to  be 
detained  and  carried  into  a  Biitisli  port  for  the  purpose  of 
fioorch.  Tlicrcfore  the  delcndant,  a  British  underwriter,  after 
tlie  condecinntion  of  tbe  enemy's  goods,  and  the  liberation  of 
the  FMt,  was  held  liable  to  the  neutral  owners  of  goods  insured  m 
the  same  slii])  whose  voyage  was  so  interrupted,  either  an  for 
a  total  lots,  if  notice  of  abatuloiinient  upon  the  loss  of  the  voy- 
age be  given  In  due  time;  or  for  an  average  loss,  if  such  notice 
bo  given  out  of  time. 

Thcro  is  one  species  of  insurance  whicli  never  could  be  mnd^ 
upon  lite  iihips  or  goods  of  an  enemy,  or  even  of  a  subject,  anik 
tlial  is  upon  a  voyage  to  a  besieged  fort  or  garrison,  with  a  vict^ 
of  carrying  assistance  to  them:  or  upon  ammunition,  oihea 
wnrlQtc  stores,  or  provisions ;  because,  from  the  nature  of  tbe»« 
eomntodiltcs  they  are  ab^jluiely  prohibited  by  the  laws  of  >■ 
aatkiRs. 

Unjng  thus  diKpoKtxI  of  tbese  two  important  questiam,  3 
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CHAPTER  XIII. 
Of  Prohibited  Goods. 

subject  of  the  present  chapter  is  materially  connected 
h  that  of  the  foregoing ;  and  indeed  follows  as  a  con- 
i  from  the  doctrine  there  advanced.     We  then  saw 
>ntract  founded  upon  that  which  was  contrary  to  law, 
ever  be  carried  into  effect.     Thus  by  the  laws  of 
11  countries,  the  exportation  and  importation  of  cer- 
imodities  are  declared  to  be  illegal :  to  act  contrary  to  Ld.  Kaimt, 
hibition  is  clearly  a  contempt  of  legal  authority;  and  ^^*^^* 
mtly  a  moral  wrong.     If  the  act  itself  be  illegal,  the 
e  to  protect  such  an  act  must  also  be  contrary  to  low : 
'efore.void.     Agreeably  to  this  principle,  it  seems  to  Roccus  de 
*n  laid  down  by  the  writers  upon  the  subject,  as  a  240!^* 
and  universal  proposition,  that  an  insurance  being 
Ithough  in  general  terms,  does  not  comprehend  pro- 
px)ds ;  and  therefore  when  the  insured  shall  procure 
amodities  to  be  shipped,  the  underwriter  being  ignorant 
means  of  which  the  ship  and  cargo  are  confiscated^ 
"er  is  discharged.     In  this  passage  from  Roccus  it  may 
ed,  that  if  the  underwriter  knew  that  the  goods  were 
3d,  the  insurance  would  be  valid.     But  we  trwt,  it 
ciently  shewn  in  the  preceding  chapter,  that  that  will 
r  the  case:  because  no  consent  or  agreement  can 
L  contract  good  and  valid,  which,  upon  the  &ce  of  it, 
ry  to  law.     In  France  thi»  rule  was  adopted  so  long 
be  year  1660 :  for  in  the  work  of  a  very  respectable 
*that  age  we  find  this  passage:  assurances  se  peitoent  jLe Guidon, 
toute  sorte  de  merchandize,  pourvu  que  le  transport  ne  ^  *•  *«•  »• 
TTohibi  par  les  edicts  et  ordonnances  du  roy.    And  firom  Emerigon 
>rity  no  less  respectable,  it  appears  that  the  law  of  ']l^^  **** 
las  undergone  no  alteration  since  that  period ;  for,  tom.  i.  c.  s. 
<<  thf^t  those  effects,  the  importation  or  exportation  '*  ^* 
\  B  or  c  c  •<  of        * 
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"  (if  wbicli  is  prohibited  in  Fxiiici;  cannot  be  the  subject- 
*'  mtiller  of  the  contract  of  insitrunce;  and  if  they  sboulil  be 
*'  confiscated,  the  insurers  jire  not  responsible,  even  -jshcrt 
"  the  truth  has  heen  thclared  by  a  sprcial  clause  in  the  polity. 
"  Tlie  assurance  is  void,  and  no  premium  is  due."  This 
)iassage  from  the  celebrated  work  just  referred  to,  confirms 
the  idea  above  started,  with  re,-pcet  to  the  knowledge  of  ihc 
vndcrwritcr. 


The  law  of  England,  wiiosc  cimimercial  regulations  have 
mrpassed  those  of  every  other  nation  in  the  world,  hm  at»o 
introduced  such  a  rule  into  its  system  of  mercantile  jnri^ 
pnidciice :  »nd  the  oldest  writers  upon  the  subject  have  taken 
notice  of  it.  It  is  said,  "  if  prohibited  goods  are  laden 
"  aboard,  and  the  nierclianl  insures  upon  the  ycneral  policy, 
"  it  is  a  question  wlicther  if  auch  j^ods  be  JnwftiUy  seized  tn 
'*  prohibited  goods,  the  insurcis  ought  to  answer.  It  is  con- 
"  ceivcd  they  ought  not :  (or  if  the  goodn  arc  at  the  lime  of 
"  the  Ikding  unlawful,  and  the  lader  knew  of  the  same,  Btich 
"  astaurance  wilt  not  oblige  the  insurer  to  answer  the  loss;  for 
"  Uic  same  is  not  such  an  assurance  as  the  kw  supports,  but  a 
"  thiudulcnt  one." 

Btit  it  !s  not  upon  the  opinions  of  learned  men  vn»eij,  iSu 
fhis  doctrine  is  founded  in  the  English  law ;  for  the  lepjdstDtP 
have  by  positive  statutes  declared  their  ideas  upon  the  snl^Mt 
It  appears  from  the  iireiimble  to  that  section  of  tlte  statntr 
•boot  to  b:  riuoted,  itmi  a  custom,  highly  prejudicial  to  ibr 
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^<  ported  from  parts  beyond  the  seas,  at  any  port  or  place  insuring  to 
"  whatsoever  Mrithin  this  kingdom  of  England^  do™™oo  of  iTbU«d*^'^ 
**  Wales,  or  town  of  Berwick  upon  Tvoeedj  without  paymg  so"*** 
<<  the  duties  and  customs  that  should  be  due  and  payable  fi^r 
'<  the  same  at  such  importation,  or  am/  prohibited  goods  wAal" 
^<  soever ;  or  in  pursuance  of  such  insurance,  undertaking,  or 
<^  agreement,  should  deliver,  or  cause  or  procure  to  be  deli- 
<<  vered,  any  prohibited  goods,  or  sliould  deliver,  or  cause  or 
<<  procure  to  be  delivered,  any  goods  or  merchandizes  what- 
*<  soever,  without  paying  such  duties  and  customs  as  afore- 
<<  said,  knowing  thereof,  and  all  and  every  their  aiders, 
^  abetters  and  assistants,  should  for  every  such  offence  forfeit 
^  and  lose  the  sum  oifive  hundred  pounds,  over  and  above  all 
<<  otbor  forfeitures  and  penalties,  to  which  they  are  liable  by 
<<  tmy  act  already  in  force."  It  is  also  enacted,  <Hhat  all  and  Sect.  15. 
*'  every  person  and  persons,  who  should  agree  to  pay  any  o||  the^rn-*^ 
'^  sum  or  sums  of  money  for  the  insuring  or  conveying  any  sured. 
<<  goods  or  mercliandizes  that  should  be  so  imported,  without 
'^  paying  the  customs  xmd  duties  due  and  payable  at  the  im- 
<^  portation  thereof,  or  of  any  prohibited  goods  whatsoever^ 
<^  or  should  receive  or  take  such  prohibited  goods  into  his  or 
<^  their  house  or  warehouse,  or  other  place  on  land,  or  such 
^^  other  goods  before  such  customs  or  duties  were  paid,  know- 
<'  ing  thereof  should  also  for  every  such  offence  forfeit  and 
<<  lose  the  like  sum  of  five  hundred  pounds ;  the  one  half  of 
<<  the  said  forfeitures  to  be  to  their  majesties,  and  tlie  other 
^  half  to  the  informer,  or  to  such  persons  as  should  sue  for 
"  the  same.  And  if  the  insurer,  conveyor,  or  manager  of 
"  such  fraud  should  be  the  discoverer  of  the  same,  he  should 
^^  not  only  keep  the  insurance  money  or  reward  given  him, 
<<  and  be  discharged  of  the  penalties  to  which  he  was  liable 
^<  by  reason  of  such  offence,  but  should  also  have  to  his  own 
**  use  one  half  of  the  forfeitures  hereby  imposed  upon  the  party 
*^  or  parties  making  such  insurance  or  agi^ment,  or  receiv- 
^'  ing  the  goods  as  aforesaid :  and  in  case  no  discovery  should 
*^  be  made  by  the  insurer,  conveyor,  or  manager  as  aforesaid, 
^  and  the  party  or  parties  insured  or  concerned  in  such  agree-  . 
^  meat  should  make  discovery  thereof^  he  should  recover  and 
^^  receive  back  such  insurance  money  or  pi-emium  as  he  had 
^^  paid  upon  such  insurance  or  agreement,  and  should  have  to 
^  his  own  use  one  moiety  of  the  forfeitures  imposed  upon 
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"  such  insurer,  convejor,  or  manager  as  atbresaid,  and  should 
"  also  be  discharged  of  the  forfeitures  liercby  imposed  upon 
•*  him  or  thrm." 

A  fi'w  years  afterwards,  lustrings,  the  manufacture  of  which 
till  then  was  little  known  in  England,  having  been  worked  to 
groat  perfection  by  the  Royal  Lustring  Company,  the  legisla- 
ture found  it  necessary  to  protect  this  branch  of  trade,  by  pro- 
hibiting the  importation  of  such  silks  from  foreign  countries 
into  this,  without  paying  the  duties,  whether  by  direct  mean^, 
'*^*  ^"  ^f '•y  *!'*' ^'■y  of  insurance.  It  was  enacted,  "  that  erery  per- 
"  son,  who  should  import  any  foreign  alamodes  or  lustrings 
"  ftoiD  parts  beyond  the  seas,  into  any  port  or  place  within 
"  the  kingdom  of  England,  dominion  of  Wales,  8i-c.  without 
**  paying  the  rates,  customs,  impositions,  and  duties,  that 
**  should  be  due  and  payable  for  the  same  at  such  importation, 
"  or  should  import  any  alamodes  or  lustrings,  prohibited  by 
"  law  to  be  import'.'d,  or  should,  by  way  of  insurance  or 
"  otherwise,  undertake  or  agree  to  deliver,  or  in  pursuance  of 
"  wiy  undertaking,  agreement,  or  insurance,  should  deliver, 
"  or  Cftuse  to  be  delivered,  any  such  goods  or  merchandize, 
"  and  every  person  who  should  agree  to  pay  any  sum  or  sums 
"  of  money,  premium,  or  reward  for  insuring  or  conveying 
"  tuiy  »uch  goods  or  merchandize,  or  should  knowingly  take 
*'  or  recdve  the  same  into  his,  her,  or  their  house,  shop,  or 
"  wareJionee,  custody  or  possession,  such  person  or  persons 
"  should  and  might  be  prosecuted  for  any  of  the  ofi«nces  or 
*  natters  aforesaid,  in  any  action,  suit,  or  information." 
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subsequent  statutes.     This  being  the  case,  an  Insurance  upon 
wool  so  to  be  exported  must  have  been  void ;  becau3e  the 
very  foundation  of  the  contract  was  contrary  to  law.     But 
notwithstanding  these  restrictions,  the  practice  of  exporting 
wool  became  so  frequent,  as  well  as  the  practice  of  insuring 
such  cai^^oes,  and  undertaking  to  deliver  them  safely  abroad, 
that  it  became  necessary  for  the  legislature  to  interpose^  and 
by  a  new  declaration  of  the  law,   and  the  imposition  of 
a  heavy  penalty,  to  endeavour  to  check  the  growing  eviL 
Accordingly  it  was  enacted,  **  that  every  person,  who  by  way  ii  G.  s^ 
'*  of  insurance  or  otherwise,  should  undertake  or  agree^  that  ^'^^'^  ^* 
^  any  wool,  wool-fells,    wool-stocks,   mortlings,  shortlings, 
^^  worsted,  4'^.  should  be  carried  or  conveyed  to  any  parts 
<*  beyond  the  seas  from  any  port  or  place  whatsoever  within 
this  kingdom  or  Ireland;  or  in  pursuance  of  such  insu- 
rance, undertaking,  or  agreement,  should  deliver,  or  cause 
to  be  delivered,  any  of  the  said  goods,  in  parts  beyond  the 
^'  seas,  such  person,  and  all  and  every  his  aiders,  Jj^c.  should 
**  for  every  such  offence  forfeit  and  lose  the  sum  of  five  iy^'The 
**  hundred  pounds."     The  next  section  inflicts  a  like  pe-  ;n«wf«'^*»- 
nalty  on  the  insured :  and  the  following  one,  in  order  to  procuret 
^icourage  the  parties  to  disclose  such  contracts,  releases  the  r*^-  ^ 
party  informing  from  all  the  penalties  to  which  he  himself  reign  pans> 
was  subject,  and  also  gives  him  the  whole  of  the  forfature^  s^  3k 
after  deducting  the  charges  of  the  prosecution. 

But  in  order  wholly  to  prevent  this  illicit  exportation  of 
wool,  it  was  necessary  for  the  l^slature  to  go  one  step  fur* 
tber :  because,  as  policies  are  frequently  made  on  goods,  as 
well  as  on  ships,  in  which  the  insurer  undertakes,  in  consi- 
deration of  the  premium,  to  bear  all  the  risks  and  hazards  of 
the  voyage;  and  as  it  is  generally  unknown  to  the  insurers 
what  sorts  of  goods  are  loaded  on  board  any  ship  or  vessel,  it 
bappoied  that  insurances  were  made  on  wool  or  woollen  yam 
to  be  carried  from  Great  Britain  or  Ireland  to  foreign  ports, 
6r  on  woollen  manufactures  to  be  carried  from  Ireiand.  There- 
fore it  was  declared,  *^  that  all  policies  of  insurance,  which  same  acr^ 
**  should  be  made  on  goods  and  merchandises,  loadea  or  to'  '•  35- 
^  be  loaden,  on  any  ship  or  vessel  bound  from  Great  Britain  on  wooUen 
^  or  Ireland  to  foreign  parts  beyond  the  seas,  which  should  ^^^^  ^^^* 
<*  afterwards  ^>pear  to  be  wool  or  woollen  yam,  or  any  other 
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"  species  of  wool,  or  woollen  manufactures  from  Ireland :  and 
'*  ftll  policiw  of  insurance  which  should  be  made  on  atiy  ship 
"  or  vessel  bound  from  Great  Britain  or  Ireland  to  foreign 
"  parts  bt-yoiid  tJie  seas,  which  sliouid  have  on  board  uiiy 
"  wool  or  woollen  yarn,  or  any  oUier  species  of  wool  or  wool- 
"  len  manufactures  from  Ireland,  should  be  deemed  and  taken 
"  to  be  null  and  void,  notwilhstaii(iing  any  words  or  lu^w- 
•*  menl  whatsoever,  which  should  Iil-  inserted  in  any  such 
**  policy  of  insurance ;  and  nothing  should  be  recovered  by 
"  the  assured  in  either  case  for  loss  or  damage,  or  for  the 
"  premium  which  should  have  been  piven  as  the  consideration 
"  for  insuring  such  goods  and  merchandizes,  tliip  or  vessel." 

Tliis  latter  act,  as  fiir  as  relates  to  Ireland,  has  been  repealed 
by  a  subsequent  statute  of  ao  Geo.  3.  c.  6. 


In  alatc  session  of  parliament  an  act  passed  for  reducing  all 
the  Inws  rcliitive  to  the  exportation  of  wool  info  one  statute; 
and  for  the  first  offence  of  that  sort  inflicts  a  penalty  of  jc/. 
with  six  months'  solitar)-  imprisonment  for  exporting  wool,  ^r. 
Tlie  45th  M'ction  of  that  statute  declares  that,  "  every  person 
"  or  persons  who,  by  way  of  insurance  or  otherwise,  diall  lui- 
*'  dcrbikc  or  agree  that  any  sheep,  wool,  or  any  other  of  tlie 
"  wiuincrated  articles  in  the  statute,  shall  be  carried  or  eon- 
"  veyed  to  any  parts  beyond  the  seas,  from  any  port  or  plnci' 
"  whatsoever  within  this  kingdom,  or  in  pursuance  of  such 
"  undertaking  or  agreement,  s.hall  deliver,  or  cause  or  procure 
*l-_to  be  dellveretl,  any  sheep,  wool,   Av.  In  parts  beyoiicl  ibt 
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^  deemed  and  taken  to  be  null  aod  void,  notwithstanding  any 
*^  words  Qt  agreement  whatsoever,  which  shall  be  inserted  in 
^^  8Qch  policy  of'  insurance,  and  nothing  sliall  be  recovered 
^*  by  the  assured  from  the  insurer  for  loss  or  damage,  or  for 
<*  the  premium  which  sliall  have  been  given  as  the  considcra-* 
'<  tion  for  such  insurance/' 

From  an  attentive  view  of  these  statutes,  the  idea  of  the 
British  parliament  may  be  clearly  and  decidedly  collected : 
and  the  statutes  just  referred  to  are  the  most  general  in  their 
import  that  could  be  found  upon  the  subject ;  and  consequent- 
ly the  most  proper  to  be  mentioned  here. 

The  question  naturally  occurs,  what  goods  come  under  the 
description  of  prohibited  goods,  so  as  to  render  aa  insurance 
upon  them  void.  To  mention  by  name  all  the  different  kinds 
of  merchandize,  which  fall  under  that  description,  would  be 
tedious  and,  as  it  should  seem,  wholly  unnecessary.  Thus 
much  may  be  laid  down  as  a  general  proposition,  that  all  in- 
surances upon  goods,  forbidden  to  be  exported  or  imported, 
by  positive  statutes,  by  the  general  rules  of  our  municipal 
law,  or  by  the  king's  proclamation  in  time  of  war ,-  or  which, 
from  the  nature  of  the  commodity,  and  by  the  laws  of  nations,  ^ 

must  necessarily  be  contraband,  are  absolutely  null  and  void. 
Under  the  first  division  may  be  ranked  all  offences  against 
the  revenue-laws  of  this  country;  and  therefore  if  an  insurance 
were  made  in  order  to  protect  smuggled  goods,  such  insurance 
would  doubtless  be  of  no  effect.  To  this  bead  also  may  be 
referred  any  breach  of  the  navigation-acts,  which  were  estab- 
lished for  the  protection,  encouragement,  and  advancement  of 
our  commercial  and  naval  interests;  and  which  have  produced 
those  effects  to  the  wonderful  extension  of  our  commerce,  and 
the  aggrandizement  of  the  nation.  At  a  very  early  period  of  5  Rich.  2. 
the  hirtory  of  this  country,  several  wise  provisions  were  made  ^'^' 
by  parliament,  solely  with  this  view :  but  on  account  of  the 
low  state  of  commerce  in  those  ages,  which  was  the  more  de- 
prened  by  ,the  warlike  spirit  of  the  nation,  and  the  intestine  « 

commotions  that  agitated  and  disturbed  the  state,  those  pro- 
visions in  some  measure  failed  of  their  effect.  But  the  most 
beneficial  statute  for  the  trade  and  commerce  of  England  is 
the  fiuDona  navigation-act,  which  passed  soon  afler  the  restor- 

c  c  4  ation 


384  OP  PROHIBITED  GOODS.    [Chaf.  XUl 

ntion  of  Charles  the  Second ;  the  outlines  of  •which  were  fint 

firamed,  in  the  time  of  the  commonwealth,  by  Oliver  CromweU. 

Scobci,  iji.  By  th«  reports  of  hiEtorians,  we  do  not  find  that  he  framed  it 

•  with  any  view  to  those  beneficial  effects,  which  spr&ng  from 

it,  bol  w  ith  a  partial  and  confined  intention,  being  design^ 
by  him  to  mortiiy  our  own  sugar-islands,  which  were  disaf- 
fected to  the  parliament,  and  held  out  for  the  King,  by  stop- 
ping the  lucrative  trade,  which  they  then  held  with  the  Dutch. 
;  Huni'i  Another  motive  for  his  conduct  was  tbis,  that  as  the  Dutck 
Eiifciii.  ""^^  "*  "^^  ^''"^  rising  into  opulence  and  wealth,  and  had 
given  bim  disgust ;  and  as  their  commerce  did  not  consist  »o 
much  in  the  produce  of  their  own  country  (which  afforded  but 

I  few  commodiiies)  as  in  being  the  general  carriers  and  factors 

of  Europe,  he  had  it  in  his  power  to  atfect  their  trade  in  a 
considerable  degree,  by  prohibiting  all  nations  from  importing 
into  England  in  tlieir  own  bottoms  any  commodity,  which 
u'M  not  the  gronth  and  manufacture  of  their  own  conntry- 
At  lh«  restoration,  however,  those  plans,  the  good  effects  of 
whidi  had  probnbjy  been  experienced,  were  adopted  by  the 
1(^1  u>d  real  conslitution  of  the  country,  and  were  consider- 
ably Improved  by  inserting  clauses,  which  had  been  overlooked 
and  omitted  in  the  original  design,  or  which  time  and  ex- 
perience had  pointed  out  as  necessary  to  the  completion  of  that 
system,  the  beneficial  effects  of  which  are  at  this  day  most 
seoeibty  felL  It  is  not  wholly  impertinent  in  a  work  like  the 
preaent  to  state  briefly  the  outlines  of  a  statute,  so  con&iderably 
aGEbcting  the  commercial  interests  of  the  nation,  and  whiclt 
has  served  as  the  groundwork  of  all  subsequent  laws  for  the 
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^  the  goods  and  commodities  which  shall  be  imported  into» 
^  or  esq)orted  out  of,  any  of  the  said  places,  in  any  other 
^  ship  or  vessd,  as  also  of  the  ship  and  vessel"     It  is  also 
declared,  ^*  that  no  goods  of  the  growth,  manufacture,  or  Sect.  3. 
<<  production  of  Afriai^  Asia^  or  America^  be  imported  into 
^  BngJandj  irelandj  Wales,  Gfuenwy,  Jersey,  or  BermUk,  in 
^  any  other  ships  than  such  as  belong  to  the  pe<^le  of  Eng"  Set  an  act  of 
«  land,  Ireland,  Wales,  or  Berwick,  or  of  the  plantations  to  J.^*9^* 
'<  His  Majesty  belongings  as  the  proprietors  thereof,  and  pnhibicini 
^  whereof  the  master  and  three-fourths  of  the  mariners  are  ationolT^ 
^  English,  under  the  penalty  of  the  forfeiture  of  all  such  thrown  siUc 
^  goods,  and  of  the  ship."  (a) 

«  No  goods  of  foreign  growth,  production,  or  manu&cture,  sect.  4. 
"  which  are  to  be  brought  into  England,  Ireland,  Wales,  Guem-  ^jTaUwlT 
^  ^^  J^^9  or  Berwick,  in  EnglishAm\t  shipping,  or  other  utotheim- 
^  shipping  belonging  to  some  of  the  aforesaid  places,  and  navi-  H^^erkaa^^ 
^  gated  by  English  mariners  as  aforesaid,  shall  be  brought  from  timga  by 
'^  any  other  places  but  those  of  the  growth  or  manufkcture,  or  l^l,^ 
**  from  those  ports  where  the  goods  are  first  usually  shipped 
^  for  tranqx>rtati(»i,  under  the  penalty  of  the  forfeiture  of  all 
^  sadi  goods  as  shall  be  import^  fitun  any  other  plac^  as 
^  also  of  the  said  ship,'' 

^  It  shall  not  be  lawful  to  load  in  any  ships,  whereof  any  Sect  6. 
^  stranger  or  strangers  born  (unless  such  as  be  denizens,  or  na- 

(«)  nierefore  where  a  policy  was  efiected  upon  a  Danuk  ship  at  and  MotcIlv. 
fipn  Bengal  (in  which  there  are  Danuk  settlements)  to  Copenhagen^  and  the  ^^.^  ^^^ 
^  loaded,  on  the  5th  of  March  1797,  at  Calcutta^  contrary  to  the 
Is  Ckr,  1.  c  xS.  s.  X.  the  insurance  was  held  to  be  void,  although  the  prac- 
tice ef  kiading  ships  at  CaleuUa  had  fnevailed  for  a  great  length  of  time ; 
ttd  the  act  of  37  Geo.  3.  c  1x7.  which  passed  soon  after  the  shipment  in 
fMrtioo  took  place,  authorised  such  shipments  in  future. 

80  also  in  the  same  court  it  was  held,  that  a  Swedith  ship,  insured  at  and  Chalmen  ▼. 
ftw  lier  loading  port  in  the  Eati  Indies  to  GoUeniurgh,  had  contraYened  ^p^  ^ 
4bi  aai^ation  laws  of  Greai  Brittdn^  by  taking  in  part  of  the  caiigo  at 
.  ifa^f,  and  consequently  that  the  insurance  was  Yoid. 
Aad  in  the  Court  of  King's  Bench  it  was  subsequently  held,  that  colonial  Lubbock  v. 
could  not  legally  be  shipped  from  the  BrUUh  Wett  Indies  for  ^^' 
/  and  cannot  be  therefore  the  subject  of  a  valid  insurance;  nor 
k  alter  the  case,  that  leave  was  given  hy  the  policy  to  exchange  the 
ffsodf  at  another  island,  the  goods  never  having  been  in  fact  exchanged, 
aad  the  onglDal  destination,  when  sh^^ied,  being  Gibraltar,  that  purpose 
Wwill^aL 

'^  turalized) 
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**  tiiraliied)  be  owners,  part  owners,  or  master,  wherei^  tbree- 
"  fMirUiE  or  the  marincrE,  at  icast,  shall  not  be  EnglisA,  aay 
"  flih,  victual,  gfwili,  antl  mcrchandizt-s,  irom  one  port  or  creek 
"  u(  Engiandi  Ireland,  Ha/w,  Guernsfy,  Jersey,  or  Benaci,  to 
"  nnother  port  or  creek  of  the  !^nic,  imtkr  penalty,  sod  ferfti- 
*'  turoof  aU  ench  ^ods,' together  wiih  the  ship  or  vewel." 

"  Where  any  privilege  is  given  by  the  book  of  rates  to  goods 
"  or  coinUHxlttiet  exported  or  imported  in  EigUrk'bm\t  dajjv 
"  ping,  tliatistosay,»hippingbuilt  in£ft^^a/ii/, /reianrf,  fVaks, 
"  Oturntetf,  Jtrtt!yt  BfnwVi,  or  in  any  of  the  lands,  dominions, 
"  and  territories  belonging  to  His  Majesty,  in  Africa,  Atia,  or 
"  /tsnrriea,  it  always  rs  lo  be  understood,  that  the  master  and 
"  Uirw-fourths  of  the  mariners  be  EngUik ;  and  where  it  is 
"  required  that  the  master  and  three-fourths  of  the  nunnen 
'*  be  Engiis/f,  the  true  intent  thereof  Is,  that  they  should  cun- 
*'  tiniie  such  duriiig  the  whole  voyage,  unless  in  esse  of  sickness. 
"  dcalb,.or  being  taken  prisoners  in  the  voyage,  to  be  pronnJ 
*'  by  the  oath  of  the  master  or  chief  officer  of  the  ship." 

S«<t.8.  The  eighth  section  prohibits  the  importationof  goods  of  the 

_j growth  of  Museov^,  Uwsia,  or  the  Otlojaan  or  Turkish  empire 

H  into  Ungiatid,  except  in  E»glis/i-hmh  sliips  whereof  the  maetcr 

_:  nnil  three-fourths  of  the  mariners  mu.>t  ako  be  Englisli,  under 

the  penalty  of  forfeiting  both  ship  and  goods. 

S(rt,p,  And  for  preventing  the  practice  of  colouring  aliens'  goods, 

]^^'*,j  the  ninth  section  declares,  that  all  wines  of  the  growth  oiFranti 


I 

I 
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whom  it  was  bought,  and  who  were  the  part  owners :  upon 
which  oath  that  they  should  receive  a  certificate,  whereby  such 
ship  ibould  in  future  pass,  and  be  deemed  a  ship  belonging  to 
the  said  port,  where  the  onth  was  so  taken,  and  receive  the  pri- 
vileges of  such  ship.     The  officers  of  the  customs  are  npt  to  Sect.  u. 
allow  any  privilege  to  any  foreign-built  ship,  until  certificate  ^.  !.*  ^  .^""' 
granted,  or  proof  of  those  things  required  by  this  act.     By 
the  13th  section  it  is  provided,  that  this  act  is  not  intended  to  Sect.  13. 
restrain  the  importation  of  any  Easf-India  commodities,  loaden 
in   S^^sk-huilt  shipping,  whereof  the  master   and   three- 
ibmrths  of  the  mariners  are  English^  from  the  usual  place  of 
,  loading  in  those  seas,  to  the  southward  and  eastward  of  the 
Cape  of  Good  Hape^  although  the 'said  ports  be  not  the  very 
places  of  their  growth.     There  is  also  a  provision  in  fiivour  sea.  14  & 
of  goods  imported  from  Spain^  Portugal^  the  Azores,  Madeira,  *^' 
or  Canary  Islands ;  and  concerning  goods  and  commodities 
firom  Scotland y  and  seal  oil  from  Russia.    The  1 7th  section  im-  scct.  17. 
poses  a  duty  upon  every  French  ship  coming  into  England. 
And  it  was  lastly  enacted,  that  the  ships  of  England^  Ireland, 
Wales,  or  Berwick,  sailing  to  any  English  plantations  in  Asia, 
Africa,  or  America,  should  be  bound  in  sufficient  sureties, 
in  proportion  to  the  burden  of  the  ship,  to  bring  the  goods 
loaded  at  such  plantations  into  England. 

Snch  were  the  provisions  of  this  famous  statute,  framed  by 
the  wisdom  of  our  ancestors  for  the  promotion  of  our  naval 
and  maritime  strength :  upon  this  statute  hs^vc  all  subsequent 
commercial  regulations  been  established ;  and  from  this 
source  they  have  derived  solidity  and  strength.  But  in  vain 
have  such  rules  been  framed,  if  insunuices  upon  the  import- 
adon  or  exportation  of  the  commodities  mentioned  in  these 
sutntes^are  to  be  tolerated.  It  would  be  to  render  void  these 
l^ood  and  wise  plans,  and  to  set  the  acts  of  the  legislature  at 
defiance.  The  conclusion  is,  that  such  insurances  are  abso- 
lutriy  null)  and  of  no  effect. 

It  was  said,  in  a  former  part  of  this  chapter,  that  an  in- 
surance upon  any  goods,  the  exportation  or  importation  of 
which  was  forbidden  by  the  royal  proclamation  in  time  of  war, 
was  equally  void,  as  if  prohibited  by  statute.     The  reason  of  i  Bixck. 
this  i%  that  the  King's  proolamation  in  tune  of  war  has  equal  ^^™*  ^^^ 

force 
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I  force  with  on  act  of  parliament,  and  is  no  less  binding  upon 

his  subjects.  Tlic  consequence  of  tliis  doctrine  is,  that  the 
breach  of  sucli  a  prohibition  is  equally  criminal  with  the 
Urvoch  of  a  statute ;  and  no  contract  con  be  founded  upon 
Buch  criminal  act,  or  have  any  validity.  These  priadpla 
were  fuUy  considered  in  the  prece<ling  chapter;  and  the  law 
upon  the  sabject  wa>  clearly  settled  in  the  case  of  Delmada  v, 
Sflmidi*.  Mottfux,  there  cited  at  length;  in  which  it  was  held,  that 
B  R-  Mi';h.  ihc  King  had  an  undoubted  right  to  lay  on  an  embargo  in  time 
V  Z*™  *  '^^  *""^  ■  ^''"^  ^^  consequence  of  a  breach  of  such  a  pn>clam- 
p.  .  ation  had  not  been  fully  asc  ertained,  but  it  was  certainly  a 
criminal  act ;  and  wherever  a  man  makes  an  illegal  contract, 

»thc  courts  of  justice  will  not  lend  him  their  aid  to  compel  i 
performance.  The  underwriter  was  accordingly  discbuj^ 
from  the  demand  set  up  against  him. 

PicKhtU  *.  A  cargo  hcensed  may  be  insured,  and  the  insurance  of 
4TuD(.  P*"  •*  "ot  vitiated,  though  other  part  of  the  cargo  is  not 
n*-  liceiucd,  and  illegal. 

K«it ».  An-  And  where  a  licence  is  granted  to  expoit  gunpowder,  and 
m'^  *.««  ""ore  was  exported  than  was  specified  in  the  licence,  the  a- 
portation  of  the  excess  only  was  held  to  be  illegal  ,■  and  there- 
fare  an  insurance  on  the  whole  cargo  was  supported  as  to  so 
much  for  which  the  licence  was  obtained.  But  where  there 
was  no  licence,  the  Court  of  King's  Bench  held  an  in»arai>a 
^oidta  toto,  part  of  the  cargo  being  illegal.  Parkin  v.  Diti, 
lEatt,  SOS.  ,  I 
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guides  that  can  possibly  be  followed ;  and  from  them  we  may  Bynk.  Ub.  x. 
collect,  that  it  is  unlawful  to  carry  any  thing  to  besieged  cities  ^'  ''* 
or  fertresses ;  a  rule  which  they  declare  to  have  been  esta- 
blished  by  common  consent,  and  the  usage  of  all  nations. 
Grdhts  divides  goods  into  three  kinds :  such  as  can  only  be  Lib.  3.  ex. 
of  use  in  time  of  war  ;  and  these  are  clearly  contraband,  such  ^  ^* 
as  arms  and  ammunition :    adly,  Such  as  answer  no  purpose 
in  war,  and  ate  merely  intended  for  pleasure ;  and  these  may 
be  lawfully  conveyed  to  an  enemy :  but  the  third  kind  are  of  a 
mixed  nature^  such  as  money,  provisions,  ships,  and  the  ma* 
terials  of  ships ;  in  which  case,  before  we  can  decide  upon  the 
propriety  of  exporting  such  commodities,  the  situation  of  the 
war  between   die   contending  parties  is  to  be  considered. 
Upon  this  point  his  reasoning  is  excellent :  *^  If,"  says  h^ 
^  I  cannot  defend  myself  without  intercepting  the  comma* 
^  dities  intended  for  my  enemies,  necessity  will  give  me  the 
^  ri^t,  but  still  I  shall  be  liable  to  make  restitution,  unless 
^  some  other  cause  of  seizure  appears.     For  if  the  convey- 
**  ance  of  such  commodities  to  the  enemy  shall  prevent  the 
^^  execution  of  my  plans,  and  he  who  carried  them  knew 
<^  that  I  had  besieged  or  blockaded  the  town,  and  that  peace 
^'  or  a  surrender  was  expected,  he  shall  be  answerable  for  the 
^<  loss  sustained  by  his  misconduct/'      With   this  opinion  Lib.x.c.iz« 
Byniershaek  for  the  most  part  coincides :  because,  as  he  ob- 
serves, the  siege  alone  is  the  cause  why  it  is  not  lawful  to 
cany  any  thing  to  the  besieged,  whether  it  be  contraband  or 
not:  for  abesiq;ed  city  is  never  compelled  to  surrender  by 
•  force,  but  by  fiimine,  and  the  want  of  other  necessaries.     If  it 
were  to  be  permitted  to  supply  them  with  the  things  of  which 
they  stand  in  need,  perhaps  the  assailants  would  be  obliged 
to  raise  the  siege.     But  as  it  is  impossible  to  say  of  what 
things  the  besiq;ed  stand  in  need,  or  in  what  they  abound^ 
every  tpede^  of  commodity  is  forbidden  to  be  carried  into  the 
gurrison;  for  otherwise  there  would  be  no  certain  rule  of 
settling  disputes.    This  learned  author,  however,  differs  from 
GrotiuSj  in  that  passage  where  he  says,  "  the  carrier  of  goods 
^  shall  be  answerable^  if  peace  or  a  surrender  was  expected^ 
**  and  it  was  frustrated  by  such  means.'*    Bynkershoek  is  of 
opinion,  that  such  doctrine  is  ndther  consonant  to  reason, 
^r  to  the  agreements  entered  into  by  the  laws  of  naticms. 
He  reasons  ^us:  <«  Quae  ratio  me  arbitrum  constituit  de 
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"  lulurn  clcditioiic  uut  pace?  et  m  neutracxpectctur,  jamltca 
**  obscfiu*  qtuelibct  ndvehere  ?  inio  nuiKjuam  licet,  durante 
"  obsidtone,  et  mnici  non  esl  caasam  amioi  pcrdere,  vol  quo- 
"  t|«D  modo  deteriorein  fncero.  £t  qui  advexJt,  non  ultra 
"  uaiebUur,  quam  dc  dninno  tulpa  dato?  atquin  in  subdtlit 
"  id  semper  capitnlc  t'uit,  quin  ut  in  amicis,  edicto  aiile  ino- 
'*  itiUK,  siE}>cctiii  non  monitis.  Rursus,  si  quis  noitdomad- 
"  vcxiti  sed,  dum  adveherc  voluil,  doprchendatur,  sola  reniin 
"  iotcrcqjliiruiii  re  tent  i  one-  crimus  contenti,  idque  doi}ec 
"  cuvvntur,  nihil  talc  in  poateruni  oommissum  iri?'  He  con- 
dwifi*  ihus:  "  I  do  not  agree  to  that  opinion,  having  learnt 
**  fmm  die  custom  and  usages  of  all  nations,  to  sell  all  inter- 
"  wptW  goods,  and  often  to  inflict,  if  not  a  capita),  at  least 
"  a  L-oi^Kiral  puniitlinicnt." 

Oim.UMil;.  Sudi  are  the  opinions  of  these  two  very  Icained  writers, 
vtlut,  ailiiotigh  in  some  rcspc-cts  they  ditler,  agree  in  establislt- 
ing  this  an  a  Milled,  undisputed  rule,  that  whoever  convejra  snv 

Inivcffiiriea  to  a  besieged  town,  eanip,  or  port,  is  guilty  of  n 
brcvch  of  the  hiw  of  nations.  This  being  the  case,  an  iiwur- 
luice  upon  xucli  coiinnoditie«  rnutil  necessarily  be  void  and  of 
no  bflcclf  agrcettbly  to  the  principles  which  have  already  betn 
ndvancril. 


One  quCBlion  only  rciuain«  to  be  considered ;  huw&rin- 
mimncen  tipon  f^od^,  the  exportation  and  importotinn  oi 
wliich  ui'e  l<>rbidden  by  the  laws  of  other  countries,  are  >'iiid.' 
In  Engiaitd,  the  law  is  clear,  as  it  has  been  laid  down  by  two 
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very  much  engaged  the  attention  of  some  considerable  French 
authors.  Their  opinions  can  in  no  way  affect  the  law  ofUng-^ 
iandf  which  stands  upon  much  higher  authority  than  the 
santiments  of  speculative  men,  however  respectable ;  but  it 
may  be  productive  of  some  amusement^  if  not  instruction^ 
to  aee  by  what  arguments  the  two  different  opinions  are  sup* 
ported. 

Those  who  contend  that  such  insurances  are  illegal,  argue  PothierTr. 
in  this  manner:    that  they  who  carry  on  commerce  in   a  ances,c*r. 
country  are  obliged,  by  the  custom  of  nations,  and  natural  ^'  ^*  '^'  ^* 
law,  to  conform  to  the  laws  of  that  country  where  they  trade. 
Every  sovereign  -has  power  and  jurisdiction  over  every  thing 
done  in  the  country,  where  he  has  a  right  to  command ;  he 
has  consequently  a  right  to  make  laws,  relative  to  commerce 
within  his  dominions,  which  bind  all  those  who  trade,  as  well 
strangers  as  subjects.     No  one  can  dispute  with  the  sovereign 
the  right  he  has  to  r^ain  in  his  own  country  certain  mer- 
chandizes  which  are  thare  to  be  found,  and  to  prohibit  the 
exportation  of  them.     To  esqport  them  oontraiy  to  his  orderS) 
is  to  Strike  a  blow  at  his  undoubted  authority:  and  con- 
sequently  it   is   unjust.      But  admitting,    say  they,    that   a 
Frenchman  would  not  himself  be  subject  to  the  law  of  Spain, 
for  the  trade  which  he  carries  on  in  Spain,  it  cannot  be  denied 
that  the  Spaniards,  whose  assistance  he  requires,  are  subject  to 
those  laws ;  and  that  they  offend  extremely  in  assisting  him  to 
export  that,  the  exportation  of  which  is  prohibited  by  law. 
This  species  of  trade  then  is  to  be  considered  as  illicit,  and 
contrary  to  good  faith  ;  and   consequently  the  contract  of  in- 
surance, introduced  in  order  to  protect  it,  by  charging  the 
insurer  with  the  risk  of  confiscation,  is  illicit,  and  cannot  in- 
duce any  obligation. 

Those  who  support  the  opposite  doctrine  contend,  that  the  2  Val.  Com, 
exportation  or  importation  of  commodities  prohibited  by  for-  J  Emcrigon, 
eign  laws  is  no  offence ;  and  that  the  means  employed  to  effect  *i»» 
it  are  regarded  by  the  law,  as  a  laudable  and  ingenious  exer- 
tion of  skilL     Thus  the  exportation  of  certaia  commodities  is 
prohibited  in  Spain,  which  the  government  of  that  countr}* 
l^as  a  right  to  do :  but  the  laws  of  His  Catholic  Majesty  arc 
*^t  the  rule  of  action  for  Frenchmen^    It  is  allowed  them  to 
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bring  from  Spain  into  France  piastres,  pistoles,  and  silks,  for 
the  Mipport  of  the  Banks,  the  mnnufactures,  and  the  com- 
merce of  that  country.  These  merchandizes  are  a  lawful 
branch  of  trade ;  and  there  is  no  reason  why  they  should  not 
be  liie  subject-matter  of  a  contract  of  insurance.  But  above  at), 
tbej  insist  that  they  are  justiiied  by  the  constant  custom ;  and 
that  the  reasoners  on  the  other  side  ought  to  be  less  strict,  %vhen 
it  i^  considered,  that  this  contraband  trade  is  a  vice  common 
to  all  commercial  nations.  The  Spaniards  and  English  in 
ximv  of  peace  practise  it  in  France  .-  it  is  therefore  permitted 
to  carry  it  on  in  their  respective  countries,  by  way  of  rcprisxJ. 


Whatever  difference  there  may  be  on  the  question  of  ex- 
pediency; it  is  universally  admitted  by  the  French  writer^ 
that  insurances  upon  such  goods  are  valid.  We  have  already 
seen  that  the  same  ideas  have  been  adopted  by  the  law  of 
Etiglandi  and  that  every  policy  upon  goods,  the  exportation 
and  importation  of  which  is  not  prohibited  by  the  municipal 
laws  of  this  country,  or  by  the  general  laws  of  nations,  k 
legal  and  binding  upon  the  parties;  and  the  underwriter 
must  answer  for  every  loss  arising  by  means  of  any  of  the  usuai 
peril). 


(     393     ) 


CHAPTER  XIV. 

Of  Wager-Policies. 

TIT  AVING  in  the  four  preceding  chapters  stated  the  various 
-■•**  cases,  in  which  the  contract  of  insurance  is  void  from  its 
very  commencement,  on  account  of  its  repugnancy  to  those 
principles  of  justice,  equity,  and  good  faith,  which  are  the  great 
foundation  of  all  contracts  between  man  and  man :  we  proceed 
to  treat  of  those  policies,  which  by  the  positive  statute  law  of 
the  country  are  declared  to  be  absolutely  null  and  void.  Of 
these  the  largest  class  are  wager-policies,  or  policies,  as  they 
are  called,  upon  interest  or  no  interest. 

The  nature  of  the  contract  of  insurance,  in  its  original  statc^ 
vas,  that  a  specific  voyage  should  be  performed   free  from 
perils ;    and  in  case  of  accidents,  during  such  voyage,  the  in- 
surer in  consideration  of  the  premium  he  received,  was  to  bear 
Ae  merchant  harmless.     It  followed  from  thence,  that  the 
contract  related  to  the  safety  of  the  voydge  thus  particularly 
described,  in  respect  either  of  ship  or  cargo;    and  that  the 
Person  insured  could  not  recover  beyond  the  amount  of  his 
^^al  loss. 

In  process  of  time,  however,  variations  were  made,  by  ex- 
press agreement,  from  the  first  kind  of  policy ;  and  in  cases 
^liere  the  trader  did  not  think  it  proper  to  disclose  the  nature 
^^  his  interest,  the  insurer  ^lispensed  with  the  insured  having 
^y  interest  either  in  the  ship  or  cargo.  In  this  last  kind  of 
Policy  (of  which  we  are  now  to  treat)  "  valued  free  frcwn 

average,"  and  "  interest  or  no  interest,"  it  is  manifest,  that 
^I^G  performance  of  the  voyage  or  adventure,  in  a  reasonable 
^^e  and  manner,  and  -not  the  bare  existence  of  the  ship  or 
^I'go,  is  the  object  of  the  insurance. 

>0L.  n.  D  D  Such 
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Such  un  object  a--  lliul,    linm  a  ii  fori.' nee  In  the  real  nature 

of  an  insurance,  as  staled  in  tlie  OL(t>eC  ol' llie  chapter,  namely, 

that  it  is  a  contiact  of  indetiiitity  ti'oin  a  tvnl  iind  manifest)  not 

from  a  supposed  aiid  ideal  li>ss,  mii'^t  have  lieen  orifjiiially  bad. 

Indeed  it  has  been  declaretl  froju  the  lleiich,  prior  to  the  dis- 

A^iitvcJo  V.  cussion  oi  Assievedo  v.Caiiihrit!^i;  in  the  reign  of  Queen  Anne, 

lo  Moi**'?-  *'-'^*  i^c^  insurances  were  foriiici/i/  had ;    for  it  is  taken  for 

Gmldiid  V,     granted  in  1692  to  be  settled  law,  that  in  former  limes,  if  one 

aVein.'i69.  had  no  interest,  though  the  policy  ran,  bilvicst  or  no  interest, 

the  insurance  was  void  ;  because  iii-inances  were  made  for  the 

benefit  of  trade,  and  not  that  persons  nnccmcerneii  (herein,  w 

uninterested  in  the  subject-maltcr,  should  profit  by  them. 

f^?''"  *'  '^^'i  idea  thus  started  seems  lo  receii'e  some  confirmation 

Comyn'i  from  the  counsel,  and  was  not  contradicted  by  tiie  Court  in 
"^r-J'^-      the  case  oi Depatim  v.  Ludlrrj:,  for  the  counsel  there  observed, 

that  insurances  upon  inlcreit  or  ik>  iiiterest  were  introduced 

since  the  revolution. 

If  this  was  the  law  of  Etiglanil  in  this  respect  previous  to 

the  revolution,  as  these  aises  suppose  it  to  be,  it  was  consonant 

to  the  positive  laws  of  most  of  the  commercial  states  and  coun- 

*  ^'o'  '1^   f^'*'*  '■*  Europe.     For  we  find  that  by  positive  regulations  of 

1ST-  '  Middleburg,  Genoa,    KonpisOir?-^,  Hotlnduni,   and    Stoclhdm, 

all  insurances  upon  wafers,   or  as  interest  or  no  interest,  are 
declared  to  be  absolutely  void,  and  of  no  eileet. 


But  though  this  mode  of  insuring  j;aineil   footing  in  Eng- 
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the  defendant  was  not  concerned  in  point  of  interest  as  to  the 
ihqp  or  cargo. 

Per  Curiam.  Take  it  that  the  law  is  settled,  that  if  a  mail 
Im  no  interest,  and  insures,  the  insurance  is  void,  though  it 
be  expressed  in  the  policy,  interested  or  not  interested.  The 
RiKin  the  law  goes  upon  is,  that  insurances  were  made  for 
die  benefit  of  trade,  and  not  that  persons  unconcerned  therein,  ^ 
sad  who  were  not  interested  in  the  ship,  should  profit  thereby ; 
sad  mhere  one  wndd  have  the  benefit  of  the  insurance^  he  muat 
rmmnce  all  interest  in  the  ship.  And  the  reason  why  the  law 
aUows  that  a  man  having  some  interest  in  the  ship  or  cargo 
may  insure  more^  or  five  times  as  much,  is,  that  a  merchant 
cmot  tdr  how  much  or  how  little  his  iactor  may  have  in 
Rsdiness  to  lade  on  board  his  ship. — Per  Cur.  Decree  the 
fieficy  to  be  delivered  up  to  be  cancelled. 

FVom  the  ^irit  of  this  decision  it  may  likewise  appear^  tha^ 
Ik  Court  of  Chancery  inclined  to  think,  that  an  insurance 
wait  without  the  benefit  of  salvage  to  the  insurer,  was  uncon- 
soiflBtious,  and  a  prc^r  subject  for  relief  in  equity ;  for  the 
"  Coort  eitpressly  says,  where  one  would  have  the  benefit  of  the 
ittBiaiioe^  he  must  renounce  all  interest  in  the  ship. 

In  another  case  also^  which  was  on  a  policy  of  insurance  on  L«  Pypre 
fM)dS|  by  agreement  valued  at  600/.  and  the  insured  not  to  be  aVera.V6. 
sblknd  to  prove  any  interest :  the  Lord  Chancellor  ordered  JnChancery^ 
^#tt defendant  to  discover  what  goods  he  had  put  cm  board;  Term,i7i^. 
^pr  although  the  defendant  ofiered  to  renounce  all  interest  to 
famarers,  yet  it  must  be  referred  to  the  Master  to  examine 
pile  value  of  die  goods  saved,  and  to  deduct  it  out  of  the  value 
£|r  sum  of  600I.  at  which,  the  goods  were  valued  by  the  agree- 

:  <•  There  was  bne  veiy  remarkable  difference  between  policies 
3|Nm  interest,  and  such  as  were  not,  of  which  I  believe  notice 
alraidy  been  taken  in  a  former  part  of  this  work :  ttamdy^ 
in   pedicles  upon    interest,    you  recover   fbr  the  loss 
ly  sustained,  whether  it  be  total  or  partial :  but  upon  a 
[icy,  you  can  never  recover  but  for  a  total  loss.     AU 
doctriq^  which  turns  upon  this  distinction  between  inte^ 

p  D  2  rest 
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■'-**J'  rest  and  wager-policies  was  considered  at  much  length  bj' 
I  f.  i3f.         Lord  Mansjitld  in  the  famous  cause  of  Goss  v.   WiAtrty  to 


wliicli  wc  hnvf  Iiad  occat 


15  than  once  to  refer. 


It  has  already  been  observed,  that  the  security  given  lo  the 
iiuured  was  very  coniiiilerably  ijicreased  by  the  (.-rcctioi)  of 
Iwo  Auaranco  Companies,  which  were  incoqioratcd  by  royal 
charUr  in  the  year  1710;    for  the  legislature  had  taken  caj? 

it  tlicwc  corpuriuiuii^  should  have  suiRcient  funds  to  buswct 
any  dmiontU  that  mifrht  b^  made  upon  them  in  the  common 
counA  of  hnkineas.  But  this  additional  security  fur  the  \a- 
I  Boun  produced  many  dangerous  luid  atarmiog  conse- 
qiwnoos  which,  if  ihcy  hitd  not  been  chcckod,  would  \mw 
provtd  very  detrimental  to  the  trade  of  this  (;ouutry.  Fur 
inrteod  of  confining  the  busint-M  of  insurances  to  real  risks, 
ind  considering  them  merely  as  an  indemnity  to  the  fair 
deuler  agaiii*t  any  loss  which  ho  might  sustain  in  the  coarse  of 
i  trading  voyage,  which,  as  we  have  seen,  was  the  original 
*  '  1  or  ihcm ;  that  practice,  which  only  jn-evailed  aiaoe  the 
RAolution,  of  insuring  ideal  risks,  under  the  names  of  itOe— 
rett  or  no  ititetrsl,  or  wiihaifi  Jvrthfr  proof  of  inierrst  than  tks 
jmtiej/t  <r  vsithout  benffit  ifxnlvage  to  thv  underwriitns,  was 
incrcasii^  lo  an  alarming  degree,  and  by  such  rapid  sIridiTS 
as  to  threaten  the  speedy  annihilation  of  that  lucrative  and 
ntMt  htmefh-ini  branch  of  trade-.  All  these  various  kiudsol 
imuranec  jiU't  enumerated  (and  many  others,  which  the  iugw- 
nuily  ot  Ihu)  mm  found  nn  difficulty  in  devising),  having  no 
9  whatever  tcp  actual  trade  or  commerce^   wcte  nry 
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The  causes  which  co-operated  to  induce  the  legislative  body  19  ^<^  *• 
to  pass  such  an  act,  are  fully  stated  in  the  preamble.  **  Whereas  ^'  ^^' 
^  it  hath  been  found  by  experience,  that  the  making  assurances 
"  interest  or  no  interest,  or  without  further  proof  of  interest 
"  than  the  policy,  hath  been  productive  of  many  pernicious 
**  practices,  whereby  great  numbers  of  ships,  with  their  car- 
*^  goes,  have  either  been  fraudulently  lost  and  destroyed,  or 
"  taken  by  the  enemy  in  time  of  war ;  and  such  assurances 
**  have  encouraged  the  exportation  of  wool,  and  the  carrying 
^  on  many  other  prohibited  and  clandestine  trades,  which  by 
^  means  of  such  assurances  have  been  concealed,  and  the 
^  parties  concerned  secured  from  loss,  as  well  to  the  diminu- 

*  tbn  of  the  publick  revenue,  as  to  the  great  detriment  of 
^  &ir  traders;    and  by  introducing  a  mischievous  kind  of 

:    *  gaming  or  wagering,  under  the  pretence  of  assuring  the 

.    ^  risk  on  shipping  and  fair  trade,  the  institution  and  laudable 

;  ^  design  of  making  assurances  hath  been  perverted ;  and  that, 

'*  which  was  intended  for  the  encouragement  of  trade  and 

*  navigation,  has,  in  many  instances,  become  hurtful  o4  and 
.  •destructive  to  the  same. 

.^  ^  For  remedy  whereof  be  it  enacted,  that  no  assurance  or  sect.  x. 
^*  assurances  shall  be  made  by  any  person  or  persons,  bodies 
^  corporate  or  politick,  on  any  ship  or  ships  belonging  to  His 
^•*  Majesty,  or  any  of  his  subjects,  or  on  any  goods,  mer- 
J^  dumdizes,  or  effects,  laden  or  to  be  laden  on  board  of  any 
|iP  such  ship  or  ships,  interest  or  no  interest j  or  xvii/wtd  Jvrther 
^^*)frw^  of  interest  than  the  policy^  or  by  "way  of  gaming^  or 
P^  Viflg^mn^,  or  without  benefit  of  salvage  to  the  assurer  i  and 
that  every  such  insurance  shall  be  null  and  void  to  all  in- 
tents and  purposes. 

•*  Provided  always,  that  assurance  on  private  ships  of  war.  Sect.  %. 

^4tled  out  by  any  of  His  Majesty's  subjects  solely  to  cruise 

ist  His  Majest)r's  enemies,  may  be  made  by  or  for  the 

thereof,  interest  or  no  interest,  free  of  average,  and 

iiUfdiout  benefit  of  salvage  to  the  assurer ;  any  thing  herein 

to  the  contrary  thereof  in  any  wise  notwith- 


D  D  3  **  Provided 


OF  WAGKR-POUCIES.      [Chap.  XIV. 

"  Provider!  also,  that  any  mcrcliandizcs  or  effects  from  any 
"  ports  or  places  in  Europe  or  America,  in  ihe  possession  of 
•'  the  crowns  of  Spain  or  Portiignl,  may  be  assured  in  sucli 
"  way  and  manner,  as  if  this  act  liad  not  been  made. 

The  fourth  section  relates  to  rc-insurances,  which  will  be 
the  subject  of  the  following  chapttr. 

"  And  be  it  enacted,  that  all  and  every  sum  and  sums  el' 
"  money  to  be  lent  on  botlomry,  or  at  respondentia,  upon  any 
"  ship  or  ships  belonging  to  any  of  His  Majesty's  subjects 
"  bound  to  or  from  the  Ead  Indies,  shall  be  lent  only  on  the 
"  ship,  or  on  the  merchandize  or  effects  laden,  or  to  be  laden, 
"  on  board  of  auch  ship,  and  shall  be  so  expressed  in  the 
"  condition  of  the  said  bond :  and  the  benefit  of  salvage  shall 
*"  be  allowed  to  the  lender,  his  agents  or  assigns,  loAo  alone 
*'  shaU  have  a  right  to  make  assurance  on  the  money  so  tent; 
*'  and  no  borrower  of  money  on  bottomry  or  respondentia,  is 
"  aforesaid,  shall  recover  more  on  any  insurance  than  the 
*'  value  of  his  interest  in  the  ship,  or  in  the  merchandizes  or 
*  effects  laden  on  board  of  such  ship,  exclusive  of  the  money 
"  so  borrowed  ;  and  in  case  il  shall  appear,  that  the  value  of 
"  his  share  in  the  ship,  or  in  the  merchandizes  or  effects  ladrai 
"  oa  board,  doth  not  amount  to  llic  full  sum  or  sums  he  had 
'*  borrowed  as  aforesaid,  siicii  borrower  shall  be  responsible  to 
*'  the  lender  for  so  much  of  Uie  money  borrowed,  as  he  hath 
'  ■*'  not  laid  out  on  the  ship  or  merchandize  ladcii  thereon,  willi 
"  lawful  interest  for  the  same,    togL'ther  with    the  assurance, 
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b  has  also  been  decided  upon  this  clause  of  the  act,  that   it 
tever  meant  or  intended  to  make  any  alteration  in  the  manner 
ofmsarances:  and  it  was  declared  by  the  whole  Court  in  the 
case  of  Glooer  v.  Black,  which  was  fully  reported  in  a  former  Glover  v. 
chapter,  to  be  the  established  law  and  usage  of  merchants,  that  ^'g^/^ 
mpon^^n^ia  and  bottomry  must  be  mentioned  and  specified  1394. 
In  the  policy  of  insurance. 


Vide  ante, 
c.  I.  p.  12. 


By  the  first  section  of  the  act  it  is  clear  that  at  this  day  all 
iiprances  made  contrary  to  it  arc  absolutely  void  and  of  no 
<8ect :  which,  as  has  already  been  shewn,  was  also  the  case 
hj  the  ancient  law  of  this  country.  It  may  now  be  material 
to  consider  first,  what  cases  have,  by  the  construction  put 
"tythe  learned  Judges  upon  this  statute,  been  held  not  to 
ftll  within  its  description  :  and  secondly,  those  which  do,  and 
IB  which,  the  policies  have  consequently  been  holden  to  be 
mid. 

It  was  formerly  a  matter  of  doubt,  whether  the  act  was 
I  noiDt  to  extend  to  insurances  of  foreign  property,  and  on 
r  fiveign  ships. .  The  better  opinion,  however,  was,  that  it  did 
\M;  for  it  was  clear,  that  such  insurances  did  not  fall  withm 
^^  words  of  the  statute;  and  from  an  attentive  consideration 
j^;tf  the  preamble,  they  do  not  seem  to  come  under  the  descrip- 
\lSoa  of  the  mischiefs,  against  which  it  was  the  intention  of  the 
^ligislature  to  provide.  But  these  doubts  are  entirely  at  an 
jjlod  by  several  decisions  of  the  Courts ;  and  particularly  by  a 
'fiac,  in  which  it  was  expressly  declared  by  the  Court  (and 
Ae  reason  for  it  stated),  that  the  act  was  not  designed  to 
Intend  to  foreign  ships. 

The  case  was  this  :  the  policy  was  on  goods,  on  board  three  Thellusson 
vessels,  from  Si.  Domingo  to  Botirdeaua:.     The  material  dour1.^3!5. 
of  it,  as  to  this  case,  was  in  the  following  words :  *^  On 
all   goods   loaden   or  to  be  loadcn    on    board  the  s^ips 
2>  Soigtieux,  La  Pucelle,  Le  Fainqiiery  all  or  any  of  them. 
Tbe  said  goods,  and  merchandizes  by  agreement  are,  and 
^  idiall  be  valued  at  {a)  on  25  casks  of 

p  cbyed  sugar  and  1 2  hogsheads  of  muscovadoes :  ike  policy 

(a)  This  was  blank,  as  here  printed. 
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**  to  be  deemed  student  proof  of  interest^  in  case  qfloss/*  Tl 
first  count  in  the  declaration  stated,  that  goods  to  a  gra 
amount,  being  the  property  of  certain  foreigners,  had  bee 
shipped  on  board  Le  Soigneux,  and  that  she  had  been  loe 
The  second  averred,  that  the  goods  were  shipped  on  boar 
the  three  shipsy  or  some  or  one  of  them^  to  the  amount  of  th 
sum  insured  ;  and  that  two  of  them  had  been  captured,  aiM 
the  other  lost. 

This  case  came  before  the  Com't  upon  a  motion  to  set  Wfjj^ 
the  writ  of  enquiry,  which  had  been  executed  heSott  tb 
shcriiT,  after  a  judgment  by  default,  on  this  ground :  that  tin 
jury  had  assessed  the  damages  to  the  amount  of  the  defend- 
ant's subscription,  without  any  proof  of  the  amount  or  valiK 
or  any  evidence  whatever,  except  tlmt  of  the  defendant's 
handwriting  to  the  poUcy.  In  addition  to  this  objecticm,  so 
affidavit  was  produced,  tending  to  shew,  that  in  fact  the 
insured  had  no  interest  It  was  argued  for  the  deiendant, 
that  by  the  express  agreement  of  the  parties,  no  other  prooi 
of  interest  but  the  policy  was  required ;  and  this  insurana 
on  foreign  ships  and  property  was  not  within  the  statute  pro- 
hibiting such  policies ;  so  that  the  plaintiff  was  entitled  tc 
recover  the  sum  insured  by  the  defendant,  even  if  it  could  h 
proved  that  the  insured  had  no  property  on  board*  Tk 
Court  said  that  this  was  not  a  policy  within  tlie  statute,  foreign 
shipfs  not  having  been  included  in  that  act,  on  account  of  the 
difficulty  of  bringing  witnesses  from  abroad  to  pro^'C  the 
interest.  The  only  difficulty  there  could  have  been  here; 
was  from  the  circumstance  of  there  having  been  three  ships; 
but  the  second  count  was  so  framed,  as  to  make  the  case  tin 
same,  as  if  there  had  been  but  one.  By  suffering  judgmeot 
to  go  by  default,  the  defendant  has  confessed  the  plaintiff's 
title  to  recover ;  and  the  amount  was  fixed  by  the  stipulaiioo 
in  the  policy. 

Craufurdv.        Jn  a  ftiU  more  modem  case,  which  was  much  discussed  in 

Hunter,  /•    i_  •  i       •  t     • 

BT.Repuij.  two  arguments,  one  of  the  pomts  was,  the  insurance  bdogon 

See  the  Dtdch  prize  ships,  whether  a  count  in  the  declaration,  averriiig 

P<«t  4C9  that  the  plaintiffs  as  commissioners  for  the  disposal  of  DiMI 

Luc"iw  ^  ^hij)s  and  effects  made  the  insurance,  and  that  the  said  ski/k 

s.  P.  or  any  of  thcm^  ^ocere  not  belonging  to  His  Majesty^  or  an^  ^ 
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Ms  subjects,  was  good.     This  point  came  on  upon  a  demurrer : 
and  after  argument. 

Lord  Kent/on  said  —  <^  This  question  depends  on  the  con- 

stniction  of  the  statute  19  Geo.  2.  c  37.,  for  notwithstanding 

die  argument,  I  think  at  common  law  a  person  might  insure 

vithout  having  any  interest ;  but  the  preamble  and  enacting 

part  of  the  statute  remove  all  doubt ;  for  the  act  recites  the 

mischiefs  and  inconveniences  that  had  arisen  from  the  making 

of  assurances  interest  or  no  interest,  and  then  it  enacts  (not 

declaring)  that  no  such  assurance  shall  be  made,  except  in 

oertun  cases,  which  for  very  wise  and  politic  reasons  were 

excepted.     Therefore  I  am  satisfied  that  this  count  is  good, 

noless  it  be  on  an  insurance  prohibited  by  that  statute.     But 

iux  statute  only  applies  to  ships  belonging  to  His  Majesty 

\    or  any  of  his  subjects,  and  does  not  extend  to  foreign  ships. 

L    Tbe  defendant's  counsel  then  wished  us  to  consider  these 

%    Aips  as  belonging  to  the  government  of  this  country :  but  that 

t    cnmot  be,  for  the  property  in  captured  ships  is  not  altered 

^    before  condemnation  in  the  Court  of  Admiralty. 

t 

^  It  was  formerly  thought,  that  a  valued  policy  was  a  wager- 
r  folicy,  like  interest  or  no  interest.  But  this  idea  is  now  ex- 
ploded, as  we  shall  presently  shew  by  a  solemn  decision  of  the 
ikmrt  of  King's  Bench.  Of  the  difference  between  open  and 
^ibed  policies  much  has  been  already  said;  and  the  origin  of  Vide  ante, 
tlie latter  was  derived  from  this  source,  it  being  sometimes  trou-  ^' '' 
Uesome  to  the  trader  to  prove  the  value  of  his  interest,  or  to 
in  the  quantity  of  his  loss,  he  gave  the  insurer  a  higher 
ium  to  agree  to  estimate  his  interest  at  a  precise  sum.  To 
leoover  upon  this  kind  of  policy,  the  insured  need  only  prove 
he  had  an  interest,  without  shewing  the  value.  If  indeed 
appeared,  or  could  be  made  appear,  that  the  interest  proved 
merely  a  cover  to  a  wager,  in  order  to  evade  the  statute, 
e  is  no  doubt  such  a  policy  would  be  void. 

All  this  doctrine  was  very  fully  stated,  and  commented  upon  Lewis  v. 
Xord  Mansfield,  in  giving  judgment  in  a  cause  then  de-  ^  Burr? 

in  the  court  of  King's  Bench.     "A  valued  policy,*'  "67. 
i  -His  Lordship,  ^^  is  not  to  be  considered  as  a  wager-policy,  ^,  5.  p.  X67. 
or  like  interest  or  no  interest.   If  it  were^  it  would  be  void  by 
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**  tlie  act  of  1 9  Gro.  a.  c.  37.   The  only  effect  of  the  valuation 
•*  a  &UUg  the  amount  of  the  prime  cost;  just  as  if  ibe  parties 
*'  liad  iulinitt«d  it  at  tkc  trial :  but  in  every  argument  aud  for 
"  erer)-  other  purpose,  it  must  be  taken  that  the  value  was 
•'  Axed  in  sack  a  maimer,  as  that  thf  insuretl  meant  only  to  have 
*'  an  iiiticmiiity.     If  it  be  umtL-rvaluetl,  the  merchant  himself 
**  ntniuU  insurer  for  the  surplus.     If  it  be  much  overvabifii,  it 
*'  mtixt  be  doiic  with  a  bad  view;  either  to  gain,  contrary  lo 
*'  iJip  ifjthof  the  late  King;  or  with  someview  toalraudtilem 
"  loss:  therefore  an  insured  never  can  be  allowed  to  plead  ina 
*'  court  of  justice,  that  he  has  greatly  overvalued,  or  that  his 
*'  tntcrrst  was  a  trifle  only.      It  is  settled,  thai  Upon  valued 
"  policies  (he  mercbnnt  nc'od  only  prove  some  interest,   to 
•*  take  it  out  of  1  i)  Geo.  a.  because  the  a<lverse  party  has  ad- 
"  milteil  the  value :   and  if  more  were  required,  (he  agreed 
"  raliiulion  would  eiignify  nothing.    But  if  it  should  come  out 
"  in  proi>f,  tliat  a  man  had  insured    2000/.  and  had  inierol 
"  onboard  lo  the  value  of  a  cjiblc  only;  there  never  has  been, 
"  and  1  believe  there  never  will  l>c  a  determinalion,  that  bj 
"  such  lUievMion  the  act  of  piirlianient  may  be  defeated.  TTwre 
*•  are  many  conveniences  from  allowing  valued  policies:  bm 
*'  where  they  are  used  merely  as  a  cover  to  a  wager,  they  would 
*'  be  considered  a>  an  evasion.     'File  effect  of  the  valualioti 
"  is  only  fixing  couchisivcly  the  prime  cost.     If  it  be  an  opw 
*'  jiolicy,  the  prime  cost  must  be  proved :  in  a  valued  polity 
"  it  i»  agreed."     For  these  reasons  I^rd  Mnns^ld  held,  liia' 
avalned  |K>licy  is  not  void  by  the  statute  of  the  i  >)  Geo.  2. 
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il  an  insurable  interest  But  the  part  of  the  case,  which 
ddb  for  our  attention  at  present,  was  a  clause  declaring, 
**  that  in  case  of  loss,  it  was  agreed  that  the  profits  should 
^  be  valued  at  looo/.  without  any  other  voucher  than  the 
^  policy."  This,  it  was  insisted,  rendered  the  policy  void, 
u  well  within  the  letter,  as  within  the  spirit  of  the  19  Oeo.  2. 

C37- 

Lord  Mansfieldf  at  the  trial,  indiued  to  think  that  the 
contract  was  a  fair  one ;  but  still  he  could  not  get  over  the 
objection,  the  instrument  being  void  on  the  face  of  it.  His 
Lordship,  however,  saved  the  point  for  the  opinion  of  the 
Court,  a  verdict  being  entered  for  the  plaintiff,  subject  to  that  - 
reierence. 

In  Michaelmas  Term  following,  the  matter  came  on  to  be 
lietrd;  when  after  full  argument  at  tlie  bar, 

Ixnd  Man^ld,  C.  J.  said  —  ^^  I  have,  since  the  sittii^  at 

**  GuUdhaU,  on  further  consideration,  changed  my  opinion.    I 

^  then  thought  the  present  policy  within  the  act  of  parliament : 

^  I  now  think  otherwise.     On  the  construction  of  the  act,  it 

^  has  uniformly  been  held,  that  a  valued  policy  is  not  void. 

^  It  k  incumbent  on  the  plaintiff  to  prove  some  interest;  but 

^-   *  it  is  not  necessary  to  go  into  the  whole  value.    In  the  case 

^~-  ^  of  Levis  V.  RuckeTf  this  doctrine  was  much  considered."*—* 

[Here  His  Lordship  read  the  words  already  reported,  and  then 

lie  proceeds  thus :]  <^  This  insurance  is  on  the  profits  of  a  cargo, 

1^  ^  bdonging  to  a  man,  having  a  contract  to  supply  the  army, 

W  ^  and  if  it  arrive,  the  profits  are  pretty  certain.     The  mean- 

^  ing  of  the  policy  is  not  to  evade  the  act  of  parliament,  but 

^  to  avoid  the  difficulty  of  going  into  an  exact  account  of  the 

^  quantum.     I  cannot  distinguish  it  firom  a  valued  policy ; 

^  tbexe  is  no  prc^nce  for  saying^it  is  a  wagering  one."     The 

other  Judges  concurred;  and  the  postea  was  given  to  the 

tn  a  case  before  the  late  Lord  Kenyan^  where  the  interest  Flint  ▼.  ht 
wit  atated  m  the  policy  to  be  *♦  on-  the  commissions  of  the  ^S^^m 
'^  puintiff  as  consignee  of  the  cargo^  valued  at  1500/."   His  HiLTenn,x 
Xordobip  expressed  a  strong  opinion,  that  this  was  a  good  in-  gi^d^ 

surable 


ih 
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surable  interest ;  but  ilic  matliT  ijciiifj  compromised,  it  did 
not  come  to  any  decision.  Since  llial  time,  however,  the 
question  was  brought  in  n  iiioro  sfiiiinn  manner  for  the  opi- 
nion of  the  Court  upon  a  case  rtscrvcil.  Tlif  policy  stated  the 
iiuurance  to  be  on  profits  tnhird  al  laaal.  The  declaration 
averretl,  and  the  fact  wns  that  the  iu<urrt1  xi-af  intn-ested  in 
the  profits  to  arisi:,  ami  hi'  murlf,  J'riim  lit'-  ffdc  anil  disposal  of 
the  said  cargo  of  goods.  Tiii-  ciiii'  wa-  twice  ;irf;iif'd  at  the 
bar,  once  in  the  time  ot'  Lord  Ki-ni/'ni,  luid  nftcr  time  taken 
to  delibenUc,  the  jiidfrmcnt  nt'  Mr.  JiKticc  Grose,  Mr.  Justice 
Le  JilaJic  and  himself,  was  dt-liviivd  in  a  very  luminous  and 
perspicuous  manner  by  Mr,  Justice  Luurmre,  who  declared, 
in  the  close  of  it.  tliat  I.itiI  Krviio"  concurred  in  the  judg- 
ment so  pronoimced.  Tlif  dctisimi  was.  that  such  profits 
were  tlie  subject  of  iuKuraiice,  and  tin?  cast'  ii  aryin^d  by  His 
LonUbip  upon  general  principlv.^  of  rominerdai  speculation; 
upon  the  opinions  of  foreign  jarifis,  and  uprm  the  cases  of 
Gram  \.  Parkinson  abovt-slaUii.  and  another,  prior  in  point 
of  time  to  it,  namely.  Ufai-idfun  v.  Mnrgtlsoti,  in  Mickaelmas 
Term  1776.  Hut  in  such  a  ease  it  is  necessary  to  shew  satis- 
Actorily  that  the  loss  of  profits  arose  from  a  petd  insured 
against,  such  an  perils  of  ihc  sea,  S:c.,  not  from  the  state  of 
the  market,  for  wiiicli  the  underwriters  arc  not  respon&ible. 
In  short,  it  is  incumbent  on  (he  assured  to  shew,  as  was  ob- 
'.  Kived  by  Mr.  Justice  I.ifscrour,  in  (he  case  now  referred  to, 
that  if  there  had  been  nn  sliipwreck,  ihcre  wonld  have  been 
aotne  profit. 
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expected ;  and  it  appeared  in  them  that  by  a  peril  insured  he 
was  prevented  from  enjoying  the  profit.     But  where  not  only 
the  profits  are  an  expectation,  but  the  obtaining  a  cargo,  out 
of  which  the  commission  is  to  arise,  is  also  an  expectation, 
,sach  an  insurance  cannot  be  supported  without  entirely  de-  Knox  y, 
ftroying   the  intention  of  the   stat.  19  Geo,  2,'  c-37-      The  mi^'s' 
case  in  which  the  consideration,  which  I  have  just  mentioned,  tings  at 
occurred,  was,  in  an  assurance  "  on  the  ship  Friendship,  at  ^g'ig!^'^'' 
"  and  from  Bristol  to  St  Thomases  and  Jamaica,  and  from 
^  thence  back  to  Dublin,  on  commissions  valued  at  1000/." 
The  admitted  facts  were,  that  the  plaintiff  and  one  Alexander 
Bobe,  o{  Bristol,  merchant,  on  the  26th  March,  1807,  entered 
into  a  charter-party  for  the  voyage  in  question :  that  the  ship 
Friendship  sailed  from  Bristol  with  a  cargo  for  St.  Thomas's,  but 
^Bskick  cargo  was  not  the  property  of  the  plaintiff,  nor  insured 
hfOds  policy:  that  the  ship  delivered  her  cargo  at  St.  Thomas's, 
nd  proceeded  from  thence  in  ballast  for  Jamaica,  and  was 
Captured  before  her  arrival,  and  carried  into  Cuba,  wliere  she 
was  ransomed  by  the  captain,  and  again  proceeded  for,  and 
orrioed  at  Jamaica;  that  the  policy  in  question  was  meant  and 
intended  by  the  plaintiff  as  an  insuratice  upon  the  commissions 
Ofected  to  arise  upon  the  sale  and  disposition  by  the  plaintiff 
<a  Dublin  of  produce  expected  to  be  shipped  on  board  the  said 
^  at  Jamaica.  When  the  counsel  for  the  plaintiff  had  opened 
this  case,   Lord  Ellenborough  said,  it  is  agreed,  that  this  in- 
tQrance  was  on  the  commissions  on  the  homeward  cargo ; 
^d  it  is  also  agreed,  that  the  vessel  arrived  at  the  place  where 
that  homeward  cargo  was  to  be  shipped,  and  no  reason  is 
Hngned  why  it  was   not  shipped.       No  cargo  appears  tc» 
llave  been  ready ;  this  is  an  insurance  of  an  expectation  of 
•H  expectation.     If  courts  of  justice  were  to  give  effect  to 
lUsarances  of  this  description,  they  had  at  once  better  re- 
peal the  statute  against  wager-policies.      The  plaintiff  was 
UODsnited. 

In  the  following  term  a  motion  was  made  to  set  aside  this 
iKmsuit,  which  was  refused  by  the  whole  Court,  thus  confirm- 
bg  the  opinion  delivered  by  Lord  Ellenborough  at  Guildhall. 

In  another  case  also  it  appeared,  that  an  insurance  had  been  De  Cosea 
*tede  upon  any  of  the  packet-boats  that  should  sail  from  Us^  ]['  ^^^^* 

bon  1966. 
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boyi  to  h'almuittli,  or  such  other  port  in  England  as  His  Majesty 
should  direct,  for  one  jear,  from  October  1763,  to  October 
1764,  upon  aiiv  kinds  of  goods  and  merchandizes  whatsoever. 
Aoa  it  was  agreed,  that  the  goods  and  merchandizes  shuuld 
be  wilued  at  the  sum  inspired  on  such  packet-boal,  'Xjithoul 
farther  proof  of  interesi  than  the  policy  ,-  and  to  make  no  re- 
turn of  premium  for  want  of  interest  being  011  bullion  or  goods. 
Tlie  insured  had  an  interest  in  bullion  on  board  the  Hanovci 
packet,  being  one  of  the  King's  packets  between  Lisbon  and 
FalmemtA  ,■  and  it  was  totally  lost  within  the  time  mentioned  in 
the  policy. 

,  This  case  has  already  been  quoted  for  another  purpose  :  but 
on  this'point,  the  Couit  held,  that  this  was  a  policy  of  a  pecu- 
liar sort;  and  was  an  exception  out  of  the  statute  19  Geo,  2. 
C.  37.  It  is  a  mixed  policy  ;  partly  a  wagcr-policy,  partly  an 
open  one ;  and  it  is  a  valued  policy,  and  fairly  so,  without 
fraud  or  misrepresentation.  Therefore  the  loss  having  hap- 
pened, the  insured  is  entitled  as  tor  a  total  \oss. 

It  has  also  been  solemnly  sctllfd,  that  upon  a  joint  capture 
by  the  army  and  navy,  the  officcis  and  crews  of  the  ships, 
before  condemnation,  have  an  insurable  interest,  by  virtue  of 
the  prize  act,  which  usually  passes  at  the  commencement  of  a 


Lipnn  a  policy  of  insuranceon 
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XiOrd  Mansfield.^^^^  There  are  two  questions  in  this  cause : 
isty  Whether  the  sea-officers  had  an  insurable  interest  ?   Thi^l 
irill  depend  on  the  prize  act  and  proclamation.     2dly,  Whe- 
ther possession  would  entitle  them  to  insure,  upon  the  bare 
coDtiDgency  of  a  future  grant  from  the  crown  ?     As  to  the 
finty  consider  the  act  of  parliament,  which  gives  to  all  the 
people  on  board,  that  is,  to  the  flag  officers,  commanders,  and 
odier  officers ;  to  the  seamen,  marines,  and  soldiers  on  board 
every  ship  and  vessel,  of  war,  the  sole  interest  and  property  oS 
and  in  all  and  every  ship  and  vessel,  goods  and  merchandizes, 
which  they  shall  take  during  the  war,  after  condemnation.   ' 
Does  the  act  say,  that  the  seamen  only  shall  take?  does  it 
.ka?e  a  joint  capture  by  the  army  and  navy  undefined  ?    Cer- 
tiiuly  not     Suppose,  for  instance,  a  case  which  I  remember 
p    tp  have  happened :  a  Dutch  and  English  fleet  combined  cap- 
\     tared  some  ships ;  the  Eiiglish  sailors  could  not  take  solely ;  nor 
jE    4X)ttld  the  act  mean  that  -they  should  have  nothing.     In  the 
\    one  in  question,  suppose  Captain  Dalrymple  hdA  given  no 
^    jHsistance^  is  there  any  doubt  that  Captain  Luttrell  would  have 
taken  the  whole?     The  only  difference  is,  that  now  he  hits 
W  the  merit  of  a  sole  capture.     The  word  "  soldiers^*  in  the 
\     {ttodamation,  means  soldiers  on  board  the  ship.     Thus  it 
£    aiuidi  on  the  act  and  proclamation.       But  supposing  that 
doobtfiil,  as  far  back  as  Queen  Anne*s  time  down  to  the  present, 
wherever  a  capture  has  been  made  by  a  King's  ship  or  a  pri- 
^Iteer,  the  crown  has  always  given  a  grant  of  it  a^er  con- 
:  iiannation.      There  is  no  instance  to  the  contrary.     Is  then 
tta  contingency  of  the  ship's  coming  safe  such  an  interest  as 
Qie  captor  may  insure  ?  Insurance  is  a  cotitract  of  indemnity; 
interest  is  necessary,  but  not  any  particular  form  of  in- 
it  does  not  depend  on  a  vested  formal  interest.     The 

is.  Whether  this  contingency  is  such  a  benefit  to  the     , 

,  as  will  make  it  a  loss  to  him,  if  the  ship  does  not 

?     An  insurance  on  the  profits  of  a  voyage  was  holden 

to  be  good.    {Fide  supra,  p.  402).     An  agent  of  prizes  may 

llpire  the  arrival  of  a  ship,  which  will  produce  him  profit ; 

Cir  tlKNigh  he  has  not  the  possession  of  the  property,  he  has 

an  interest  in  the  ship  coming  home,  ^  that  he  may  in- 

Here  the  possession  is  in  the  assured,  and  a  certain 

^qpectation  of  receiving  the  property  captured  from  the  crown, 

"Wycb  gives  him  an  interest  in  the  arrival.    It  is  not  a  vested 

interest,    , 
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interest,  but  such  an  eKpeclation  as  never  was  defeated.  Judg- 
ment for  the  plaintid'.  (n) 

So  ill  a  more  modern  case  ii  hai  been  hold  that  the  captorii 
'  of  ships  seized  by  them  as  prize  havo  an  insurable  interest  in 
them,  in  the  voyage  home  for  the  iiuiposf  of  bringing  them  to 
adjudication  in  the  Admiralty  :  so  that  although  the  Court  of 
Admiralty  should  ultimately  adjudge  iheni  lo  be  no  prize,  and 
award  restitution  to  tlic  original  owners,  the  captors  are  not 
entitled  to  a  return  of  premium.  The  point  came  before  the 
court  upon  a  case  re=orvcd  al  llii'  trial- 
Lord  Kemfon,  after  argiuntnt,  observed,  "  that  if  it  were  a 
l^al  capture,  the  captors  were  entitled;  11'  the  capture  were 
improperly  made,  they  were  liable  to  be  called  to  account  in 
the  court  of  Admiralty,  where  they  might  be  amerced  in 
damages  and  costs.  They  had  therefore  a  right  to  insure 
themselves  against  the  decision,  ihnt  might  have  loaded  them 
with  damages  and  custs.  On  this  short  ground  J  am  of 
opinion  that  the  assured  had  an  insurable  interest,  that  ihe 
risk  was  begun,  and  that  there  can  be  no  return  of  premiinn." 

Mr.  Justice  Grose.  —  "  The  wliolc  difiiculty  has  arisen  from 
confounding  an  absohite  indefeasible  interet^t  with  an  iusurnbtf 
interest.  It  is  not  |]retcnded  that  llie  a.'sured  had  tlie  abso- 
lute properly  in  the  subject  of  insnrauce;  neither  need  they 
have  such  property  to  make  the  policy  legal;  it  is  sufficient  if 
tliey  had  an  insurable  intiTfst:  and  jiccording  to  what  was 
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they  might  insure?  Did  they  mean  to  game?  or  was  there 
not  a  loss  against  which  they  inight  indemnify  themselves  by 
a  policy  ?  I  do  not  mean  a  certain  but  a  possible  loss.  Now 
it  has  been  shewn  that  this  was  a  case  in  which  the  Admiralty 
might  have  decreed  costs  and  damages,  and  that  is  sufficient. 
It  inight  be  asked  in  the  language  of  Lord  Mansfield  in  IiC 
Oras  V.  Hughes^  Had  not  the  insured  such  an  interest  in  the 
r  ship  coming  home,  as  to  entitle  them  to  an  indemnity  ?  I 
*  think  they  had,  and  therefore  the  plaintiffs  are  not  entitled  to 
a  return  of  premium.'*  • 


^ 


So  also  the  commissioners  appointed  by  the  ac^  of  tlie  Craufurd 
►:     llGeo.  3.  c.  80.  for  the  purpose  of  taking  care  and  disposing  gTcrmRcp. 
\     ^Dutck  ships  and  effects  detained  in  or  brought  into  the  ^^'  ^^ 

^  ...  ante,  p.  400. 

ports  of  this  kingdom,  and  who  by  their  commission  are  to  for  another 
liiDage^  sell,  and  dispose  of  the  same  to  the  best  advantage,  Q^^uf^^  ^^ 
^cooiding  to  the  instructions  they  should  from  time  to  time  Luccna» 
•Beeife  from  His  Majesty  and  the  privy  council,  contended  f^  ^^e  Exch. 
'.  ttejr  had  an  insurable  interest  in  Dutch  ships  and  effijcts  seized  Ch.and 
^  sea  by  His  Majesty's  ships  of  war,  that  they  might  be  269.  in  the 
^  Amnght  into  the  ports  of  this  kingdom ;  that  they  might  in-  J^!f  ^ 
'y   i^ire  in  their  own  name;  and  a  count  in  a  declaration  on  such 
§  *  poiky,  stating  the  nature  of  their  trust,  and  averring  that 
■  ftcy  a$  such  commissioners  were  interested  in  the  said  ships 
-  *ild  goods,  and  that  the  said  insurance^  was  made  to  and  for 
^  weir  nse^  benefit,  and  account,  as  such  commissioners,  was, 
*-  'l^lioii  demurrer,  holden   to  be  good,  the  Court  of  King's 
^ Bench  consideriiig  them  in  the  light  of  trustees,  consignees, 
^jr  egents,  in  either  of  which  characters  it  was  conceived  they 
--^  «M  an  insurable  interest. 


.*• 


^*"The9e  causes  continued  to  agitate  Westminster^hall  for  a 
number  of  years;  and  the  arguments  have  run  into  con- 
►le  length,  all  of  which,  both  as  used  at  the  bar  and  by 
learned  Judges,  are  fiilly  reported  in  3  Bos.  &  Puller^  75. 
by  the  same  gentlemen  in  2  Nem  Rep.  from  p.  269  to 
I  need  hardly  say,  when  the  high  character  of  the 
^Bench  is  considered,  that  these  arguments  contain  a 
mass  of  erudition  on  the  subject  of  insurable  interest. 
it  quite  impossible  to  give  those  arguments  in  this  place, 
swelling  my  work  to  a  size  which  would  far  exceed  its 
^OL.  II.  E  E  original 
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i  doign.  Besides,  as  the  Diiich  coinmission  ia  now  at 
aci  (B^  tbe  precise  qaeslions  ngiuted  in  these  causes  never 

*  t  again.  I  shall  therefore  content  myself  with  slating 
ihd  hliitorj-  and  the  event  of  the  suits,  referring  the  praciistr 
bihI  tlie  diligent  student  to  the  reporters. 

The  case  was  three  limes  argued  in  the  Eschefjucr-chamber, 
and  the  judgment  of  the  Court  of  King's  Bench  was  affirmed 
by  Lord  Atvanly,  Chief  Justice  of  the  Common  Pleas,  Lord 
C!iief  Baron  M'Donnld,  Heath  and  Rooke  Justices ;  Hctkaxi, 
TTiompson,  and  Gia/iam  Barons,  against  the  opinion  of  Mr. 
Justice  Chambre,  Hil.  T.  1801.  3  Boi.  &  PtdL  75.    A  writ  of 
error  was   afterwards   brought  upon  this  judgment   in  the 
House  of  Lords;  and  after  much  argument  at  the  bar,  eoveral 
questions  were  referred  to  the  learned  Judges,  a  majority  ol 
whom  were  for  affirming  the  judgment  of  the   Excheque^ 
chamber.     But  some  douhts  hnving  arisen  in  the  House  of 
Lords,  as  to  the  extent  of  the  damages  which  hod  been  given, 
particularly  by  the  then  Lord  Chancellor  {Erskine),  and  h- 
Lorda   Eldon  and  ElUnborouglu  a  venire  Jitdas  dt-  novo  <m 
uwarded  in  Jtili/  1 806,  which  came  on  to  be  tried  before  Loni      | 
JilUfdtoroHgk  at  the  sittings  after  Me.  T,  1806.    In  thceonrv 
of  the  discussion  which  liad  taken  place,  it  was  pretty  geiMv 
rally  understoo*!,  that  whatever  diilerences  of  opinion  there     | 
might  be  respecting  the  interest  of  the  Dutch  comnussionrrs 
the   House  of  Lords  and   all   the  Judges   were  clearly  ol     | 
ninion,   that   His  Majesty  had    undoubtedly  an   insunble     I 
t  in  the  ships  and  cargoes  taken  possession  of  ante     | 
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In  BaiUh  v.  Thompson^  13  East^  274.  and  in  Hagedom  v. 
OUversoHj  2  M*  and  S.  485.  where  a  person  makes  an  in* 
suranoe  for  the  benefit  of  A.  without  his  knowledge,  it  was 
hdd  that  A.  tnay  subsequently  ratify  it,  and  the  insurance 
shall  inure  to  his  benefit,  upon  the  principle  that  omnis  rati" 
kabiiio  retrotrahitur^  et  priori  mandato  equiparatur.      This 
was  also  a  great  point  in  Crats/iird  v.  Ijucena :  and  see  also 
Stirling  v.  Vaugkan^   11  East^  619.     But  if  the  fact  be  ex-  Routhv. 
pressly  found  by  the  jury  that  the  insurance  was  made  on  ^^^ 
account  of  the  captor;  of  a  ship,  it  excludes  all  consideration,  42S. 
whether  a  count  could  be  sustained,  averring  the  interest  to 
be  in  the  crown^  as  in  the  case  of  Lucena  v.  Cratifurd^ 

In  a  case  in  the  Court  of  Common  Pleas,  where  a  house  in  HiUand  an. 
Spainj  who  were  indebted  to  the  plaintiffs,  had  consigned  ^^'^i^. 
gooda  to  Messrs.  Dubois^  and  indorsed  the  bill  of  lading  to  &  Pull.  315. 
ihmn^  with  a  letter  annexed,  directing  them  to  hold  a  part  of 
the  laid  cargo  for  the  use  of  the  plaintiffs,  who  upon  getting 
anch  intelligence  made  the  insurance  in  question,  *  although 
diey  hBd  given  no  orders  for  the  goods,  the  Court  held  that 
the  plainti^s,  being  creditors  of  the  house  in  Spairij  raised  See  Ander* 
a  good  consideration  for  the  assignment ;  and  that  therefore  ^J*       ' 
there  could  be  no  doubt  that  the  plaintiffs  had  a  good  insurable 


Sm  also  in  the  same  court,  it  was  held  that  where  a  man  had  Wolfe  and 
ccma^ed  a  cargo  to  the  Cudbear  Company  in  London,  and  Hornoistie, 
daawn  bills  for  the  amount,  but  transmitted  the  bills  of  lading  '^P*'^. 
tbxoof^  the  plaintifi^  his  general  agents,  to  be  sent  to  the 
Cadbear  Company  that  they  might  insure,  and  he  at  the  same 
time  drew  on  plaintiffs  for  30Q/.  which  bills  were  accepted  and 
paid :  but  the  Cudbear  Company  refused  to  accept  the  bills 
drMn  on  them,  or  take  to  the  cargo,  or  to  insure,  upon  which 
die  plaintiffs  made  insurance  in  their  own  name,  and  informed 
the  cons^^nor,  who  approved  thereof; — the  plaintiffs  were  to  be 
comidered  as  consignees  of  the  whole,  and  had  a  right  in  that 
duumder  to  insure  for  the  benefit  of  their  consignor ;  and 
that  they  had  a  clear  insurable  interest  in  themselves  to  the 
amount  of  300/. 

E  E  2  But 


L 
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But  itill  In  the  com^truction  ol"  the  act  it  has  always  been 
hrJdpn,  that  all  insuraiicrK  inadD  bv  persons  having  no  int<?rMt 
in  tlic  event  uhout  wliirh  they  insure,  or  without  roferencf  In 
nny  property  on  board,  arc  merely  wngers,  destructive  of  ihe 
true  encia  tor  wliicli  ihi*  contract  was  introduced  into  tJic 
mercantile  world ;  inid  therefore  are  to  be  considered  as  abso- 
lutely null  luid  void. 

Upon  a  motion  for  ii  new  trial,  Lonl  MtiTtsfifld,  who  had 
t/ied  tliecausi",  made  rlie  following  rejiort: — This  was  an  action 
brought  by  ihe  plainiiff.  who  was  a  surgeon  on  board  an  East 
IndinmaH,  against  the  defeiulant,  a  passenger  in  the  same  ship, 
to  reeovcr  n  sum  of  loaaf.  upon  a  special  ngreemcnl,  bearing 
date  the  i8th  of  Ji(/'/ 1774:  by  which,  after  reciting,  Utat 
"  whereas  the  plnintitl'  bad  agreed  to  pay  to  the  defendant 
*'  tbe  KUin  of  So/,  sli-rling  at  the  next  port  the  ship  should 
'*  arrive  al,  it  was  witnessed  that  he  tlie  defendant,  in  con- 
**  Rrd«R)tiun  thereof,  di<l  undertake  that  the  said  ship  should 
"  tiive  her  passage  to  China  that  season :  and  in  case  she  diii 
"  not,  thiil  then  he  woidd  pay  to  the  plaintiff  the  sum  of 
*•  1000/.  at  the  end  of  one  month  after  the  arrival  of  the  wiid 
**  «bip  in  die  river  Thames."  At  the  trial  it  appeared,  tliat 
ibe  plninlifr<liily  poid  the  amount  of  the  2qI.  to  tlie  defenduii 
at  the  next  port,  in  jiagodas :  that  the  vessel  being  delaved 
below  tlic  Cape  and  Mnilras  m  consequence  of  a  miscalo 
laLion  of'iive  days  in  the  ledioning,  and  the  monsoons  wttin^ 
in  DBlltcr  than  unnal,  she  lost  her  paitsuge.  I'hat  tlie  pifuotlff 
hiid  lomr  ffofids  on  boiird.  which  were  liable  to  ^ufll'rby  thskw     J 
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X«ord  Mansfield  said,  —  "A  policy  of  insurance  is  in  the 

nature  of  ii,  a  contract  of  indemnity,  and  of  great  benefit  to 

trade.     But  the  use  of  it  was  perverted  by  its  being  turned 

into  a  wager.     To  remedy  this  evil,  the  statute  of  the  19  G.  2. 

c  37.  was  made ;  which,  after  enumerating  in  the  preamble 

the  various  frauds  and  pernicious  pi^tices  introduced  by  the 

per?ersion  of  this  species  of  contract ;  and  amongst  others, 

that  of  gaming   or  wagering   under   pretence   of  insuring 

vends,  S^c.  proceeds  under  general  words,  to  prohibit  all  con-* 

tacts  of  insurance  by  way  of  gaming  or  'voagervig.     Here  the 

plaintiff  gives  so  much  to  the  defendant  in  consideration  that 

the  ship  should  save  her  passage  to  China ;  and  if  not,  then, 

,    upon  her  returning  safe  to  England^   he  is  to  receive  looo/. 

If  the  first  of  these  events  happened,  the  defendant  won ;  but 

he  could  not  lose,  unless  both  happened.     Is  not  this  gaming  ? 

Ii  not  this  wagering  ?     If  this  were  allowed,   all  wagering 

policies  would  be  turned  into  this  form,  and  the  act  would  be 

entirely  defeated.     If  there  is  no  interest  in  the  case,  it  i.^ 

guning  and  wagering.     Therefore  there  must  be  a  new  trial." 

Frpm  this  case  we  find,  that  the  principle  stated  by  Lord 
Mox^sfield  in  Lewis  v.  Bucker  is  confirmed :  namely,  that 
^  ^Jiere  a  man  insures  2000/.  and  it  turns  out  in  proof  that  he 
^~  A18  nn  interest  to  the  value  of  a  cable  only,  such  an  interest 
fT  -^  never  be  allowed  to  operate  so  as  to  evade  the  statute. 
^  £ar  in  this  case,  it  appeared  in  evidence,  that  the  plaintiff  had 
I  fqme goods  on  board;  but  that  was  held  not  to  be  an  interest 
V^^i(SEudexit  to  justify  an  insurance  so  evidently  contrary  to  the 
^  .9$ft  oi  parliament. 

n  Indeed  wherever  the  Court  can  see  upon  the  face  of  the 
i-illBlicjr)  that  it  is  merely  a  contract  of  gaming,  where  indemnity 
if^  not  the  object  in  tiew,  they  are  bound  to  declare  such  policy 


«i  The  plaintiffs  had  lent  io  LawsoHy  captain  of  the  Liord  Lowryand. 
^i^UlandEast  Indiamauy  26,000/.  for  which  he  had  given  them  ^"^^^*'  ^' 
A.. common  bond,   in   the  penal  sum  of  52,0.00/.     While  he  Dousl468. 


with  his  ship  at  China^  the  plaintiffs  got  a  policy  of  in- 
underwTitten  by  the  defendant  and  others,  which  was 
**^  the  following  terms :  "  At  and  from  China  to  London,  be- 

E  E  3  "  ginning 
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*'  ginning  the  adventure  upon  the  goods  from  the  loading 
•*  theroot'  on  board  the  said  ship  at  CarUoit,  in  Chinoy  &c.  aod 
**  upon  the  said  ship  Ironi  and  immediately  following  her  ar- 
"  rival  at  Canton  in  China,  valued  at  26,000/.  b^ng  the 
"  nmouiit  of  Captain  Patrick  Ijowson's  common  bond,  payable 
*'  to  the  parties  as  Ehall  be  described  at  tlie  buck  of  this 
"  policy ;  and  it  bears  dote  the  i6th  day  of  December  1775; 
"  Bivd  in  case  of  loss,  no  other  proof  of  interest  to  be  rt^ 
"  gnired  than  the  exhibition  of  the  said  bond:  warranted  fi« 
**  from  overBgOi  and  without  benefit  of  salvage  to  the  in* 


At  tlie  head  of  the  subscription  was  written,  "  On  a  bond 
as  odotv  expressed."  Captain  Lavxan  sailed  from  China,  uid 
arrivtd  safe  with  his  privilege  (as  it  is  called)  or  advcnturtv  in 
London,  on  ist  of  Juli/  1777,  none  of  the  events  insured  against 
having  huppened.  The  receipt  of  the  premium  was  ackiKm- 
ledged  on  the  back  of  the  policy.  This  case  came  before  the 
Court  upon  an  action  for  a  return  of  premium,  on  the  groniLd 
th«tt  the  policy  being  without  interest,  the  contract  was  void. 
This  c«M%  OS  far  ns  it  relates  to  the  question  of  return  of  pr^ 
mium,  will  be  considered  in  a  future  chapter :  but  In  the 
counc  of  the  discussion,  it  became  necessary  to  determine 
vrhethw  the  policy  just  recited  was  good  witliiii  the  6t»\Mc. 
At  the  Irtnl  which  came  on  at  the  sittings  after  Trinity  term 
1780,  the  Chief  Justice  was  of  opinion,  thai  this  was  a  gaming 
policy  prohibited  by  the  statute  of  19  G.  2.  c.  37.  and  aveidict 
va&  given  for  tbc  defendant.     His  Lordship,  however,  hamg 
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"Hie  three  other  Judges  supported  their  opinions  upon  the 
ioUowing  grounds. 

liord  ifaEofi^CaUL— <^  It  is  certainly  true,  in  many  instances, 
tliat  first  thoughts  are  best.    I  am  now  very  much  inclined  to 
wlj  first  opinion^    There  are  two  sorts  of  policies  of  insur- 
iDce ;  mercantile  and  gaming  policies.    The  first  sort  are  con- 
tncts  of  indemnity,  and  of  indemnity  only ;  and  from  that 
fiiBeiple  a  great  variety  of  decisions  and  consequences  have- 
Uloired.    The  second  sort  may  be  the  same  in  form ;  but  in 
them  there  is  no  contract  of  indemnity,  because  there  is  no 
interest  upon  which  a  loss  can  accrue.     They  are  mere  games 
of  hazard,  like  the  cast  of  a  die.     In  the  present  case  the  na- 
ture of  the  insurance  is  known  to  both  parties.    The  plaintiffs 
ii^f  ^  We  mean  to  game :  but  we  give  our  reason  for  it ; 
^  Cqptain  Lamcn  owes  us  a  sum  of  money,  and  we  want  to  be 
^  leeure  in  case  he  should  not  be  in  a  situation  to  pay  us." 
hvas  a  hedge.     But  they  had  no  interest ;  for  if  the  ship  had 
boen  iost^  and  the  underwriters  had  paid,  still  the  plainti£& 
[    Mild  have  been  entitled  to  recover  the  amount  of  the  bond 
\    Stomldtmsofu    This  then  is  a  gaming  policy ;  and  against  an 
[   tet  of  parliament." 


k 
-< 


Mr.  Justice  Askhurst.  —  ^^  A  policy  of  insurance  ought  to 
k  a  mere  contract  of  indemnity,  and  nothing  more ;  but  here 
I   dM  money  might  have  been  paid  twice^  which  shews  decisively 
.  that  this  was  a  gaming  policy." 

Mr.  Justice  Btdler.  —  "  It  is  very  dear  to  me  that  the 
•  y^fln*?^  ought  not  to  recover.  There  was  no  firaud  on  the 
^§avt  of  the  underwriters,  nor  any  mistake  in  matter  of  fact  If 
.-lll^taowas  mistaken,  the  rule  applies,  that  ignorantia  juris 
IMi  §gcusai.  This  was  a  mere  gaming  policy  without  interest." 
^fgteoAAy  to  this  opinion,  the  rule,  for  a  new  trial  was  dis- 
^baiged.  ^ 

Ilwas  held  not  to  be  a  gaming  policy  for  a  person  who  had  PuUer  v. 
goods  to  SL  Petersburg^  to  make  therunderwritsons  ^^^* 
_      to  pay  a  total  loss  in  case  the  ship  should  notbe  allowed,  opoa  Dc 
bj  the  JBiif^im  government,  to  discharge  her  ci^go  at  &.i^^^tfi^  Se^i^v. 
^»g9  and  the  assured  was  allowed  to  recover,  on  an  allegation  staniforth, 

E  E  4  that  \\^, 
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I  that  the  vessel  had  not  been  allowcil  lo  iliscliargc  her  cargo, 
but  was  obliged  to  rcliirn  liink,  hv  uliieh  the  value  was  n- 
duced  below  the  nnioiint  t)t"  llir  iiivuict-  piicc,  togithtr  «iiii 
the  charges  thereon,  and  tlie  picinium^  v(  insurance,  4'C-  '*t- 
It  was  held  not  to  be  u  gaining  iidiicv  :  :iliy,  it  is  an  insur- 
ance on  the  goods,  not  on  tlit'  voy;ii.;f  :  ami  3tilj-,  The  agr«- 
ment  allows  the  non-aiiniis>ion  of  (lie  giwii.s  to  be  a  loss. 


The  second  section  of  i!ic  att 
insurances  being  maduon  jirivuti 
interest,  seems  sufficieiilly  clear, 


jid  J 


eciin 


,  which  allo»-sof 
ar,  interest  or  no 
s.  no  cxpJanalion, 


Mt.Juttica 

Blidknone, 
a  >dI.  Com. 


The  third  section,  by  wlijcii 
dizes  or  effects  IVoin  any  port^  i 
in  the  possession  of  tlic  cro«iis 
effected  in  the  manner  pructisi 
seems  to  be  obscurely  \n>rd<(l. 
upon  the  law  of  Ei/glatid  obsirvc 
viBo  is  sufficiently  obviotis.  Xo 
in  order  to  comprclieiul  the  m 
must  observe,  that  the  trade  rroii 
req>ective  colonies  and  esiabiisli 
the  returns  tiicreof,  can  only  be 


nsLirantes  upon  any  merchan- 

■r  ]jlaeex  in  Lurojic  or  Ammca, 

(if  Sjxiin  or  I'oituna!.   may  be 

il   beloix-  ibis   act  was  passed, 

'I'lie   learned    commentator 

.,  that  llie  reason  of  tills  pro- 

witlistanditig  this  authority, 

Miiitig  of"  the  legislature,  we 

Spnir,  and  I'mlugal,  to  their 

iienls  in  SoitHi  Amnica,  and 

carried  on  by  iheir  own  sub- 


jects; and  all  other  persons  are  prohibited  irom  that  trade  by 
jxHitive  regulations  of  these  lesjiective  states.  The  conse- 
quence of  such  a  prohibition  is,  that  all  the  goods  and  mer- 
chandizes with  the  subjects  of  this  and  other  countries  export 
from  Spain  and  P'jilii<^iil,    nnisl   be  in  the  names  of  Sjianid 
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I^slature  intended  rather  to  have  said,  that  insurances  on 
goods  from  ports  belonging  to  Spain  and  Poritigal  in  Europe 
to  any  ports  in  America  belonging  to  those  courts,  and  from 
such  ports  in  America  to  such  ports  or  places  in  Europe^  shall 
be  valid  and  effectual  contracts,  than  to  authorise  insurances 
from  the  dominions  of  Spain  and  Portugal  in  Europe  or 
America^  to  whatsoever  place  in  the  world  the  ship,  in  which  ' 
these  goods  are  to  be  carried,  may  happen  to  be  destined. 
The  words,  however,  certainly  admit  of  that  broad  construe- 
tioD  :    for  the  place  of  destination  is  not  ascertained. 

Upon  this  section  of  the  act,  it  may  be  observed,  that  the 
equitable  construction  of  such  contracts  of  insurance  as  are 
;:^    protected  by  it,  seems  to  be,  that  they  may  be  made  without 
^    bterest,  notwithstanding  the  case  of  Goddart  v.  Garret,  above  Vide  ante, 
^    dted:  since  in  such  instances  it  is  impossible  for  the  person  P*  ^^^' 
^    insured  to  bring  any  certain  proof  of  interest  on  board. 

Hitherto  we  have  spoken  merely  of  that  part  of  this  very 
ttlatary  act,  which  requires,  that  every  person  making  such  a 
contract)  should  have  an  interest  in  that  which  is  the  object 
of  the  insurance.  Another  part  of  it  still  claims  our  attention 
•^that  which  prohibits  re-assurances.  — What  a  re-assurance 
^1  in  what  cases  it  is  prohibited ;  and  when  it  is  allowable,  wiU 
.Arm  the  subject  of  the  following  chapter. 


(     411     ) 


CHAPTER  XV. 


QfRe-Assurancet  and  qf  Dottble  Insurance 

^  E-ASSUR ANCE,  as  understood  by  the  Uvr  ot  Sngtand 
'  may  br  said  to  be  a  contract,  which  the  first  iiiburer  en- 
ten  into,  in  order  to  relieve  himself  from  those  riska  nhtcbhe 
has  incatitioDsly  undertaken,  by  throwing  them  upon  other 
uiidflTwritci's  who  are  called  re-assurers.  This  species  of  con- 
tract hai  obtained  a  place  in  ftiost  of  the  commercial  bystejnf 
of  the  trading  powers  of  Europe.-  and  it  is  allowed  by  them  at 
this  day  to  be  politic  and  legal.  The  learned  Boexus  has  de- 
cided expressly  in  favour  of  it ;  and  has  cited  many  respectable 
authorities  in  support  of  his  opinion.  "  Assecurator,  post  fao 
I  AMwrnH.  "  tani  assecuratfonem,  potest  se  assecurari  facere  ab  alio  a»c- 
"  curatore,  et  iste  secundus  assecurator  tenetur  pro  assecun- 
*'  tiooe  facta  ^  primo,  et  ad  solvendum  omne  totum,  quwl 
*'  primiift  assecurator  golTerit,  et  ista  secunda  assecnratio 
"  valet."  By  the  ancient  law  of  Frarice  such  assurances  were 
reckoned  valid,  and  perfectly  consistent  with  equity  and  good 
L«  Guidon,  conscience.  The  author. of  the  Guidon  observes,  that  if  it « 
<.a.iti.»g.  happen  that  the  insurers,  after  underwriting  the  policy,  repent 
^^^^L     of  their  engagement,  or  are  afraid  to  encounter  the  risk,  liic; 
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prevails ;  for  by  the  positive  and  express  regulations  and  ordi-  ^  ^8*  ^9^* 
nances  of  Koningsberg,  Hamburgh^  and  ^ilboa^  re-assurances 
are  allowed  to  be  effected,  and  consequently  are  lawfiil  con* 
tracts. 

By  the  passage  cited  frc»n  the  Guidon  it  might  be  observed, 
that  it  was  a  distinguishing  character  of  this  iqiecies  of  con- 
tractf  that  notwithstanding  a  re-insurance,  the  first  omtract 
sabrists  as  at  first,  without  change  or  amendment.    The  re«  <  Cneriton 
insurer  is  wholly  unconnected  with  the  original  owner  of  the  ^'  ^^^* 
property  insured;  and  as  there  was  no  obligation  between   Pothier, th* 
them  (Higinally,  so  none  is  raised  by  the  subsequent  act  of  the  ^^I^*' 
fint  underwriter.     The  risks  of  th^  insurer  form  the  object  of 
the  re>insurance^  which  is  a  new  independaiit  contract,  not  at 
all  concerning  the  insured ;  who  consequently  can  exerciie  no 
power  or  authority  with  respect  to  it. 

• 

Agreeably  to  the  laws  of  those  countries  just  referred  to, 
and  consistently  with  the  opinions  of  those  respectable  writers, 
whose  works  we  have  had  such  frequent  occasion  to  mention, 
die  law  of  England  adopted  their  regulations,  and  permitted 
the  underwriters  upon  policies  to  insure  themselves  against 
tliose  risks  for  which  they  had  inadvertaitly  engaged  to  in- 
demnify die  insured;  or  where  perhaps  they  had  involved 
themselves  to  a  greater  amount  than  their  ability  would  en- 
able them  to  discharge.  Although  such  a  contract  seems  per- 
fectly fiiir  and  reasonable  in  itself,  and  might  be  productive  of 
very  beneficial  consequences  to  those  concerned  in  this  im- 
portant branch  of  trade ;  yet,  like  many  other  usefiil  in- 
stitutions, it  was  so  much  abused,  and  tum^  to  purposes 
so  pernicious  to  a  commercial  nation,  and  so  destructive  of 
those  very  benefits  it  was  originally  intended  to  promote  and, 
encourage,  that  the  legislature  was  at  last  oUiged  to  interpose, 
and  by  a  positive  law  to  cut  off*  all  opportunity  of  practising 
those  frauds  in  future,  which  were  become  thus  glaring  and 
enormous. 

Accordingly  by  the  fourth  section  of  that  statute,  which  19  Geo.  1. 
formed  the  subject  of  the  preceding  chapter,  it  was  enacted,  ^37*^4* 
**  that  it  should  not  be  lawful  to  mal^e  u-AttUiuvcfef  unless 
**  the  assurer  should  be  insolvent,  bebome  a  banknqiti  or  die; 

«  in 
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*'  in  citfarr  of  wfaich  cases,  such  assurer,  his  executors,  ailmi* 
"  lUstJVtors,  or  assigns,  might  make  re-assurance  to  the  aioouni 
**  before  by  him  as^sured,  proTidEd  it  should  be  expressed  ia 
"  tlic  poUcj'  to  be  a  rc-assurance." 

From  tliis  act  it  is  apjinrent  that  all  kinds  of  re-esaumicc 
are  not  prohibited ;  but  wherever  such  a  contract  lends  to  the 
attvonovincnt  of  cumtneroe,  or  to  the  real  benefit  of  an  in- 
dividual,  iii  Huch  n  case  it  shall  be  permitted.  Thus  in  case 
of  insolvency  or  bankruptcy,  it  is  advantageous  to  the  credi- 
tors in  gvncral,  as  well  ns  to  the  individual,  that  a  re-assur&nce 
fihoiild  be  made ;  for  by  these  means  the  fund  of  the  bank- 
rupt's  CKtnlD  is  not  diminished  in  case  of  loss,  and  the  iii».urtd 
has  a  belter  security  for  the  payment  of  the  amount  of  his  (iii» 
n»g^  or  at  least  a  proi)ortion  of  it.  (a)     If  the  insurer  die, 

it 


(o)  fumiorly.  if  nn  iindcnvrilcr  hetame  a  Imiikrupt  after  he  hul  Riiv 
uribcd  dil!  policy,  anJ  lioforv  n  loss  liappenu'd,  ihe  iunircd  wm  do( 
eutldeil  la  o  diviUentl  iiiit  ol'  the  bankrupt's  eiliitc.  Tbis  being  found  t 
Iicov}  inconvenience,  niiJ  ]i  ilis<:ouragi:nient  to  iniJc,  parliament  wu 
obliginl  to  inttrjKjjp,  luiil  to  alter  the  kw  in  Ihi?  respect.  The  natme 
rcdiwl,  "  tlint  mordtantit  and  traders  lrr<|uently  lend  Dioney  on  boUooin', 
"  (IT  ml  raptmdeniia,  wxd  in  tlie  cstirsc  of  tlieir  trade  imjuently  cmiw 
"  dioir  aliJ|>*  or  vvweloi  naJ  lliu  goodi  und  merchandizes  loaded  tbcreoG. 
"  t«  be  iniiircil ;  and  thiic  wUi-re  commissions  of  bankruptcy  huvc  iwiKd 
"  n^liit  thi:  ubll^r  in  xudi  bottomry  or  mptindeniia  bond,  or  the  tnulcr- 
**  writer,  vr  SKturtr  in  Hich  inturance,  before  the  loss  of  the  nltip  orgood^ 
**  tRRtdilnind  w  policy  of  insurance  montioned,  hwl  h^pened,  it  Iwi 

ia  a  qoMtion,  Whether  the  obligee  or  obligees  in  mcI)  boiA      I 
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k  is  no  less  necessary  and  beneficial  to  his  successors,  that 
there  should  be  a  re-assurance,  than  it  was  in  the  former  case 
of  a  bankruptcy :  because  it  will  provide  assets  to  satisfy  the 
insored  in  case  a  loss  should  happen,  and  thus  secure  the 
estate  of  the  deceased  for  the  benefit  of  his  heirs.  Indeed,  in 
both  cases,  the  intention  of  the  legislature  seems  to  have  been, 
to  provide  a  fund  for  the  payment  of  that  proportion,  which, 
in  case  of  an  insolvency,  the  insured  will  have  a  right*  to  de- 
mand, in  common  with  the  other  creditors ;  and  for  the  pay- 
ment of  the  whole,  without  prejudice  to  the  heir,  even  in 
cases  where  the  ancestor,  at  the  time  of  his  death,  was  in  sol- 
rent  circumstances. 

This  act  is  worded  in  such  express-  terms,  excluding  every 
species  of  re-assurance,  except  in  the  three  instances  of  death, 
bankruptcy,  or  insolvency,  that  a  doubt,  as  it  should  seem,  vide  ante, 
could  hardly  be  founded  upon  it.     But  as  it  was  held,  that  ^'  '^' 
the  first  clause  of  the  statute^  prohibiting  insurances,  interest 
or  no  interest^  did  not  extend  to  foreign  ships:   so  it  was 
argued,  that  re-assurances  made  here  on  the  ships  of  foreigners 
did  not  fall  within  the  act.     It  might  have  occurred,  however, 
that  the  first  clause  of  the  statute  is  qualified,  and  only  pro- 
hibits such  insurances  when  made  on  His  Majestj/s  ships^  or 
the  skips  belonging  to  His  Majestxfs  subjects:    whereas  the     • 
clause  in  question  is  general,  and  without  restriction;    the 
inference  from  which  is,  that  the  legislature  had  both  objects 
in  view,  and  meant  wholly  to  prohibit  the  one,  but  not  the 
other. 

This  point  came  on  to  be  considered  by  the  Court  of  Kind's  Andree  v. 

Fletcher 

Bench,  in  the  year  1787,  in  the  form  of  a  special  case,  stating,  ^  Term' 
that  a  re-assurance  was  made  by  the  defendant  on  a  French  ^®P*  *^** 
tessely  first  insured  by  a  French  underwriter  at  Marseilles^ 


*  dd)t  or  debts,  owing  by  him,  her,  or  them,  on  every  such  bond  and 
^  policy  of  insurance  as  aforesaid,  and  should  have  the  benefit  of  the 
^  several  statutes  now  in  force  against  bankrupts,  in  like  manner,  to  all 
^  intents  and  purposes,  as  if  such  loss  or  contingency  had  happened,  and 
*^  the  money  due  in  respect  thereof  had  become  payable  before  the  time  of 
''  the  issuing  out  the  commission." 

*  who 
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wbo  mit  living,    and  who,  at  the  time  of  subscribing  the 
second  policy,  was  lolrent. 


The  Court  [Askhurst,  Btdlei\  and  Grose,  Justices,}  were 
unanimously  of  opinion,  that  this  policy  of  re-assurance  wb* 
void:  and  that  every  re-assurance  in  this  country,  rather  by 
British  subjects  or  Ibreigners,  on  British  or  foreign  shipi,  ii 
*md  by  the  ntatute  ;  unless  tkejirst  asmrvr  be  irtsolvettt,  btame 
a  bsHtntpt,  or  die. 

L«  Oviduii,        Then  \a  unothei'  species  of  re-a^^^iivancc  allowed  by  ihc  \aM% 

t,\.tn.vi.  of/ViiWMT,  as  established  by  :in  crdiiiance  of  LraMi  the  Four- 

Icentb,  which  was  also  taken  rroni  thai  ancient  and  excellent 

Oid.dft'fw.  Frtitck  treHtisc,  that  has  been  so  frequently  mentioned.     By 

i*.5l'(i,**'    **"*  regtiUlion,  it  is  declared  lawful  for  the  assured  to  insurr 

»rt.  10.        the  »olvency  of  ihc  nndevwrilcr.    By  these  means,  liie  perwrn 

uMured  gets  rid  of  those  feavs)  which  he  may  have  conceived 

s  Mk.  i9»-  «>ic*™''ig  the  ability  of  the  insurera  to  pay,  and  lie  gains  i 

4i>  scvoiid  security  to  answer  for  the  sufficiency  of  the  first.    Bal 

it  is  not  to  France  alone  that  tliis  kind  of  contract  is  regain* 

ed;  for  by  the  positive  laws  of  many  other  mnritiniti  ttaUS, 

such  rp-aasunmccs   are  valid  and   binding  contracts.     The 

Kngtisi  statute,  which  has  been  the  subject  of  this  and  ihr 

k  preceding  chapter,  takes  no  express  notice  of  this  sort  of  in- 

saniMx:  because,  in  truth,  I  believe,  it  never  was  very  much 
in  practice  in  England  ■.  but,  however,  it  seems  clear,  tJint  Kidi 
a  circumstance,  as  the  solvency  of  the  underwriter,  u  nolM 
insuralite  interest ;  that  a  policy  opened  upon  such  an  erwt 
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Ettms  instead  of  one,  or  the  same  sum  twice  over,  for  the  same 
UmBf  by  reason  of  his  having  made  two  insurances  upon  the  , 

same  goods  or  the  same  ship.  The  first  distinction  between 
diese  two  contracts  is,  that  a  re*assurance  is  a  contract  made 
b|j  the  first  underwriter,  his  executors  or  assigns,  to  secure 
bimself,  or  his  estate :  a  double  insurance  is  entered  into  by 
the  insured.  A  re^assurance,  except  in  the  cases  provided  for  19  Geo.  2. 
by  the  statute^  is  absolutely  void :  a  double  insurance  is  not  I'lLk.^ 
ircMd;  but  still  the  insured  shall  recover  only  one  satisfaction  R>ep.4i6. 
for  his  loss.  This  requires  explanation.  Where  a  man  has 
iBode  a  double  insurance,  he  may  recover  his  loss,  against 
wMch  oi  the  underwriters  he  pleases,  but  he  can  recover  for 
no  Bsore  than  the  amount  of  his  Idss.  This  depends  upon  x  Burr.  49a. 
the  nature  oi  an  insurance,  and  the  great  principles  of  justice 
■nd  good  faith.  An  insurance  is  merely  a  contract  of  indem- 
nitjr  in  case  of  loss :  it  follows  as  a  necessary  consequence 
diet  a  man  shall  not  recover  more  than  he  has  lost,  or  recover 
wlisfiiction  greater  than  the  injury  he  has  sustained.  This  rule 
wea  wisely  established,  in  order  to  prevent  firaud,  lest  the  de- 
life  of  gttn  should  occasion  unfair  and  wilful  losses.  It  being 
thus  settled,  that  the  insured  shall  recover  but  one  satisiac- 
tioMy  and  that  in  case  of  a  double  insurance,  he  may  fix  upon 
wbidi  of  the  underwriters  he  will  for  the  payment  of  his  loss, 
it  18  a  principle  of  natural  justice  that  the  several  insurers 
dMmid  all  of  them  contribute  in  their  several  proportions,  to 
satisfy  that  loss,  against  which  they  have  all  insured. 

These  principles  have  been  fully  declared  to  be  law  in  seve- 
ral cases,  which  are  now  to  be  mentioned. 

In  the  year   1763,  it  was  ruled  by  Lord  MansfiM  Chief  Ne^by  v. 
Justice  and  agreed  tb  be  the  course  of  practice^  that  upon  a  ^Tl'r^' 
double  insurance,  though  the  insured  is  not  entitled  to  two  in  Esster 
satisfactions;  yet,  upon  the  first  action,  he  may  recover  the  ^S's^rIp. 
whole  sum  insured,  scad  may  leave  the  defendant  dierein,  to  4^6. 
recover  a  ratteble  satisfaction  from  the  other  insurers. 

Thus  also  it  was  determined  in  a  subsequent  case  at  Gtdld"  Rogtn  t. 
haU*  It  was  an  action  on  a  policy  of  insurance  on  a  ship  fiK>m  |^j^^^'^ 
NmfbundUmd  to  Dominica^  and  from  thence  to  the  port  of  Vac. 
discbarge  in  the  West  Indies,    It  Was  a  valued  policy  on  the  J^*^f^ 

ship   Maosfield. 
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i  fro^t;  and  on  the  goods  as  interest  should  appen 

'  9wrd^p•■iled  from  St.  John's  the  i-]lh  of  December  1775,  au 

lhr>fUntiff  declared  as  for  a  lotnt  Io<is.  'Flic  defendant  under 

vmsftr  200^  and  has  paid  into  court  124L    This  sum  wa 

Kamppoeition,  that  the  undcnvriterson  s  Tnrnier  poliq 
r  a  share  of  the  loss.     The  plaintiff*  had  ortginall] 

dat  Xdvtrpool  on  a  voyn^e  Fi-om  Newfoundland  to  Bar- 
IdAwidtiw  Leeojard  IsUinds,  with  an  exception  of  Amt- 
fittKitKftomt:  but  the  plaintiff  afterwards,  for  the  purpoie 
ATaMriOg  hhnaelf  against  capture^  and  having  altered  the 
cuune  uf  lii«  voyage,  made  the  present  insurance.  The  plain- 
tiff DOW  insisted  he  was  entitled  to  receive  the  full  amount  ol 
fai*  jlisamncc  against  the  defendant,  and  not  to  any  part  trom 
the  Uoerpo"!  underwrilers,  because  tlie  voyage  now  insund 
wa«  ilillei-uiii  from  that  insured  at  Lhrrpool.  There  was  Iwiw- 
ever  a  verdict  for  the  plaintiff"  li>r  his  full  demand,  lul/t  liberty 
Jbr  tkt  d^htdatil  to  britii'  an  action  agahut  the  Liverpool ^n- 
tlavrHers,  if  he  thought  Jil. 


Accordingly  in  the  Easier  term  following,  im  action  wu 
brought  IW  money  had  and  received  to  the  use  of  the  plaiutif^ 
who  vm  ihu  defendant  in  the  last  cause,  in  order  to  recow 
a  contribution  for  the  loss  which  the  plaintiff  had  becnobligal; 
to  pay.  It  wafi  agreed  by  both  parlies  to  admit,  that  on  te 
LotuAm  policy  (which  was  the  subject  uf  die  fortucr  actioii 
23092.  wCTe  insured :  that  on  the  two  Liva'pool  policifie  1 700! 
were  insured ;  that  the  merchant  nas  interested  to  the  amount 
o( ^aol.  oil  tlie  ship;  300/.  on  the  freight ;  and  1400/.  outbe 
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agiinft  either?  It  is  like  the  case  of  two  securities ;  where^ 
if  all  the  money  be  recovered  against  one  of  them,  he  may 
recover  a  proportion  from  the  other.  Then  this  would  bring 
it  to  the  question,  whether  the  second  insurance  is  void  as  a 
reHUsurance.  But  a  re-assurance  is  a  contract  made  by  the 
insorer  to  secure  himself;  and  this  is  only  a  double  insurance** 
There  was  another  ground  taken  in  the  cause,  which  is  not 
material  to  be  mentioned  here :  but  upon  this  direction,  the 
idaintiflf  had  a  verdict. 

Although  a  man,  by  making  a  double  insurance^  shall  not 
be  allowed  to  recover  a  double  satis&ction  for  the  same  loss; 
yet  various  persons  may  insure  various  interests  on  the  same 
thiagi  and  each  to  the  whole  value  (as  the  masters  for  wages,  x  Burr. 496. 
^  owner  for  freight,    one  person   for  goods,   anotlier  for 
bottomry),  and  such  a  contract  does  not  fall  within  the  idea 
<>f  a  doafate  insurance.    There  is  a  full  case  upon  this  subject, 
*Dd  a  very  elaborate  argument  of  Lord  Mansfield^  in  deliver^ 
ing  the  judgment  of  the  whole  Court  of  King^s  Bench,  in 
vhidi  most  of 'the  questions  relative  to  double  insurances 
v^  dearly  and  decisively  settled.     In  this  cause  the  question  Oodla  ind 
^  whether  the  plaintiff  ought  to  recover  his  whole  loss,  or  ^'^^^ 
only  a  half  ?  it  being  objected  that  there  was  a  double  insur*  doo  Aflii. 
•'ice.     A  verdict  was  found  for  the  whole,  subject  to  the  iBu^*.489, 
opinioii  of  the  Court  upon  Liord  MansfieUTs  report.  1  Black. 


Rep.  103, 


Lord  Mansfieldf  in  delivering  the  opinion  of  the  Court, 
b^ian,  by  stating  the  facts,  as  they  appeared  to  him  at  the 
trid. 

Mr.  Metfiokm  of  Si.  Petersburg  had  dealings  with  Mr.  An^ 
^^  and  Company  of  London^  who  often  sent  ships  from 
^^^(mdon  to  Mr.  Meybohm  at  St.  Petersburg.  Meybohm^  as  ^p<- 
Pcared  by  the  evidence,  was  indebted,  on  the  balance  of  their 
^^^ooonts,  to  Amifand  and  Company.  Amyand  and  Company 
^^i)t  a  ship,  called  The  Galb/tvayy  Stephen  Barker  master,  to 
Mi.Met^kmf  at  St.  Petersburg,  to  fetch  certain  goods. 
"^CfyioAm  sent  the  goods,  and  promised  to  send  the  bill  of 
^^dhig  by  the  #eKt  post,  but  never  did.  Afterwards,  in 
'^'g^  iTS^9  4^^^  ^^^  Company  got  a  policy  of  insur- 
^1^  from  private  underwriters,  for  i  looL  on  the  ship,  tackle, 

VOL.  II.  F  p  and 
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and  goodi)  at  and  from  Lotuian  to  Si.  Petersburg,  sad  at  and 
from  tiicncc  back  ngain  to  London .-  wliicli  policy  wuu  aigned 
bv  wrrcrtd  private  underwriters,  quite  different  persons  from 
t)»  pttaeat  defendanti;  and  ol'  this  sum  of  iioo^  tbui 
underwiitton,  500/.  was  declared  to  be  on  ^^  parts  of  tiie 
•hip,  and  tbe  remaining  600I.  to  be  on  goods.  Between  llie 
i6tb  of  August  aod  the  sStb  oi  September  1756  (both  iu- 
diuied],  Mr.  Aim/and  insarcd  Soo^  more,  with  other  prrrtu 
tiutiRn :  and  tliis  latter  insurance  was  upon  goods  only :  and 
was  only  at  nnd  from  Si,  Petersbtirg  to  London.  On  the  jStb, 
l^th,  and  30th  of  October  1756,  Mr.  Ajju^atid  miUKd  900!. 
more  with  other  private  insurers,  which  last  insurance  wat  or 
goods  oaly.  M  nnd  from  the  Sottad  to  London.  So  that  lb; 
vhole  HUni  insured  by  Amyand  and  Company  was  2800/.,  ol' 
which  the  simi  of  3300/.  was  on  goods,  and  the  reoiaining 
500/.  was  on  the  ship.  Seveial  letlers  being  given  in 
fiTidence,  it  appeared  that  Mei/bohm  wrote  from  Pttrrsbvg 
on  the  7th  of  SepUmber  1756  (the  date  of  his  ftrst  letKt 
ou  tliu  subject)  to  Ami/and  and  Company ;  and  meniionui 
wluU  goods  he  should  scud  to  them,  refc-rring  to  the  iiivoict 
ior  particulars;  and  directed  (bcm  to  got  InBuraiice  tliere- 
011.  and  to  pWu  tlio  good^  and  the  insurance  to  a  particuiar 
account  which  lie  namod  in  his  letter ;  in  which  he  also  speci- 
fied »amt  iron,  which  was  for  Mr.  Amtfand'B  own  accoutif. 
Thifl  letter  Mr.  vfnyi3R{/  afterwards  received  (probably  about 
the  27lliof  OirioVf),  and  in  consequence  of  it  made  the  in- 
saranocaccsDrdingiy,  upon  the  28tli,  apth,  and  30th  oT  the  satnr 
'  ■,  aabafote-mentioned.    -fl%6(jAni,  having  shipptd  tk  ' 
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Companv ;  and  disclosed  to  theip,  at  the  same  time, 
\  particulars :  and  they,  upon  the  i(5th  of  November 
lier  being  thus  apprised,  that  there  might  be  another 
Wf  made  the  insurance  now  in  question,  for  2316/.  on 
b  at  and  from  the  Sound  to  Ijondon*  The  goods  were 
le  voyage.  Mr.  Uhthoff*'^  insurance  was  made  by  the 
i^  Godifif  Guyon,  and  Company,  who  are  insurance* 
;  and  they  declare  that  this  insurance  was  made  by 
'  Hemy  Uhlhqff^Ejaq.  This  declaration  is  aidorsed 
I  policy,  and  is  dated  the-iSth  of  November  175& 
\  BD  doubt  as  to  the  value  of  the  goods,  or  as  to  the 
them.  It  is  admitted  by  the  defiendants,  that  the 
( ought  to  recover  half  the  loss  from  them :  but  they 
ought  to  pay  only  half,  not  the  whoie  of  the  loss.  So 
€foij  question  is,  whether  the  plaintiffs  are  entitled, 
I  etrcamstances  of  this  case,  and  upon  the  facts  I  have 
\kiigf  to  recover  the  nohole  loss  from  the  present  de- 
;  or  only  the  half  of  his  loss  from  them^  and  the  re« 
from  the  underwriters  of  Mr.  Anyand^n  policy.  The 
I  ibund  for  the  plaintiff,  for  the  whole :  but  it  is  agreed 
ifeet  to  the  opinion  of  this  Court,  upon  the  question 
usl  mentioned. 

to  consider  it  as  between  the  insurer  and  insured.  As 
them,  and  upon  the  foot  of  oonunutative  justice 
there  is  no  colour  why  the  insurers  should  not  pay 
?ed  the  whole ;  for  they  have  received  a  premium  for 
k}  risk.  Before  the  introduction  of  wagering  policies, 
Km  principles  of  convoiience  very  wisely  ^tablished^ 
nan  should  not  recover  more  than  he  had  lost  In- 
vas  considered  as  an  indemnity  only,  in  case  of  a  loss; 
refiwe  the  insurance  ought  not  to  exoeed  the  loss. 
e  was  calctdated  to  prevent  fraud ;  lest  the  temptation 
faMHdd  occasion  un&ir  and  wilful  losses.  If  the  insured 
ave  but  one  satisfiustion,  natural  justice  says  that  the 
usurers  shall  all  of  them  con/ri^^  ^To  ro/o,  to  satisfy 
against  which  they  have  all  insured.  No  particular 
:  to  be  found  on  this  head ;  or,  at  least,  none  have  been 
the  counsel  on  either  side;  Where  a  man  makes  a 
ismnance  of  the  same  thing,  in  such  a  manner  that  he 
iy  recover  against  several  insurers  in  distinct  policies 

F  F  2  a  double 
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a  double  satiRfaction,  the  law  ci?rtain1y  says  that  he  ought  not 
lo  recover  doubly  for  the  same  loss,  but  be  content  with  oiio 
singlr  wilis&ctioii  for  it.  And  if  the  same  ninn  really  and  for 
hia  onn  proper  account  insures  the  same  goods  doubly,  though 
both  intinrincefi  be  not  made  in  his  own  name,  but  one  or  both 
of  them  in  the  name  of  another  person,  yet  that  is  just  the  same 
thing:  for  tlieuime  person  is  to  have  tlie  benefit  of  both  poli- 
cies. And  if  ihc  whole  should  be  recovered  from  one,  he 
ougtit  lo  stand  in  the  place  ol'  the  insured,  to  receive  contribu- 
tion from  the  other,  who  was  equally  liable  lo  pay  the  whole. 
But  in  thi»  com:  iJ'  Tamesz  wag  not  to  have  the  l>enefit  of  both 
policial  in  all  events,  then  it  can  never  be  considered  as  a  dou- 
ble poiicjr. 

It  ban  twen  said,  thai  the  endorsement  of  Ihc  bills  of  ladini; 
transferred  Meyboftm's  interest  in  all  policies,  by  which  ibf 
caT;go  assigned  was  insured ;  and  iherctbre  Tamesz  has  a  right 
lo  Mr.  Am^and^%  policy ;  and  ihat  Tamesz,  being  the  assignee 
of  Miyhohm,  is  the  ceslin/  <pje  fnitt  of  it,  and  may  recover  the 
money  insured ;  and  even  that  he  may  bring  trover,  or  de- 
tinue, for  the  very  policy  itself:  and  it  is  urged  from  hen«, 
that  he  cither  nill  or  may  have  a  double  satis&ction  for  Ibr 
BOiiic  lofa. 


Bol  ollowiny  that  by  the  endorsement  of  the  bills  of  lading 
ind  msignlng  the  cargo  lo  TatneSz,  he  stands  in  the  place  of 
Mybakm  in  respect  of  his  insurances ;  yet  Mr.  Amt/am!  hi- 
I  inlere&t  of  his  own,  and  had  actually  insured  the  ship  mi 
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it  vpf  or  to  suffer  his  name  to  be  used  by  the  plaintiff;  though 
he  was  a  witness  for  the  defendants,  and  was  produced  by 
them^  and  inclined  to  serve  them.     So  that  the  foundation  of 
this  argument,  urged  by  the  defendants'  counsel,  fails  them ; 
and  there  is,  in  reality,  nothing  to  support  it.     But  even  sup- 
posing that  Mr.  Aniyand  had  made  his  insurance,  not  upon 
his  own  account,  but  as  agent  or  factor  for  Mr.  Meyhohm^  and 
upon  the  account  of  Meybohm ;  yet  even  then  Tamesz  can 
never  come    against  Aim/and's  underwriters,    or   come  at 
AmyantTs  policy,  to  his  own  use.     For  Amyandj  the  factor  of 
Mt^^okjih  has  possession  of  the  policy,  and  appears  to  have 
been  a  creditor  of  Meybohm  upon  the  balance  of  accounts  be- 
tween them,  at  the  time  when  he  made  the  insurance :  and  I 
take  it  to  be  now  a  settled  point,  ^^  that  a  factor  to  whom  a 
''  balance  is  due,  has  a  lien  upon  all  goods  of  his  principal, 
«  so  long  as  they  remain  in  his  possession."    Kjniger  and  ^^^•'*« 
others  v.  Wikax  and  others,  was  a  case  in  Chancery  upon  this 
poi|it.     It  came  on  first  before  Sir  John  Strange^  then  Master 
of  the  Rolls,  who  decreed  an  account,  and  directed  allowances 
to  be  made,  for  what  the  factor  had  expended  on  account  of 
the  ship  or  cargo,  and  reserved  all  fiirther  directions  till  after 
the  Master's  report.    It  came  on  again,  afterwards,  for  further 
directions,  after  the  Master's  report,  before  the  Lord  Chan- 
cellor, who  was  attended  by  four  eminent  merchants,  whom 
he  interrogated  publickly.     After  which  he  took  time  to  con- 
sider of  it ;  and  on  the  first  oi  February  1755,  decreed,  <<  that 
''  the  factor  has  a  lien  on  goods  consigned  to  him ;  not  only 
'^  for  incident  charges,  but  as  an  item  of  mutual  account  for 
^  the  general  balance. due  to  him  so  long  as  he  retains  the 
«  possession.    But  if  be  part  with  the  possession  of  the  goods, 
'^  he  parts  with  his  lien,  because  it  cannot  then  be  retained  as 
'*  an  item  for  the  general  account."     There  was  another  case, 
in  die  same  court,  of  Gardiner  v.  Coleman^  a  few  months  after ; 
in  which  the  former  case,  determined  as  I  have  mentioned,  was 
ccmsidered  as  a  point  settled ;  and  this  latter  case  of  Garditier 
y.  Coleman  was  decreed  agreeably  to  it.     So  that  Mr.  Amyand^ 
even  considered  as  ftictor  or  agent  to  Meybohm^  and  as  making 
the  insurance  upon  MeybohnCs  account,  is  yet  entitled  to  retain 
the  policy ;  Mtybohm  being  indebted  to  him  upon  the  balance  of 
the  account  between  them ;  and  he  has  a  lien  upon  the  policy 
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wfaibt  it  continues  in  his  possession.  Therefore,  even  in  this 
Ticw  of  the  case,  Mr.  Tamesz  must  first  have  paid  to  Amyand 
the  balance  of  his  {Ami/and's)  account,  before  he  could  have 
gotten  that  policy  out  of  Ami/and's  hands ;  and  consequently 
Mr.  Thautx  was  verj-  far  from  being  entitled  to  the  benefit  of 
ft  as  a  ee$ttt^  ^te  trust,  absolutely  anil  entirely. 

But  if  the  qurttion,  "  Whether  Tamesz  could  Iske  the  be- 
nefit of  Mr,  Amyand'i  policy,"  were  doubtful;  yet  here, 
Tama  injured  the  {^oods  with  the  defendants,  expressly  un- 
der llic  cWlaration  of  his  suspicion,  that  there  might  haTe 
hccn  a  former  consignation,  and  some  former  Insurance  mado 
npon  iho  goods  foy  some  other  person :  but  he  desired  to  in- 
mit  the  whole  for  his  own  security ;  and  to  this  the  defendfot^ 
agreed,  and  took  the  whole  premium.  Mr.  Amyand  inusted 
upon  hh  right  to  the  whole  benefit  of  his  own  policy,  whfii 
he  was  txamincd  as  a  witness:  and  is  now  litigating  it  ia 
Chancer}'.  It  woiikl  neither  be  jus:  nor  reasonable,  thu 
ToBKt:  should  only  recover  halt'  of  his  loss  from  the  defend* 
ants,  and  be  turned  round  for  the  other  half  to  the  uncertaio 
tfvent  of  a  long  and  expensive  litigation.  I  do  not  believe  there 
CWr  willor  can  be  a  recorery  by  Tamest,  or  those  who  sIisU 
stand  in  liis  place,  ngiiinst  Ami/and's  underwriters.  Howewf, 
4rtIioic  underwriters  are  liable  to  contribute  at  all,  the  otuitri- 
biition  oMglil  lo  be  among  the  several  insurers  themselves :  bul 
Tbnifix,  tlic  ineured,  has  a  right  to  recover  his  whole  loss  from 
the  defendants,  upon  ihe  policy  now  in  question,  by  vhtcfi 
tiny  Av  bound  to  pay  the  whole.     For  though  here  be  two      J 
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goodi^  or  the  lame  ship.  Mr.  Tmmess  is  entitled  to  receive 
tbe  whde  from  the  ddendaDt%  upon  their  policy ;  wh«tev«r 
dhaU  become  of  Mr*  AmjfanJC%  poticy :  and  they  will  hove  a 
rights  in  caie  he  can  claim  any  thing  under  Mr.  Anyand^^ 
pdScy,  to  stand  in  his  places  for  a  aftittibution  to  be  paid  by 
the  other  underwriters  to  them.  But  still  they  are  certainly 
obliged  to  pay  the  whole  to  him.  Therefore  upon  these 
grounds  and  principles,  in  every  light  in  which  the  case  can  be 
pot)  we  are  all  of  us  clearly  of  opinion,  that  the  verdict  is  right 
as  it  BOW  stands  for  the  whole;  and  that  the  postea  must  be 
ddhrered  to  the  plaintiff. 

In  the  course  of  what  has  been  said  upon  double  insurance 
no  notice  has  been  taken  of  the  laws  of  foreign  states  respect- 
^  ing  that  point :  the  reason  of  this  silence  is  the  great  contr»- 
netjrto  be  found  in  their  laws  upon  the  subject:  it  being 
almost  impossible  to  mention  two  countries,  whose  regulations, 
Si  to  this  matter,  are  similar.  In  one  the  contract  is  abso-  ^^]^^ 
bdyvoid,  and  a  forfeiture  ensues:  in  others,  if  the  first  ^77-Ord. 

of  Fran,  nnj" 

JMiiqf  amount  to  the  value  of  the  efiects  laden,  the  other  stockb. 

iMorers  shall  withdraw  their  insurance,  retaining  one  half  «  Maf.x7s. 

percent,  and  in  some  other  countries,  the  double  insurance  OrdofBilb. 

ii  merely  void,  without  any  forfeiture  being  incurred.     When  *  M"i«os» 

there  is  such  a  diversity  in  the  ordinances  upon  the  subject, 
it.  seemed  needless  to  enter  into  them,  especially  as  tibe  law 
4f  England  with  respect  to  double  insurance  is  so  dear,  and 
m  well  founded  in  reason  and  natural  justice^  as  to  require 
.BO  illostration  or  confirmation  firom  the  laws  of  any  other 
«OBntry. 

Having,  in  this  and  the  five  preceding  chapters,  treated  of 
circumstances,  by  which  the  contract  of  insurance  is 
void  from  its  commencement,  on  account  of  some 
defect,  which  prevents  the  policy  fi*om  ever  having 
operation  at  all,  and  havings  in  t^e  course  of  that  enquiry, 
led  into  a  variety  of  discussion,  involving  in  it  a  very 
part  of  the  law  of  insurance :  we  shall  proceed  to 
in  what  cases  the  policy,  although  not  void  ab  initio^  is 
of  no  effect,  because  the  insured  has  not  himself 
i^lij  complied  with  those  conditions,  which  he  has  either 
or  tacitly^  firom  the  nature  of  his  contract,  undertaken 
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to  perform.  It  was  indeed  observed  in  the  first  chapter  of 
tfab  work,  tbat  atlUough  the  policy  is  not  subscribed  by  the 
itiiorodi  yet  there  are  certain  conditions  to  be  peribrmed  oo 
hU  part,  with  aa  much  good  faith  and  integrity  as  if  his  name 
appeared  at  the  foot  of  the  policy :  otherwise  it  is  a  dead  let- 
ter, und  be  can  never  recover  an  indemnity  for  any  loss  which 
IMV  happen  to  sustain. 


(     433     ) 


CHAPTER  XVI. 


Of  changing  the  Ship. 

ute  causes  wliich  will  operate  as  a  bar  to  the  insa«> 
(  recovering  upon  a  policy  of  insurance  against  the 
er,  the  first  to  be  mentioned  is  that  of  changing  the 
as  it  has  commonly  been  called,  changing  the  bottom. 

require  but  very  little  discussion.     We  formerly  Videtnte, 
,  except  in  some  special  cases  of  insurances  upon 
kipsj  it  was  essentially  requisite  to  rekider  a  policy 
Qce  effectual,  that  the  name  of  the  ship,  on  which 
as  to  be  rim,  should  be  inserted.     That  being  done, 

as  an  implied  condition  that  the  insured  should 
abstitute  another  ship  for  that  mentioned  in  the 
£}re  the  voyage  commences,  in  which  case  there 

no  contract  at  all ;  nor  during  the  course  of  the 
move  the  property  insured  to  another  ship,  without 
nt  of  the  underwriter,  or  without  being  impelled  by 

unavoidable  necessity.  If  he  do,  the  implied  con<- 
)roken,  and  he  cannot  recover  a  satisfaction,  in  case 
from  the  insurer ;  because  the  policy  was  upon  goods 
a  particular  ship,  or  upon  the  ship  itself;  and  it  be- 
material  consideration  in  a  contract  of  insurance, 
it  vessel  the  risk  is  to  be  run :  since  one  niay  be  much 
and  more  able  to  resist  the  perils  of  the  sea;  or  by 
ailing,  much  better  able  to  escape  from  the  pursuit 
my,  than  the  other. 

■ 

fy  itis  true,  in  his  L^x  Mercatorioj  appears  to  be  of  a  Mai  Lex 
opinion;  for  he  sajrs,  "  It  sometimes  happens,  that  ^•"^^  '**• 
ome  special  consideration,  this  clause  forbidding  the 
rring  of  goods  from  one  ship  to  another  is  inserted  in 
i  of  assurance ;  because  in  time  of  hostility  or  war  be- 
princes,  it  might  be  unladen,  in  such  slups  of  those 
ding  princes,  by  which  the  adyenture  would  be  in- 

<•  creased. 
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"  creased.  But  according  to  the  usual  insurancea  which  «re 
"  made  gcneraUy  without  an  exception,  the  assurer  is  lial)It: 
"  tb«r«anto;  for  it  is  understood,  that  the  master  of  a  uhip, 
**  without  some  good  and  accidental  cause,  woald  not  put  the 
"  goods  Froni  one  ship  to  another,  but  would  deliver  them,  ac- 
"  cording  to  the  charter-party,  at  the  appointed  place."  The 
reason  given  by  Malynr,  in  suppoit  of  hia  position,  is  by  no 
means  satisfactory,  nor  U  it  wdl  founded  in  point  of  experi- 
ence: neither  has  he  adduced  a  single  authority  to  corroborate 
the  opinion  advanced.    Indeed,  the  whole  current  of  astbority 

tumi  tho  odier  way :   at  loiuiX,   as  far  as  I  have  been  abltf  lo 

t»ce  ii. 

S&Ucy  has  said,  that  if  goods  arc  insured  in  such  a.  ebip,  sod 
ftHwwarda  in  the  voyage  she  becomes  leaky  and  crazy,  and  die 
supercargo  and  maater,  by  consent,  become  freighters  t^anotlwr 
veml  for  the  sale  delivery  of  the  goods :  and  then  after  she  ii 
louled  lbe«econd  vessel  miscarries,  the  assurers  are  discbaignl' 
It  ti  true,  the  sentence  proceeds  thus :  "  If  these  words  be  in- 
"  sefted,  namely,  the  goods  laden  to  be  transported  and  dHivertd 
*'  tU  such  place  bi/  the  said  ship,  or  b^  anif  oUter  ship,  or  vaaH, 
**  tntlil  thn/  he  sajelij  landed,  the  Insurers  must  answer  fbe  mif 
"  fortune."  But  this  docs  not  at  all  affect  the  general  nik 
before  laid  down ;  for  it  only  goc-»  to  shew  that  which  is  mm 
denied,  that  the  parties  may  lake  a  case  out  of  the  genera)  mh 
of  law,  by  a  apecial  agreement ;  and  the  exception  prorcs  t)N 
truth  of  the  first  proposition.  Besidefi,  in  such  a  ca^,  it  | 
should  seem  that  the  ship,  in  which  the  goods  are  laden,  oti^ 


C»if:  XVI.]    OF  CHANGING  THE  SHIP.  435 

In  the  law  ci  England^  diere  is  only  one  case  to  be  met  with 
in  print  apon  the  subject ;  and  that  is  not  expressly  in  point 
to  the  (HreseDt  enquiry,  although  it  seems  to  decide  it.  It  was 
•  am  which  came  on  at  GuUdhaU  before  Lord  Chief  Justice 
Lie*  The  plaintiff  had  insured  interest  or  no  interest  on  am/  Dick  v.  Bnr- 
4^  he  ahottld  come  in  from  Virginia  to  London^  beginning  ^^^*^^  ^"'' 
theiadTenture  on  his  embarking  on  board  such  ship ;  the  money 
to  be  paid  though  his  person  should  escape,  or  the  ship  be 
iTtilrnii  He  embarked  on  the  Speedwell  /  but  she  springing 
a  kak  al  tea,  he  went  on  board  the  Friendship^  and  arrived 
Mfe  al  London;  but  the  Speedwell wus  taken  after  he  left 
her.  And  now,  in  an  action  against  the  underwriter  he  was 
held  liable ;  for»the  insurance  is  on  the  ship  the  plaintifi*  set 
oal  in :  and  had  that  got  sa^e  home  and  the  other  been  lostf 
the  plaintiff  could  not  have  recovered  upon  the  ground  ci 
hsfing  removed  his  person  into  that  ship  in  tlie  middle  of  the 

• 

Vfom  this  caK  it  appears,  that  although  no  ship  was  named 
in  die  polity,  yet  the  moment  the  ship  was  ascertained  by  the 
dnbarintioD  of  the  insured,  the  contract  was  at  an  end,  pro- 
"vided  the  second  ship  had  been  lost;  for  so  the  words  in 
ApKcf  expressly  import.  A  fcrtiori^  therefore,  the  insured 
OMdd  not  be  entitled  to  recover,  upon  a  change  of  tlie  bottom, 
when  the  name  of  the  vessel  is  expressly  mentioned  in  the 
ftiy  instrument  by  which  the  contract  is  effected.  And 
ahhough  the  insured,  notwithstanding  the  change  of  bottom, 
inciwrcred  in  the  case  cited  from  Strange ;  it  may  be  accounted 
far  in  two  ways,  consistent  with  the  doctrine  advanced  in  this 
diapter.  In  the  first  place,  it  was  a  gaming  policy,  interest  or 
no  interest ;  and  the  plaintiff  was- entitled  to  recover  the  mo- 
the  ship  was  taken,  although  he  might  perhaps  not  be 
at  all ;  or  perhaps  the  effects  insured  might  be  left 
in  the  first  ship,  although  the  plaintiff  removed  his  person ;  in 
which  case  even  at  this  day,  upon  a  fair  bond  Jide  policy,  he 
woald  be  entitled  to  recover  from  the  underwriters  a  satisfac- 
tifln  fixr  the  loss  he  had  sustained. 

The  general  doctrine  relative  to  changing  the  bottom  of 
lAe  ship  was  alluded  to  by  Lord  Mansfield^  when  delivering 
the  opinion  of  the  Court  in  the  case  of  Felbf  against  the  JSoya/ 

Exchange 
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Exchange  Assurance  Company,  which  has  already  been  fhl 
Vide  ime,  reported  in  a  preceding  chapter.  "  One  objection,*'  said  H 
xBu^.a/i.  Lordshipi  **  was  formed  by  comparing  this  case  to  that  < 
<<  changing  the  ship  or  bottom,  on  board  of  which  goods  ai 
<<  insured ;  which  the  insured  have  no  right  to  do.  (a)  For  then 
<^  the  identical  ship  is  essential ;  thai  is  the  thing  insured.  Bui 
^<  that  case  is  not  like  the  present." 

From  this  passage  it  is  evident,  that  Lord  Mansfield  mtoided 
to  confirm  the  principle  advanced  in  this  chapter,  namely,  thai 
when  an  insurance  is  made  on  a  specific  ship,  and  the  insved 
not  being  impelled  by  any  necessity,  without  the  consent  d 
the  underwriter,  changes  the  ship  in  the  course  of  the  Toysgej 
he  has  not  kept  his  part  of  the  contract,  and  cannot  recover 
against  the  underwriter. 

(a)  This  18  to  be  taken  as  a  rule,  subject  to  the  exception  of  inevititt 
or  urgent  necessity;  for  it  has  been  held,  that  the  owners  of  goods  inami 
by  the  act  of  shifting  the  goods  from  one  ship  to  another,  do  not  pfeeUe 
themselves  from  recovering  an  average  loss  arising  from  the  capture  of  tbe 
second  ship,  if  they  act  from  necessity,  and  for  the  benefit  ofall  concened. 
Sec  Piantamottr  v.  Stapler,  i  Term  Rep,  6ii,  note  {a\  and  linte.  Chap.  i. 
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CHAPTER  XVII. 

Of  Deviation. 


BEVIATION,  in  marine  insurances,    is  understood  to 
mean  a  voluntary  departure,  without  necessity  or  any 
feasonabie  causey  from  the  r^ular  and  usual  course  of  the 
specific  voyage  insured.     Whenever  a  deviation  of  this  kind 
takes  place,  the  voyage  is  determined ;  and  the  underwriters 
are  discharged  from  any  responsibility.     It  is  necessary,  as 
we  have  seen,  to  insert  in  every  policy  of  insurance  the  place  Vide  tme» 
of  the  ship's  departure,  and  also  of  her  destination.     Hence  it  ^''* 
is-  an  implied  condition  to  be  performed  on  the  part  of  the 
insured,  that  the  ship  shall  pursue  the  most  direct  course,  of 
which  the  nature  of  tilings  will  admit,  to  arrive  at  the  destined 
port     If  this  be  not  done  ;  if  there  be  no  special  agreement 
to  allow  the  ship  to  go  to  certain  places  out  of  the  usual 
track ;  or  if  there  be  no  just  cause  assigned  for  such  a  devia- 
tion, it  is  but  just  and  reasonable  that  the  underwriter  should  Roocus, 
no 'longer  be  bound  by  his  contract,  the  insured  having  fidled  ^^^^' 
to  comply  with  the  terms  on  which  the  policy  was  made.    For 
if  the  voyage  be  changed  after  the  departure  of  the  ship,  it 
becomes  a  different  voyage,  and  not  that  against  which  the 
insurer  has  undertaken  to  indemnify  (which  is  the  true  ofajec-  I>«ugi  Rep. 
tion  to  a  deviation) :  the  risk  may  be  ten  times  greater,  which      ^' 
probably  the  insurer  would  not  have  run  at  all,  or  at  least 
would  not,  without  a  larger  premium.     Nor  is  it  at  all  mate- 
rial, whether  the  loss  be  or  be  not  an  actual  consequence  of  the 
deviation ;  for  the  insurers  are  in  no  case  answerable  for  a 
subsequent  loss,  in  whatever  place  it  happen,  or  to  whatever 
cause  it  may  be  attributed.     Neither  does  it  make  any  differ- 
ence, whether  the  insured  was,  or  was  not,  consenting  to  the 
deviation. 

These  principles  have  been  established  by  many  decisions  in 
the  various  courts  of  Westmin^er-haU :  and  also  by  a  solemn 
^ietermiiiation  in  the  House  of  Lords. 

The 
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Foi  V.  iim  plHiiitiff  was  a  shipper  of  goods  in  a  vessel  bfmnd  from 

wr  u>ii«i,     Darlmoulh  to  Liverpool ,   the  ship  foiled  from  Dartjnoutk,  and 

i767.btfcre  pyj  j„j^  /,^  _.  ^  place  she  imtst   of  tiectssify  pass  b^y  in  the 

TiiH.  course  of  the  insured  voyage.    But  as  she  had  no  liberty  given 

her  by  the  policy  to  go  inioLao,  and  although  no  accident  befel 

lier  going  hitu,  or  coining  out  of  Loo  (for  she  was  lost  after 

she  got  out  to  sea  again )i  yet  Mr.  Justice  yates  held  tfaatthii 

was  a  deviation,  and  a  verdict  wa«  accordingly  found  for  the 

uiid«rwriter». 

I'DHflion  1.  In  another  case,  an  action  was  brought  upon  a  policy  on 
S'tTaid  8"*>*1*  ■"*'  other  merchandizes,  loaded  on  board  the  diip  ralW 
Miii:fitU.     the  CAatmi/ig  Naiicj/,  from  Dunkirk  to  Leghorn.     TTic  ship 

came  to  IJomct  in  her  way  to  procure  a  Mediterranean  paw; 

and  u-aa  afterwards  lost. 

Lord  Mansfield  was  of  opinion,  that  the  calling  at  Dmer 
wia  a  deviation ;  and  the  plainUfi*  was  nonsuited. 

It  was  also  held  by  Lord  Chief  Justice  Ler,  that  if  the  msfr- 
tw  of  a  wssci  put  into  a  port  not  usual,  or  stay  an  unusual 
time,  it  U  a  deviation,  and  discliaiges  the  insurer.  But  ibf 
llaw  which  a  ship  is  detained  in  tlicport  for  necessary  repairs, 
the  insurnnvt;  being  at  ami  from,  shall  not  bo  considered  ■«■ 
lucesJOTjf  delay  so  aa  to  avoid  the  policy.  Lord  jf^tfon  said. 
Gmiih  V.  the  policy  attached  on  the  ship  while  she  was  undergoing  tt- 
4  E»p.^j,  painj  't  ""*  '•>  *"<■''  8  case  not  necessary  that  she  should  bf 
Gt  to  proceed  on  (he  vuyngeiit  the  time  of  the  insurance.  11k 
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» 

Lord  Ejsnjfon  C.  J.  was  of  opinion  that  as  the  liberty  given 
mm  only  to  touch  and  stay^  but  not  to  trade^  the  unloading  and 
lalling  the  coals,  though  the  ship  was  not  further  delayed 
Imribyf  was  a  breaking  btdk,  and  avoided  the  policy:  and 
ipoB  being  asked  by  thepIaintiiF's  counsel,  HisLordship  said, 
le  should  have  been  of  the  same  opinion,  if  this  breaking  bidk 
md  happened  at  Corkg  and  the  plaintiff  was  nonsuited. 

So  a  vessel  having  liberty  to  discharge  goods  at  Lisbon^  is  shenfTv. 

lot  at  liberty  to  take  in  any  there,  although  there  be  a  return  ^^jS^x 

yf  preminm  if  she  sails  thence  with  convoy,  and  only  waits  till  1803. 
:onvoy  in  ready. 

The  two  cases  upon  this  subject  just  referred  to,  though  the 
jedaioiis  of  two  most  eminent  Judges,  were  n«ver  brought  un«* 
ler  the  review  of  the  Court     But  in  a  subsequent  case  they 
wme  very  considerably  shaken,  although  in  the  case  about  to 
tie  qooled,  the  insurance  was  upon  ship  andjreighi,  and  not 
Bpon  goods;  and  Lord  EUenborough  expressly  reserved  his 
cipinion  upon  any  case  of  insurance  on  goods  tiU  the  pmnt 
should  arise.   In  the  case  now  to  be  mentioned,  which  was  an  luine  ▼ 
insurance  at  and  firom  the  ship's  loading  ports  on  the  coast  of  ^^' '  ^^* 
S^pmi  to  London^  with  liber^  to  touch  and  stay  at  any  port  or  See  •!«> 
place  whatsoever,  the  jury  found  expressly,  that  the  going  ^^^^' 
into»  and  staying  at  Gibraltar  was  of  necessity,  in  order  to  Taunt.  450. 
procure  a  supply  of  provisions,  and  that  the  stay  was  not 
longer  than  the  necessity  required :  and  it  was  proved  that, 
while  the  vessel  lay  there,  the  captain  received  on  board  some 
chests  of  dollars.  This  fact,  and  this  finding  of  the  jury,  raised 
the  question  of  law,  whether  the  taking  in  the  additional  cargo 
of  doUars  was  a  breaking  of  bulk  in  the  course  of  the  voyage, 
at  a  place  where  there  was  no  liberty  to  trade  given  by  the  po- 
licyy  so  as  to  avoid  it,  as  increasing,  or  having  a  toidency  to 
increase  the  risk.     The  point  was  very  fully  argued;  and  the 
counsel,  who  argued  that  this  amounted  to  a  deviation,  relied 
on  the  two  cases  last  quoted. 

I 

But  the  Court  were  unanimous  in  deciding,  (and  they  dolif- 
vered  their  opinions  seriatim^)  that  as  the  jury  had  found  that 
the  whole  period  of  the  ship's  stay  was  covered  by  the  neces- 
dty,  which  oi^ginally  induced  her  to  go  into  GibraHarj  there 

was 
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was  no  implied  warranty  in  such  a  poiicy  that  the  ship  shall 
not  trade,  so  as  no  delay  bf  iictiially  occasioned.  And  as  to 
the  temptation  to  dcviatf  held  mit  lu  the  master,  that  rausi 
always  be  a  question  fur  the  Jiny,  its  in  other  c.ises  of  fraud, 
whether  the  deviitlion  or  deliiy  lu-o-'i-  from  the  tratling  or  from 
necessity:  and  an  intention  to  diviiui',  not  carried  into  effect, 
will  not  avoid  a  policy,  still  iuss  t-.in  a  temptation  to  deviate 
avoid  it. 

C»m«k».  This  case  has  been  twice  fully  considered.  First,  n here  it 
ii't^"*'  ^^^  held,  that  the  vessel  beinir  obliged  to  stop  to  pay  the  Sognd 
347-  dues  at  Ehin  ur,  taking  in  some  |>ruvem!er  for  sheep,  but  not 

thereby  delaying  the  voyage,  was  no  avoidance  of  the  policy. 
Lirsche  v.  Secondly,  where  taking  in  a  few  floods  in  a  roadstead,  where 
**"^'  the  ship  was  lying  for  convoy,  and  after  the  signal  for  sailing, 
>ji-  but  before  the  signal  to  weigh,  was  held  not  to  be  a.  deviation. 

the  jury  having  expressly  lound,   that  taking  in   the  good; 

occasioned   no   delay  :    and   Lord  FJlenboroiigk,  in  the  latter 

case,  declared  that  tlie  case  of  Stitt  v.    Wardell,  and  Sheriff':. 

Ptdts,  were  considered  and  overruled. 

The  next  case  to  be  reported  underwent  .t  variety  of  dis- 
cuBsioD  in  the  several  conns  in  Scotland ;  and  in  all  of  them 
judgment  was  given  against  the  underwriters:  but  upon  an 
appeal  to  the  House  of  Lords,  the  various  decrees  of  the 
CourU  below  were  reversed,  ogreeably  to  those  principles  id- 
duced  in  the  beginning  of  this  chapter,  and  which  have  been 
uniformly  admilted  as  sound  hnv, 
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ness  and  Ijeithf  and  at  Morrison^s  Haverij  a  port  six  miles 
fiurther  down  tke  Frith^  and  on  the  same  side  with  Leith  in  the 
bay  oi  Prestonpans.     In  February  17749  the  respondents  had 
occasion  to  ship  fourteen  hogsheads  of  tobacco  on  board  one 
of  these  vessels  for  Hull ;  and  desirhig  to  insure  them,  gave  the 
following  instructions  in  writing  to  Hamilton  and  Bogkj  insu- 
rance brokers  in  Glasgcw :  *^  Please  to  insure  for  our  account 
"  by  the  Kingstorij  George  Finlayj  master,  from  Carron  to 
^  HtUlj  with  liberty  to  call  as  usual,  fourteen  hogsheads  of 
<<  tobacco ;"    and  these  instructions  were  entered  in  the  bro- 
kers' books  for  the  perusal  of  the  underwriters,  as  is  the  prac* 
tice  at  Glasgow,     Upon  the  9th  of  February,  the  appellants 
uxiderwrote  a  policy  of  insurance  in  these  terms :  *^  Beginning 
<<  the  adventure  of  the  said  tobacco,  at  and  from  the  loading 
*'  thereof  on  board  the  said  ship  Kingston  at  Carron  wharf; 
^*  and  to   continue   and  endure  until  said  Kingston  {being 
^  allowed  a  liberty  to  call  at  Leith)  shall  arrive  at  HuU,  and 
**  there  be  safely  delivered."  The  respondents  were  not  privy 
to  the  allowance  to  call  at  Leith,  being  thus  substituted  in 
the  policy  for  the  more  general  term,  as  usiml,  mentioned  in 
the  instructions  to  the  broker.     The  premium  agreed  on  was 
i/.  $s.per  cent,  a  rate  equal,  at  least,  if  not  higher,  than  waR 
usual  to  be  given  in  the  voyage,  in  cases  where  it  was  un- 
derstood, or  expressed  in  the  policy,  that  the  vessel  might 
touch  at  the  customary  ports.     And  in  particular  some  of 
these  appellants,  in  February  1772,  underwrote  a  policy  upon 
this  very  vessel,  and  for  the  same  voyage,  with  liberty  to  call 
at  Ltcith  and  Morrison* s  Haven,  at  a  premium  of  oiie  per  cent* 
only.     The  vessel  thus  insured  had  sailed  from  Catron  five 
days  before  the  date  of  the  policy,  that  is,  on  the  4th  of  Fcb^ 
ruary  1774;   it  did  not  call  or  touch  at  Leith,  but  put  into 
MorristnCs  Haven :  set  sail  from  thence  on  the  9th,  got  safe 
into  the  direct  course  from  Carron  to  Hull,  cleared  the  Frith 
of  Forth,  and  proceeded  with  a  fair  wind,  till  on  the  evening 
of  the  loth,  the  vessel,  being  overtaken  by  a  storm  at  Holy 
Island,  on  the  coast  of  Nortliumberland,  was  wrecked,  and  the 
cargo  totally  lost.     All  these  were  facts  admitted ;  nor  was  it 
alleged  by  the  appellants,  that  the  ship  received  the  smallest 
damage  in  going  into  or  coming  out  of  Monison^s  Haven, 
Intdligence  of  this  misfortune  reached  Glasgow  on  the  14th 
^Fibruary^  when  the  respondents  for  the  first  time  saw  the 
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policy  of  instirsDce*  or  undci^tood  that  it  diiTered  in  termk 
frucn  their  iiifitrnctioii&  to  t)ii>  broker,   in  whose  h«ii<li  it  r^ 
nuiiied.     It  did  not,  however,  occur  to  them,  that  this  Uigtit 
Tftrtation  would  afford  a  pretext  to  the  underwriter*  for  refut- 
ing payment :  nor  does  it  seem  to  have  then  occurred  to  thoac 
geaiitmea,  who  wrote  immediately  to  the  respondents,  desir- 
ing ihey  wuuld  request  the  Catron  Company  to  give  the  ne- 
CCMor;  orders  for  presening  tlie  tobacco,  and  forwarding  it 
to  ftiJiy  promising  to  contribute  towards  the  expence,  so  fitr 
lu  Lh«y  were  interested.     Upon  the  24th  of  February^  hoir- 
eT<T,   the  appellants,  in  an   instrument  drawn  by  a  public 
iMtaiy,  protested  agninst  the  ship'^  having  gone  into  Morri- 
son's  Havfii,  n^  u  deviation  from  the  terms  of  the  policy, 
which  only  contained   a   liberly  to  call  at  Leith ,-   and  sbso- 
tntdy  refused  payment  of  the  loss.     On  this  refusal,  the  re- 
spondents brought  their  action  against  the  appellants  in  tb« 
cofirt  of  admiralty  in  Scotland,    llic  only  competent  court  fijr 
determining  questions  about  insurances,  and  other  maritime 
affiiirsin  that  country,  in  tlic  first  int^tance.  The  appellants  put 
in  tlieir  defence,    which  was   followed  by  other  pleadingi,' 
in  January  17751  the  Judge  Admiral  pronouoced  the  follotr. 
ing  interlocutor  (or  decree); — "  Having  considered  thcwliolc 
'*  circumstAnccs  of  this  case,  and  in  particular  that  it  is  nM 
"  alleged  by  the  defenders,  that  the  pursuers  were  \a  the 
"  knowledge  of  the  ship  tlie  Kingstan  being  intended  to  put 
*'  jjito  Morrison's  Haven,  he  repels  the  defence  pleaded  by  thf 
"  defenders."     The  uppcllants  reclaimed  against  this  inieifc- 
^patiUoBed  for  a  review  of  the  sentence),  and  laann 
Unt  in  to  their  uetition.   the  Judve  AdmiraL  ItMooK 
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;  and  after  the  usual  preliminary  step  of  proc^ur^ 
before  the  Lord  Ordinary,  the  cause  being  reported  to  the 
whde  Bench  of  LordB,  Their  Lordships  having  before  them 
the  opinions  of  several  of  the  most  eminent  merchants  both 
in  England  and  Scetlandy  gave  judgment  for  the  respondentsi  in 
the  month  of  January  1 7769  in  the  following  terms : — <^  Having 
^  advised  informations,  hincy  inde^  and  considered  the  policy 
^  of  insurance,  and  the  whole  circumstances  of  the  case,  the 
<*  Ixmls  repel  the  reasons  of  suspension,  find  the  letters  or* 
^  derly  proceeded,*^  (that  is,  that  the  i^>pellants  were  obliged 
to  pi^  the  sums  underwritten,  in  terms  of  the  Judge  Admiral's 
decree^)  '^and  Their  Lordships  decree  accordingly."  The 
appeOants  having  also  reclaimed  against  this  interlocutor,  it 
•was  in  March  1776  finally  confirmed.  From  these  several 
decrees  the  present  appeal  was  brought ;  and  the  House  of 
Lords  were  of  opinion,  that  a  wilful  deviation  fiK>m  the  due 
course  of  the  insured  voyage,  is  in  all  cases  a  determination 
of  the  policy;  that,  from  that  moment,  the  engagement 
between  the  insurers  and  insured  is  at  an  end;  that  it  i$ 
immaterial  from  what  cause,  or  at  what  place,  a  subsequent 
loss  arises,  the  insurers  being  in  no  case  answerable  for  it: 
that  die  going  into  Morrison's  Haven  was  a  wilful  deviation 
from  the  due  course  of  a  voyage  from  Carton  to  Hvll :  that 
though  it  may  be  true,  as  contended  on  the  part  of  the  re* 
spondents,  that  ships  sailing  through  the  Frith  of  Forth  have 
sometimes  been  permitted  by  the  terms  of  a  policy,  under« 
writtm  at  the  same  premium  as  the  present,  to  go  into  that 
port,  it  could  not  avail  in  the  present  case,  since  the  policy  in 
question  had  given  no  such  permission.  It  was  therefore 
OftDEnED  AND  ADJUDGED  that  thc  iuterlocutors  complained  of 
should  be  reversed. 

In  a  late  case  upon  a  ix>licy  of  insurance  on  a  ship,  ^'  at  Be.nson  v. 
«  and  from  Fisherono  to  Gottenburg,  and  back  to  Leith  and  ^j^^^\^ 
^  Cockenxie"  it  appeared  that  in  the  homeward  voyage  she  531. 
If &3X  first  to  Cockenzie,  which  lay  nearer  to  Qottenburg  ihtkn 
Ltithy  and  was  stranded  in  the  harbour  of  Cockenzie.    Hiere 
was  a  good  deal  of  evidence  given  to  shew  that  Leith  harbour 
was  the  safer  of  the  two;  but  the  jury  seemed  to  be  of  opi- 
nion, according  to  a  note  taken  by  Lord  Kenyon  at  the  time, 
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that  the  comtvuttion  of  the  policy  was  lo  be  made  by  uUend- 
jng  to  the  order  in  which  the  plutcs  W(?re  named  in  it.  The 
jury,  however,  by  consent  of  panics,  to  save  the  expence  of 
going  to  trial  again,  found  a  verdict  for  the  pliiinliff,  wiih 
permission  to  enter  a  verdict  for  the  defendanl,  if  the  Court 
should  agree  that  the  above  ci>nstruciion  was  the  true  one. 
The  case  came  on  to  be  discussed  in  court ;  and  tliey  were 
of  opinioD,  that  unless  there  be  some  u^iago  proved,  or  some 
special  facts  to  vary  the  general  rule,  llie  party  insured  niu<t 
go  to  the  several  places  mentioned  in  the  policy,  in  the  order 
in  which  they  are  nanied ;  acid  that  to  depart  from  that  course 
is  a  deviation:  and  one  of  the  Judges  added,  that  the  partii'- 
by  inserting  the  names  coiitiiiiy  to  the  nahtral  order  of  tlje 
places,  shewed  it  to  Imve  been  ihe  intention  of  the  parties  lu 
vaiy  the  natural  course  of  the  voyage.  A  verdict  was  eiitereil 
for  the  defendant. 


In  the  argument  of  the  preceding  c:isi',  another  was  quoted 
'  by  one  of  the  learned  Judges,  as  having  been  decided  before 
«  Lord  Chief  Justice  Lev.  wliere  in  an  insurance  on  the  Gothic 
Lyon  at  and  from  Limdun  lo  Iut  porls  t/'  disehargt  in  lie 
Sireighls  as  high  as  Mcssir/n,  His  Lordship  wns  of  opinion,  m 
she  did  not  stoj)  at  MarseJllex  {tor  which  place  she  had  a 
cargo)  in  her  way  tu  the  Streighls,  bui  meant  to  lake  it  in  her 
rettirn,  that  this  was  acting  eoiiiriiry  to  the  terms  of  the 
policy :  for  by  her  ports  of  discharge,  must  be  undenlood 
such  ports  as  tt  was  intended  goods  should  be  delivered  at, 
and  the  first  of  these  wh-;  Mai^.ilti'^. 
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80 jn  Gairdner  v.  Senhouse^  ^'^aunt,  16.,  after  die  voyage 
W9A  described,  a  leave  was  given  to  call  at  all  or  any  of  the 
West'India  Islands,  Domingo  and  Jamaica  excepted,  the  as- 
mred  must  take  the  ports  in  the  succession  in  which  they 
xcur  in  the  voyage.  And  in  Ranken  v.  B^evey  HiL  54  G.  3. 
n  B.  R.  on  a  voyage  at  and  from  Africa  to  die-  Canaries^ 
Madeira^  and  Lisbon^  with  liberty  to  touch,  stay,  and  trade  at 
ill  ports,  4*^.  in  the  voyage,  it  was  held  that  after  she  had 
noored  at  anchor  twenty-four  hours  in  a  port  in  J^^rica,  she 
xiold  not  proceed  to  the  southward,  but  northwards  towards 
Europe^  the  object  being  only  ta  protect  deviations  in  the 
ixnirse  of  the  voyage  insured. 

These  cases  seem  clearly  to  have  decided  that  where  severid 
lermint  are  mentioned  in  a  policy  of  insurance,  as  the  objeots 
i€  the  assured,  those  ports  must  be  gone  to  in  the  order  in 
Hrbich  they  are  mentioned  in  the  policy,  otherwise  die  assured 
irill  be  guilty  of  a  deviation.  But  it  was  lately  endeavoured 
to  apply  the  principle  of  those  cases  to  one  which,  it  was  con- 
iidered  by  the  Court,  did  not  interfere  with  those  previously 
before  them  for  judgment. 

On  a  policy  at  and  from  Pemambuco^  or  any  other  port  or  Lamb«R  v. 
ports  in  the  Brazils^  to  Londoriy  beginning  the  adventure  firom  ^*^^ 
the  loading  goods  on  board  the  ship,  on  the  termination  of  her  149.  and 
isiiise,  and  preparing  for  her  voyage  to  London-:   The  ship  ;!jo,*"°^ 
baving  finished  her  cruise,  came  to  Pemambuco,  and  en- 
deavoured to  procure  a  cargo,  and  failed  in  doing  so.     She 
then  proceeded  for  St,  Salvador^  in  the  Brazils^  but  out  of  the 
course  to  London,  and  was  lost  in  her  way  thither.     The 
Court   held,  that  the  policy  attached    at   Pemambuco^  this 
being  the  beginning  of  her  trading  voyage^  and  endeavouring 
to  procure  a  cargo :    that  the  going  to  SL  Salvador  was  no 
deviation,  the  policy  running  in  these  words,  ^^  or  any  oth^ 
port  or  ports,"  and  therein  differing  fron^  Hogg  v.  Homer : 
and  that  the  voyage  was  well  described  in  the  declaration  as 
from  Pemambitco.     See  also  the  case  of  Bragg  v.  Anderson^ 
4  Taunt,  229.,  to  the  same  eifect. 

In  an  action  on  a  policy  on  goods  on  board  the  FrankhfU^  Mandenv» 
at  and  from  Liverpool  to  PaleimOj  Messina^  Naples^  and  Leg-  3  \isiC%  R, 
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7iom:  The  ship  took  in  goods  and  was  cleared  oat  firom 
Naples  only,  and  had  no  goods  on  board  for  any  other  plaoe^ 
Leghorn  being  known  to  be  in  the  bands  of  the  French  wotm 
after  the  policy  was  effected.     The  ship  was  captured  in  die 
Bay  of  Biscay  by  the  French^  and  consequently  before  the  difid- 
ing  point  to  any  of  the  places  mentioned  in  the  policy.    Tht 
plaintiff  recovered  a  verdict.    A  new  trial  was  moved  fiir  oo 
two  grounds,  one  of  which  only  is  material  here^  namdyt  that 
there  was  no  inception  of  the  voyage  insured^  which  wm  Id 
Palermo^  Messina^  and  Naples^  in  the  order  in  which  they 
Sufri,443.   stand  in  the  policy,  as  in  Beatson  v.  Haxoorth :   whereas  bere 
it  appeared  that  the  vessel  never  intended  to  go  Ptderm  or 
Messina^  but  only  to  Naples^  for  which  place  she  took  m  her 
loading  and  cleared  out. 

Lord  EUmborough  said — ^^  This  is  not  a  question  of  dem- 
tion ;  to  raise  which,  it  must  be  assumed  that  the  voyage  in- 
sured was  commenced,  and  that  the  ship  afterwards  went  out 
of  her  track,  <m  that  voyage ;  but  there  is  no  question  of  thit 
sort  here;  the  loss  happened  before  the  dividing  point  to  aoy 
of  the  places  named  in  the  policy :  the  only  questkm  M| 
Whether  there  were  any  inception  of  the  voyage  insured  ?  and 
I  am  clear  that  there  was.  I  think  that  the  voyage  insured  to 
Palermo^  Messinoj  and  Naples^  meant  a  voyage  to  allormgof 
ike  places  named ;  with  this  reserve  only,  that  if  the  vbkI 
went  to  more  than  one  place,  she  must  visit  them  in  the  Older 
described  in  the  policy.  The  assured  must  only  not  invert 
the  order  of  the  places,  as  they  stand  in  the  policy.  And  that 
vidA  in  truth  all  that  was  decided  in  the  case  of  Beai$»  v. 
Hwworth  ;  where  it  must  be  remembered  that  the  vessel  hid 
taken  in  goods  for  both  the  plaoes  named,  Leiih  and  Cockenaki 
and  it  was  assumed  that  she  put  into  Cocienzie^  first,  in  her 
way  to  Leilky  where  she  was  to  discharge  the  rest  of  her  caifo^ 

See,  as  ben-       Mr.  Justice  Lawrence. — Why  are  we  to  suppose  that  die 
q"ueXn,^^*  underwriters  meant  to  stipulate  that  at  all  events  theal? 
that  a  Uiip     should  take  the  circuitous  instead  of  the  direct  course?  hit 
totich^ac  all  ^^^  rather  to  be  presumed,  that  if  the  question  had  hs0if^ 
**PJ'«"  to  to  the  underwriters,  whether  they  meant  to  insist  that  the^ 
cence  ex-  *'  ^hould  go  rouud  by  each  of  the  places  named  to  Nigtlth  ^ 
tends,  would  have  answered  in  the  nq»tive,  because^  if  she  vcot  tk 
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dinMt  ooune  to  NajdeSf  it  would  lessen  dieir  risk.     It  is  ad-  NonrUie  v. 
akM  at  the  bar,  that  if  the  ship  had  cleared  out  for  the  first  ^  N^'^l34 
plaoe  DKHied  in  the  policy,  the  risk  would  have  commenced,  ' 

aMMxigh  there  had  been  no  intention  of  prosecuting  the  voyage 
farther.  Then  there  is  an  end  of  the  objeedon,  that  tfie 
voyage  oommcnoed  is  not  identified  with  the  voyage  insured. 
And  Beatsan  v.  Haworth  only  decided  that  if  Uie  ship  go  to 
mcM  than  one  of  several  places  named  in  the  policy,  rfie  must 
take  them  in  the  order  in  which  they  stand.  The  two  other 
Judges  concurred. 

In  short,  the  great  question  in  all  these  cases  is,  What  was  Metcalfe  n 
the  intention  of  the  parties  ?  And  that,  if  it  can  be  collected,  campbfxia. 
most  govern,  even  where  there  is  only  a  liberty  to  calL  Thus, 
in  an  insurance  ^^  at  and  firom  Antigua  to  London^  with  liberty 
to  call  at  all  or  any  of  the  JVest^India  islands,  Jamaica  in^ 
dmi^y*  it  was  contended,  that  the  calling  must  be  in  their 
nutaral  order ;  and  that  as  Si*  Kitts  did  not  lie  between  yfn- 
iigma  and  Londemj  calling  there  was  a  deviation.  But  Lord 
Qiief  Justice  Oibbs  was  of  opinion,  that  as  the  assured  had 
leave  to  go  to  Jamaica^  500  miles  out  of  course,  it-wai  clear 
the  parties  intended  that  the  assured  might  stop  at  any  of 
theniy  though  not  in  course. 

It  is  impossible  and  useless  in  a  treatise  intended  to  establish 
prindplee  to  recite  the  various  cases  of  this  description  that 
took  place  in  the  last  war ;  for  no  principle  formerly  dedded 
was  diaken :  but  the  decisions  turned  upon  the  construction 
to  be  put  on  the  words  used,  which  were  as  various  as  the 
aalonishing  combinations  of  circumstances  which  the  late  war 
produced.  MeUish  v.  Andrews^  16  Easty  312.  and  2  Maide  4* 
&  27. ;  confirmed  in  the  Exchequer-chamber  unanimoihly» 
i  TaurU.  496. 


These  principles  being  once  establidied,  it  foUows^  as  a 
necessary  consequence,  that  however  short  the  time  of  deviar 
tioii  may  be,  if  only  for  a  single  night,  or  even  for  Bsa  houi;  the 
uttdenfriter  is  equally  discharged,  as  if  there  had  been  a  d#-^ 
viatioli  for  weeks  or  mmUis ;  for  the  condition  b^mg  once 
broken,  no  subsequent  act  can  ever  make  it 
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Cock  V.  The  ship  George  was  bound  from  Cork  to  Jamaiea  with  a 

C.^B.^b^ore  convoy  in  tlie  course  of  a  war :  the  captain,  in  coneert  wbh 
LdCamden,  two  Other  vessels,  took  advantage  of  the  night,  and  bdug  ihips 
of  force,  cruised,  and  thereby  deviated  out  of  the  direct  course 
of  their  voyage,  in  hopes  of  meeting  with  a  prize.  Lord 
Camden  clearly  held,  and  a  special  jury  of  merchants,  agree- 
ably to  his  directions,  determined,  that  from  the  moment  the 
George  deserted  or  deviated  from  the  direct  voyage  to  Jamaksj 
the  policy  was  discharged. 

In  a  modern  case^  however,  it  seemed  to  be  the  general 
opinion  of  Lord  Mansfield^  and  a  special  jury,  and  was  sworn 
to  be  the  usage,  by  several  witnesses,  that  if  a  merchan^-diip 
carry  letters  of  marque^  she  may  chase  an  enemy,  though  ibe 
may  not  cruise^  without  being  deemed  guilty  of  a  deviation. 

Jolly  V.  This  was  an  insurance  on  gotnls  and  the  ship  i^ay  from 

G^fidhaii*^  Xp<?7u2oi}  to  Covk  and  the  West-IndieSi  and  the  ship  was  wu^ 
£«&t.  Vac.  ranted  to  proceed  on  that  voyage  with  60  men,  and  equipped 
with  22  guns,  1 8  and  6  pound  shot,  and  sheathed  with  copper. 
The  question  was.  Whether  a  ship  having  letters  of  marque 
could^hase  an  enemy's  ship  without  being  said  to  have  de- 
viated ?  The  facts  were  that  the  ^ip  sailed  with  lettars  of 
marque  on  board  against  the  French,  Spaniards^  and  Ameri' 
cans,  and  was  ordered  not  to  cruise ;  but  to  proceed  direct  on 
lier  voyage  to  the  West-Indies  ;  but  in  the  event  of  her  meeting 
or  coming  within  sight  of  any  ship  belonging  to  the  enemy,  she 
was  to  chase,  take,  and  make  prize  of  such  enemy's  ship,  if  in 
her  power.  In  the  ^6\![ilkceniber  \  780,  in  latitude  14.  22  N. 
and  longitude  40.  52  W.  at  midnight,  a  sail  was  discovered, 
\\  hereupon  the  Mary  gave  chase,  and  on  such  vessel's  per- 
ceiving the  Mary,  she  hauled  her  wind  to  the  northward,  sod 
the  Mary  hauled  up  after  her,  and  at  one  o'clock  lost  sight  of 
her ;  but  the  Mary  still  stood  to  the  northward,  and  at  five 
A.  M.  saw  such  vessel  again  on  the  lee-bow  two  miki  off 
The  chase  was  renewed,  and  at  six  A.  M.  the  Mary  came  up 
within  three-quarters  of  a  mile  of  the  vessel,  when  she  boiited 
Spanish  colours,  and  at  half-past  seven  the  Mary  came  uf 
within  pistol  shot  and  began  to  engage,  which  engageoflit 
continued  till  ten  o'clock,  when  the  Spanish  vessel  sheered  oft 
leaving  the  Mary  much  disabled.     She  afterwards  steered  htt 
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course  to  the  westward)  and  was  taken  on  tlie  5th  of  Jannarjf 
1 78 1 9  by  an  American  privateer,  (a)  It  was  agreed  on  all 
hands,  that  a  ship  in  such  circumstances  might  not  cruise ; 
and  several  witnesses  spoke  to  the  usage  and  practice  of  ships, 
which  carried  letters  of  marque,  chasing  an  enemy.  It  was 
admitted  on  the  part  of  the  insurers,  that  if  an  ^enemy  came 
in  the  way,  the  ship  must  defend  or  engage ;  but  contended, 
that  if  the  letter  of  marque  lost  sight  of  the  enemy,  that  was 
no  longer  chasing,  but  cruising.  Lord  Man^ld  left  it  upon 
the  evidence  to  the  jury,  who  found  for  the  plaintifik. 

Where  a  merchant-ship,  employed  in  commercial  objects,  Lawrence  v. 
was  insured  ti?////  or  without  letters  of  marque^  with  a  liberty  to  tham,6Ea$t, 
cha$e^  capture^  aiid  man  prizes^  the  captain  is  not  justified,  after  45* 
he  has  captured  a  vessel,  in  the  further  prosecution  of  his 
voyage,  in  shortening  sail  and  lying  to,  in  order  to  let  the  prize 
keep  up  with  him,  for  the  purpose  of  protecting  her,  as  a  con^ 
voff^  into  port,  in  order  to  have  her  condemned,  though  such 
port  be  within  the  voyage  insured ;  for  that  would  be  to  extend 
the  meaning  beyond  what  the  parties  have  themselves  ex- 
pressed, by  giving  them  leave  to  convoy^  as  well  as  to  chasc^ 
capture^  and  man^   which  words  alone  extend  the  rights   of 
.the  assured  beyond  the  common  terms  pf  indemnity  in  the 
policy. 

But  in  another  case,  which  was  also  the  case  of  an  insurance  Parr  v. 
on  a  commercial  adventure,  at  and  firom  Liverpool  to  Africa^  5  East^oi. 
&C.  with  or  without  letters  of  marque^  it  became  a  question, 
whether  those  words  enabled  the  ship  to  chase  for  the  purpose 
of  hostile  attack  and  capture,  all  vessels  whensoever  or  where- 
soever descried,  provided  the  original  pursuit  commences  from 
a  point  in  the  course  of  the  voyage,  without  suspending  or 
superseding  wholly  the  objects,  destination,  and  limits  of  the 
commercial  adventure  described  in  the  policy :  or  whether 
they  are  to  be  confined  to  a  leave  to  employ  force  for  the  pur- 
pose of  drfence  (including  a  liberty  of  attack  and  chase),  only 

(a)  The  facts  of  this  case  are  now  more  accurately  stated  than  they  were 
in  Ibrmer  editions,  as  they  were  communicated  by  Lord  EUenborough  to 
the  Court,  fi^m  the  original  brief,  which  .he  had  obtained,  when  he  de- 
livered his  opinion  in  Parr  v.  Andcrton* 

SO 
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to  iur  as  tliey  may  fairly  be  sujiiiosm!  to  [iioiTniie  ultimate  se- 
curity. The  Court  were  of  opiiiiim  thiit  the  case  of  Joilyv. 
Walker  did  not  afford  any  con  str  .it;  I  ion  of  a  poHcy  containing 
die  liberty  in  question,  inasniiidi  as  tli;it  policy  contained  no 
such  liberty.  Therefore  in  the  absL-nce  of  iiiiy  determination 
on  the  effect  of  such  words,  the  Court  sent  the  case  to  a  second 
trialjin  ordertoascertain,  a^  n  (]UL^slionof  fiict,  in  what  man- 
ner the  parties  to  such  contracts  have  acted  upon  them  in 
former  instances,  by  payiii{j  losses,  wlicrc  deviations  of  the 
kind  now  in  questioii  Jiavf  hanpcned ;  and  whether  thev  have 
as  yet  obtained  in  use  ;iiu!  iiiiitticc,  as  bet-.ieen  assured  and 
aunrers,  any  and  what  known  and  ilefinile  imjicirc. 


This  case  came  on  to  be  Irin 
raigh  and  a  special  jury.  I'roii 
having  been  one  of  the  coiiustl  ii 
have  seen,  His  Lordship  was  sti 
dencp,  that  tins  vessel  had  cru 


:,,:;:iin  before  Lord  ElUnbo- 
i]iy  memory  of  what  passed, 
it,  aided  by  a  note  (chich  1 
ingjy  of  opinion  on  the  fri- 
ed, «hich  of  course,  if  the 


jury  so  thought,  would  put  nn  end  to  the  question.  The  jury 
found  for  the  defcodant;  and  1  have  no  doubt  upon  that 
ground,  from  the  evidence  of  the  plaintiff's  own  witnesses. 

J«iTti  If.  Consutently  witli  tliis  principle,  that  the  Court  will  not  ej- 

■  C«ni.t>«ll,  '^"^  ^^  meaning  of  a  licence  beyond  what  the  parties  have 

N.P.  i6j.     thonselves  expressed,  where  leave  was  granted  by  the  poHcT 

to  n  merchant-ship  engaged  on  a  fishing  voyage  to  crvUe  jo'\ 

cime,  allure,  man,  and  see  iiilo  pnri  any  ship  or  ships  of  €»f- 

mies.  Lord  Ellenborougk  was  of  opinion  that  such  a  permisa'ion 
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Liberty  given  in  a  policy  on  a  fishing  voyage,  U>  cbHse^  Hibbertv'.' 
ciq[tf ure,  and  man  prizes,  does  not  authorize  the  ship  to  lie  by  ^^^^ 
mne  days  off  a  port,  waiting  for  an  enemy's  ship  to  come  out,  4a8. 
when  she  should  have  completed  her  cargo,  although  such 
lying  in  wait  was  within  the  limits  of  the  fishing  ground. 

In  a  case  which  came  before  the  Court  of  King's  Bench  Mom >. 
upon  a  motion  fcr  a  new  trial,  the  Judges  were  unanimously  of  ?t^  r. 
opinion,  that  if  the  assured,  without  the  knowledge  of  the  379-  *n^('>  •*• 
underwriters,  take  out  a  letter  of  marque  (but  without  a  cer-»  ^'  ^^^' 
tificate,  which  by  the  prize  act  of  the  33  Geo.  3.  ch.  66.  s.  15. 
is  absolutely  necessary   to  its  validity),  for  the  purpose  of 
inducing  the  seamen  to  enter,  and  without  any  intention  of 
cruising,  this  does  not  so  essentially  vary  the  risk  as  to  avoid 
the  policy. 

The  doctrine  that  a  voluntary  deviation  from  the  voyi^  ioir 
snred  vitiates  the  policy,  has  be^  held  to  be  applic^le  h>  an 
insurance  upon  freight  as  well  as  to  an  insurance  upon  ship 
and  goods. . 

Thus  in  a  case  upon  a  policy  of  assurance  on  freight  of  the  Murdock  ▼. 
ship  Bethiah  at  and  from  Baurdeaux  to  Firginiaf  warvanted  ttGuiidbin, 
American  ship  and  property :  the  declaration  alleged  that  the  after  Tria. 
ship  was  an  American  ship  and  the  property  of  Jmeriemn  sub* 
jects.  The  plaintiff  proved  the  ship  to  be  American,  and  it 
was  to  have  been  contended  upon  the  purt  of  the  defendant, 
that  the  warranty  extended  to  the  goods  on  board  as  well  as  to 
the  ship :  but  upon  the  evidence  it  appeared  that  the  goods, 
whether  American  or  not,  voere  to  he  carried  in  the  ship  from 
Bourdeaux  to  St.  Domingo^  and  that  she  was  only  to  call  at 
'NcafcXk  in  Virginia  for  orders ;  this  rendered  it  unnecessary 
to  discuss  or  decide  the  question  upon  the  construction  of  the 
warranty.  Lord  Kenyon  being  of  opinion,  that  the  underwriters 
iqpoD  this  p<dicy  had  a  right  to  expect  that  the  goods,  upon 
which  the  fineight  was  payable^  were  consigned  to  Virginia^ 
and  that  if  the  fireight  was  payable  for  the  carriage  of  them 
firom  Bourdeaux  to  Saint  Domingo,  the  underwriters  were  not 
liable  for  -the  loss,  though  the  ship  was  to  call  at  Norfolk  for 
orders,  the  fireight  payable  being  In  such  case  different  firom 
the  fireight  insured :  plaintiff  was  nonsuited,  and  no  application 
was  made  to  set  it  aside. 


T>.-J. 
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T»iot  «■  But  ihib  opinion  of  Lord  Keni/on'^  has  been  since  overruted; 

ijEui!3*4.  fo'  there  Mscmis  to  be  no  reason  why  a  person  may  not  inmn 
hi»  goodfti  or  his  freight,  for  &  part  only,  as  well  as  for  the 
witole  of  the  voyage :  thu&  it  was  helrl,  thui  freight  might  be 
jiunred  from  St,  Vbes  to  Poyismmth  only,  though  her  nltimatt 
destinntion  was  Gottenf»irg,  but  meaning  to  stop  at  Pori^ 
mtaah  for  convoy  in  her  way. 

,  But  though  the  consecguences  of  a  voluntary  dcviatioii  are 

i»-       fal«l  to  the  validity  of  the  contract  of  inEurance,  yet  wherever 

ihc  deviation  arises  from  necessity,  force,   or    any  jusl  cause, 

the  underwriter  still  remains  linble,  although  the  course  tif  the 

voyage  is  altered. 

'■  This  rule  is  illustrated  by  the  followijig  case.  The  shipACi- 

1,1164.  diterranean  went  out  in  the  merchants'  service  with  a  letter  of 

mnrquc,  and  bound  from  Bristol  to  NmJ'ountiland,  insured  by 

the  defendant.  In  her  voyage  she  took  a  prize,  and  rctumol 

with  it  to  Jiristjyl,  and  received  back  a  proportional  part  of 

juir,     the  premiuni.     Th«i  another  policy  was  made,  and  the  ship 

set  out,  with  express  orders  from  the  owners,  that  if  another 

prtM  wan  taken,  the  captain  should  put  some  hands  on  board 

such  prize,  and  send  her  to  Bristol ;  but  that  the  ship  in  {pKf 

tiaa  should   proceed  with  the   merchants'  goods.     Anotber 

prize  Was  taken  in  the  due  course  of  the  voyage,  and  the  csp- 

Uin  gave  orders  to  some  of  tlie  crew  to  carry  her  to  BristA 

and  designed  to  go  on  to  Ni-nfouttdland :  but  the  crew  oppmtd 

jindstedhc  should  go  back,  though  he  acquainted 
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mouth  by  a  King's  ship,  but  being  afterwards  released,  she  ^^  *l>o 
proceeded  towards  her  destination,  and  the  cargo,  which  was  chmtirt ' 
the  subject  of  the  insurance,  sustained  sea-damage,  the  under-  "'^'i 
writers  were  held  liable ;  for  the  deviation,  which  was  insisted  405. 
on  as  matter  of  defence,  was  not  voluntary :  and  deviation 
occasioned  by  force,  and  deviation  by  necessity  are  the  same  ; 
for  necessity  is  force.    The  case  of  EUon  v.  Brogden  was  cited 
by  the  Lord  Chief  Justice,  (Sir  James  Mansfield)^  and  also 
another  case  of  DriscoU  v.  Passmaref  i  Bos,  &  Pull.  200.  and 
3 13.  in  the  course  of  the  argument. 

The  general  writers  upon  this  subject  have  enumerated  the 
Tarious  circumstances,  which  will  operate  as  a  justification  to 
the  insured,  for  leaving  the  direct  track  of  the  voyage,  upon 
the  ground  of  necessity  and  reasonable  cause:  such  as  to  repair  Rocms,  52. 
his  vessel,  to  escape  from  an  impending  storm,  or  to  avoid  an  Assecur. 
enemy.     In  our  reports  of  decisions  in  the  English  courts  of  pa'«  3- "•in- 
justice, we  find  instances  of  all  these  various  excuses  being 
allowed  as  sufficient  to  justify  a  deviation ;  and  also  another 
species  of  excuse,  namely,  to  meet  a  convoy,  which,  indeed,  is 
nearly  connected  with  that  of  avoiding  an  enemy.     I  shall 
rank  all  the  cases,  which  apply  to  this  branch  of  our  enquiry, 
under  these  several  divisions. 

The  first  ground  of  necessity  which  justifies  a  deviation,  is 
that  of  going  into  port  to  repair.  If  a  ship  is  decayed,  and 
goes  to  the  nearest  place  to  refit,  it  is  no  deviation ;  because  it 
is  for  the  general  interest  of  all  concerned,  and  consequently  for 
that  of  the  underwriters,  that  the  ship  should  be  put  in  a  pro^ 
pet  condition  capable  of  performing  the  voyage. 

The  ship  E^les  being  at  Bengal  in  the  year  1732,  the  o^^ner  Motreux  & 
employed  a  Mr.  Hothead  to  insure  this  ship  in^the  London  f*^*?^'?* 
Insurance  Office  for  500/.  the  adventure  thereon  to  commence  sur.  Comp. 
from  her  arrival  at  Fort  St.  George,  and  thence  to  continue  till  '  ^^^'  '^^'' 
the  said  ship  should  arrive  at  London;  and  that  it  should  be  law- 
ful for  the  said  ship,  in  the  said  voyage,  to  stay  at  any  ports 
or  places  without  prejudice.  The  Eyles  came  to  Fort  St.  George 
in  February  1733,  in  her  way  to  England  i  but  being  leaky, 
and  in  very  bad  condition,  upon  the  unanimous  advice  of  the 
governor,  council,  commanders  of  ships,  4*^.  she  sailed fw  Ben^ 

gal 
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gal  to  be  refitted;  and  alter  being  slieattied,  in  lier  return  upon 
her  homeward-bound  voyngc,  slie  struck  upon  the  Engilft 
Sands,  and  was  lost.  Evidence  m  a?i  rcjid  on  tlie  part  of  the 
plaintB!^  to  prove  that  Bengal  w;is  the  proper  place  to  refit, 
and  that  the  ship  went  thither  for  ihnt  rcu&ou  :  that  this  was  a 
voyage  of  necessity,  and  not  a  tradinp  voyage,  for  she  took 
nothing  on  board  but  water,  provisions,  and  ballast.  When 
thi$  cause  came  on  to  he  heard  lufore  Lord  Chancellor  Hard- 
vieke,  he  refused  to  decide  it,  but  directed  an  issue  at  law. 
His  Lordship,  however,  ohscrwd,  that  the  general  principles 
laid  down  by  the  plaintiff's  counsel  were  right,  as  stress  of 
veather,  and  the  danger  of  proceeding  on  a  voyage,  when  a 
ship  is  in  a  decayed  cunilitiuu :  and  in  such  a  case,  if  she  went 
to  the  nearest  place,  h<.:  should  consider  it  equally  the  saruf, 
as  if  she  had  been  repaiied  at  the  very  place  from  whence  tlii' 
Visage  was  to  commence,  according  to  the  terms  of  the  po- 
licy, and  no  deviation.  It  is  a  very  material  circumstance,  that 
the  governor  ordered  the  lading  to  be  taken  out,  to  shew  llic 
necessity  of  the  ship's  being  repaired :  but  there  is  not  a  syl- 
lable of  proof  why  she  might  not  have  been  equally  repaired 
at  Fort  St.  George.  His  Lordship,  therefore,  directed  an 
isrne  to  try,  whether  the  loss  iii  .lithj  1 733,  was  a  loss  during 
the  voyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  iuMud.  On  u  trial  at  Guildftall,  in 
the  Coart  of  Common  Pleas,  the  jury  found  in  favour  of  the 
pidntiffi. 


This  was  an  action  on  a  policy  of  insurance  on  the  X(inf;» 
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into  UtdOK  was  a  deviadon,  and  called  witnetsee,  who  were 
of  opinion,  that  Id  the  latitude  in  which  the  storm  happened, 
dwre  could  be  no  difficullj'  in  repairing  all  the  damage  the 
-vcssd  was  described  to  have  received,  even  in  the  worst  wea- 
cZmt,  as  she  might- have  proceeded  to  the  coast  of  -^ica,  and 
repaired  there  at  a  less  expciice ;  and  that  a  ship,  loaded  like 
tliat  in  question,  could  not  need  additional  ballast.  On  the 
cz*oaa-examination,  it  came  out  that  the  premium  would  not 
txAve  varied  had  the  voyage  been  by  the  way  of  lA^xm. 

Lord  Mansfield  left  it  to  the  jury,  on  the  ground  of  necea- 
aty  to  go  to  Lidion  for  repairs.  He  said,  that  much  d^iend- 
ed  upon  the  circumstance,  that  no  additional  premium  would 
have  been  required  foe  liberty  to  touch  there.  If  the  jury 
believed  the  evidence  of  the  witnesses,  they  must  find  for  the 
plaindf^  fot  that  the  whole  of  the  defendant's  cose  rested 
merely  upon  surmise  and  suspicions  alone.  The  phuntiff 
Hcordingly  had  a  verdict. 

lie  next  excuse  for  leaving  the  direct  course  is  stress  trf* 
vcstfaer.  Upon  this  point  the  rule  is  this,  that  wherever  a  ship, 

_  ia order  to  escape  u'storm,  goes  out  of  the  direct  course;  or 
wba  in  the  due  course  of  the  voyage,  is  driven  out  of  it  by 

"  itKH  of  weather,  this  is  no  deviation ;  because  it  was  occa- 
mud  by  the  act  of  God,  which,  by  a  maxim  of  law,  is  sMd 
tDvoHi  an  injury  to  no  man.  It  has  also  been  held,  that  if 
a  itorra  drive  a  ship  out  of  the  course  of  her  voyage,  and  she 
4d  the  best  she  can  to  get  to  her,  port  of  destination,  she  i* 
-  aU  obliged  to  return  back  to  the  point  fi-om  whence  she  waa 
'<dii*en.    This  rule  is  exemplified  by  the  following  c«8& 

~_       In  an  action  on  a  policy  of  insurance  of  the  ship  Atlantic,  Matiiofioa 
^»   vuranted  to  sail  with  convoy  from  England  to  *.  Kitt't  on  *-."»!^'^> 
'Of  before  the  first  o(  August  ,■  the  question  was,  Whether  there  Lod.  Mkb. 
-W  been  a  deviation  ?     The  ship  was  separated  from  her     "* "' 
convoy  by  a  storm.     The  c^tain  being  examined,  said,  his 
^>ject,  after  his  separation,  invariably  was  to  gain  Si.  Kiifs, 
^^  to  fM  in  with  the  convoy.     That  the  ship  was  taken  by 
-^^  American  privateer  in  lat.  34.  long.  S9-    Several  captauia 
!re  examined,  who  swore,  that  they  would  have  taken  the 
course  to  get  to  &.  Kitt'St  or  regain  the  fleet. 
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Lord  Mavsfield.  —  "  The  single  question  is,  Whether  thf 
captain  was  taken  as  he  was  going  to  St.  Kttfs  ?     If  he  was 
not,  he  is  pcijured.     The  account  he  gives  is,  that  on  the 
28th  of  Juij/ there  was  a  storm,  which  separated  the  fleet; 
that  he  did  all  be  could  to  get  to  St.  Kitt%  and  to  direct  his 
course  so  as  to  meet  the  convoy  crossing.     Hie  captain  goes 
on  the  ground  not  to  reason,  but  to  obe}',  be  the  consequence 
what  it  might     He  knows  nothing  of  the  insurance :  be  says 
to  himself  If  I  obey,  I  am  doing  right.     As  to  the  protest, 
I  do  not  see  that  it  contradicts  the  captain's  evidence.    Other 
captains  have  looked  at  the  log-book  or  journal ;  and  ther 
say,  tliey  would  have  held  the  same  course." 

Verdict  for  the  plaintiff. 

Upon  the  subject  of  a  departure  from  the  course  of  the 
voyage,  on  account  of  stress  of  weather,  another  very  impoT' 
tant  point  has  been  determined,  though  the  same  principle 
runs  through  all  the  cases,  that  whatever  happens  by  the  act 
of  God,  shall  not  be  imputed  to  man.  On  this  groimdithts 
been  held,  that  if  a-  ship  be  driven  out  of  her  |K>rt  of  loadmg 
by  stress  of  weather  into  another,  and  tlicn  docs  the  best  she 
can  to  get  to  her  port  of  destination,  it  shall  not  be  deemed  a 
deviation,  though  she  do  not  return  to  the  port  from  whence 
she  was  driven. 

peUney  v.        'Y\\c  casc  here  alluded  to  was  an  action  upon  die  case  against 

I  TermRep.  the  defendant,  for  not  having  insured  a  ship  and  cargo,  pur- 

P"'  suantto  the  orders  of  the  plaintifi^  by  means  whereof  he  ^-as 

damnified,  the  ship  having  been  lost,  {a)     It  was  tried  before 


Wilkinson  {o)  It  may  be  proper  to  explain  the  nature  of  this  action.  When  a 
y.Coverdalc,  undertakes,  either  by  an  implied  or  express  promise,  to  do  a  thiogfor 
^*'g  ^I^^i  ^^®^>  ^^^  ^^^  neglects  to  do  it,  or  docs  it  unskilfully,  the  law  gives  thepfl^i 
after  Mich,  injured  an  action  for  the  negligence.  This  is  the  case  in  question  wiAn^ 
Trrm,  pect  to  insurance;  and  the  only  difference  between  this  actioDyandttet' 

34  ^*^-^^^'  a  policy  a^inst  the  underwriters,  is  in  point  of  form  ;  for  the  plaiotifin  # 
75.         ***  action  is  entitled  to  recover  the  exact  sum  he  ordered  to  be  insured:  ^ 
the  defendant  is  entitled  to  every  benefit,  of  which  the  underwriter  erf 
have  taken  advantage ,  such  as  Ihiudy  deviation,  non-con^ance  iritb  ^ 
ranty,  &c. 
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Sir*  Justice  BuUer,  at  GnUdhaU^  at  thje  sittings  after  Trinity 
Tarn  1785 ;  and  a  venlict  was  found  for  the  plaintiff. 


In  a  late  case,  the  whole  law  upon  this  action  was  very  faTLy  and  accn-  Smiih  v. 
ntolyftatedbjr  Mr.  Justice  BmUer^  and  assented  to  by  the  whole  Court ;  and  ^v^'c^l^^^s 
upon  this  occasion  that  learned  Judge  mendoned  the  three  instances  in  ^g/*^"^   ^^* 
which  such  an  order  to  insure  must  be  obeyed,  otherwise  this  action  will  lie- 
First,  where  a  merchant  abroad  has  effiscts  in  the  hands  of  his  correspondent 
here,  he  has  a  right  to  expect  that  he  will  obey  an  order  to  insure,  because 
he  is  entitled  to  call  his  money  out  of  the  other's  hands  when  and  in  what 
manner  he  pleases.    The  second  class  of  cases  is,  where  the  merchant  abroad 
has  ao  effects  in  the  hands  of  his  correspondent,  yet  if  the  course  of  dealing 
between  them  is  such,  that  the  one  has  been  used  to  send  orders  for  insu- 
rance, and  the  other  to  comply  with  them,  the  former  has  a  right  to  expect 
that  his  orders  for  insurance  will  still  be  obeyed,  unless  the  latter  gtre  him 
notice  to  discontinue  that  course  of  dealing.     Thirdly,  if  the  merchant 
abroad  send  bills  of  lading  to  his  correspondent  here,  he  may  engraft  on 
them  an  order  to  insure,  as  the  implied  condition,  on  which  the  biUs  of 
lading  shall  be  accepted,  which  the  other  must  obey,  if  he  accept  them,  for 
it  is  one  entire  transaction.    For  if  the  commission  from  abroad  consist  of 
two  parts,  the  one  to  accept  the  bill  of  Uufing,  the  other  to  cause  an  insu-  Wallace 
raace  tobe  made,  the  correspondent  cannot  accept  it  in  part,  and  reject  it  ^^jt^^f'''^* 
as  to  the  rest.  ^  Trin.  1786, 

So  also  if  a  merchant  here  accept  an  order  for  insurance,  and  limit  the  before  Mr. 
broker  to  too  small  a  premium,  in  consequence  of  which  no  insurance  can  ^'^ermRep 
he  procured,  he  is  liable  to  make  good  the  loss  to  his  correspondent.  188.  n.  [a) 

But  if  a  person,  to  whom  such  orders  are  sent,  does  what  is  usual  to  get  the  ^^'^^^  ^^ 

insurance  made,  that  is  sufficient :  because  he  is  no  insurer,  and  is  not  ob-  S?^' n 

liged  to  get  insurance  at  all  events.    Thus  if  he  sent  to  Ltoydrs,  and  the  un-  1  gg.  n.  (« ) 

derwiiters  refuse  to  take  the  risk  at  any  premium :  and  he  afterwards  send  to  ^i^i  ^^'^^^^ 

get  insurance  done  at  NewjasUe,  he  has  done  hb  duty,  and  can  never  after-  ,  ^  ^^  ^  * 

wards  be  charged  in  this  action,  more  espedally  if  the  plaintiff  adopt  and  ap-  Mich.  1 787. 
prove  his  acts. 

It  bavin£  been  so  long  and  so  frequently  decided,  that  a  policy  on  goods  f  ,      ^'    . 

laden  at  one  port,  will  not  cover  goods  laden  at  an  antenor  port  (see  no-  ^  Mar&h. 

heri9om  v.  French^  ante  p.  75.),  a  broker,  who  from  Mataga  is  informed,  that  189. 
the  assured  will  take  the  risk  on  himself  ftom  Malaga  to  GihraUar,  and  to 
insore  from  Gibraltar  to  London  on  goods,  is  guilty  of  such  negligence  as  to 

tulgect  him  to  an  action,  who  does  not  mention  that  the'  goods  are  not  ^ 

loaded  at  Gibr altar.  And  where  an  insurance  broker  was  ordered  to  effect  a  ^  Barber 

poHqr  *  at  and  from  Teneriffe  to  London^*  he  was  held  negligent  for  not  in-  ^  Campb. 

•erting  in  it  a  liberty  to  touch  and  stay  at  all  or  any  of  the  Canary  litandty  ijo* 
that  liberty  being  proved  to  be  invariably  inserted. 

A  broker  who  has  neglected  to  insure  the  premiums,  cannot  defend  him-  oiaser 

f^ on  the  ground  that  he  was  ordered  to  insure  against  Brititk  capture,  for  v.  Cowie, 

though  such  a  policy  would  be  void  pro  tanto,  it  is  no  crime  to  do  itt  ^  ^'^^  ^  ^' 

VOL.  IT,  n  H  as 
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Upon  a  motion  for . -I  new  trial,  the  Ihcu  appeared  to  bethew: 
The  plaintiff,  >»lio  lived  at  St.  Kitl's,  WTotc  a  lelter  to  the  defcn- 
daiit,dated  the  30th  of  April  1781,  inlbrming  him  that  he  intend- 
ed to  purchase  a  ship,  and  oftering  the  defendant  a  bhare.  On 
the4tli  of  Afoy  1781,  he  wrote  a  second  letter  to  the  defaidsnt. 
aoquaintisg  him  that  he  hat]  purchased  the  sliip,  but  had  only 
&  share  in  it  himself,  the  icsidiie  being  divided  into  three  or 
four  more  shares,  one  of  ^^hich  he  had  rtserved  for  the  defen- 
dant, in  case  he  Ehouid  wish  to  be  concerned  ;  and  directing  an 
insurance  upon  the  shi]j  al  and  from  St.  Kill's  lo  London^  ww- 
ranted  to  sail  with  convoy.  On  the  28th  of  June,  the  defendani 
wrote  to  the  plaintiff,  that  he  had  no  objection  to  n  fourth,  or 
ashare  equal  to  the  plaintifi''s.  On  the  jd  ofjulj/,  the  plain- 
tiff informed  the  defendant,  that  tlic  ship  had  left  the  porl  to 
take  in  her  cargo ;  thnt  she  let  go  an  anchor  at  Satufy  Point. 
but  as  the  wind  blew  fresh,  she  drove  otit  ajtd  could  vot  come  11 
again;  that  she  urns  obliged  lo  go  lo  Etislatim,  and  he  therefore 
hoped  that  the  defendant  had  not  neglected  to  make  the  insu- 
rance, for  fear  of  accidents.  The  defendant,  on  the  1901  of 
Juljh  wrote  thus  to  the  plaintiff:  "  The  insurance  you  orderei 
shall  be  done."  Pluintitl'  again,  on  the  25th  of  July,  wrote. 
^at  the  Friendship  did  alii  n  her  pffxer  to  gHvp from  St.  Eiisia- 
tius,  but  could  not,  and  therefore  he  sold  hur  to  Mr.  ^oss  at  fins- 
latius.  I  have  already  transcribed  as  much  of  the  sevwal  let- 
ters BS  are  material  to  the  sidiject  ol'  this  chapter ;  in  addition 
to  which  tlie  following  facts  appeared  in  evideiice  : — That  li* 
ship  Friendship  had  sailed  from  St.  Eiistatiin,  on  ihe  1st  of^ 
gusl,  witJi  the  convo}',  and  thiic^hc  h[u]  afterwards  foundered  at 
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viatioiu  The  learned  judge,  who  tried  the  cause,  was  of  opi- 
vkm  that  it  was  not  a  deviation,  being  occasioned  by  stress  of 
weather. ,  Upon  this  ground,  amongst  others,  the  motion  for 
a  new  trial  was  founded. 

Afier  argument  at  the  bar, 

Lord  Manjfield  said, — ^^The  only  material  question  is» 
Whether  there  is  a  deviation  in  this  case  ?  and  that  depends 
OQ  the  evidence.  If  a  storm  drive  a  ship  out  of  her  voyage 
into  any  port,  and  being  there,  she  does  the  best  she  can  to 
get  to  her  port  of  destination,  she  is  not  obliged  to  return 
bick  to  the  point  from  whence  she  was  driven ;  but  here  the 
witnesses  say^  she  tried  to  get  back  to  St.  Kiti\  and  could  # 

not:  and  it  is  a  much  easier  navigation  to  go  directly  firom 
SLSmMitisto  London^  than  to  go  back  to  St.  Kit($  first.  And 
•i  to  the  taking  in  the  cargo  at  St.  EtistatiuSt  I  do  not  find  that 
^  ship  lost  any  time  by  it  Every  thing  is  the  eSect  of  the 
itoin,  and  occasioned  by  it  This  is  the  only  point  on  which  I 
hsd  any  doubt,  and  it  required  some  consideraticxi.  It  was  a 
9Kition9  which  was  proper  to  be  left  to  a  jury,  whether  this 
«ii  the  same  voyage  or  not,  and  they  have  determined  it" 

Mr.  Justice  Willes  .inc]med  to  a  di&rent  opini<m.^ — ^^  My 
«ily  doubt  is,  whether  it  was  the  same  voyage  as  that  insured. 
&  fiir  as  the  ship  was  driven  by  stress  of  weather,  so  &r  is 
ilMte  an  exertion.    When  she  is  driven  to  St.  EustatiuSf  she 
to  get  back  to  St.  Kitfs;  but  I  do  not  find  that  she 
any  attempt  to  get  to  London  at  that  time.  When  she 
9X  Stt  Eustaiiusy  the  owner  of  the  ship  sold  her  to  Bois,  who 
^^ff^>*^  her  afiresh  with  tobacco  instead  of  sugar,  which  was  to 
been  her  original  cargo;  so  that  there  is  a  new  cargo^  a 
ovnier,  and  a  new  voyage.    In  these  cases  we  lean  very 
la  deviation.    In  a  case  lately  determined  in  this  court, 
keld,    that  going  to  Beaumaris^  though  only^  a  few 
_        out  of  the  way,  was  a  deviati<Hi.  It  strikes  me  as  a  case 
flf  aome  difficulty :  perhaps  the  jury  had  not  evidence  enough 
lid  before  them,  on  which  to  determine ;  for  there  is  nothing 
the  part  of  the  defendant  as  to  the  usual  course  of  the 
Tlie  ride  was  certainly  increased  by  the  ship's  con- 
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tinuing  at  Si.  Eustatius  so  long :  for  the  insnrance^  if  good  at 
all,  waB  good  all  the  time  she  lay  by  at  St.  Eustatius ;  and  she 
might  have  continued  there  much  longer.  In  mj  opinion,  it 
18  very  well  worth  the  re-consideration  of  a  jury.** 


Mr.  Justice  Ashhwrst.  <—  <^  This  ought  to  be  ooosidered  as 
the  same  voyage  insured.  Wherever  a  ship  is  driven  by  stress 
of  weather  out  of  her  own  port  into  another,  that  shall  not  be 
considered  as  a  deviation.  Here  the  ship  was  forced  by  stres 
of  weather  to  go  to  &.  Eustatius ;  and  bdng  there,  she  en- 
deavoured several  times  to  get  back  to  St,  Kitfs,  but  without 
efiect  In  fact  it  was  better  for  the  parties  that  the  cargo 
should  be  completed  at  St.  Eustatius ;  her  continuing  there, 
rather  diminishes  the  risk  than  otherwise;  because  if  she  had 
gone  back  to  St.  Kitfsj  it  would  have  taken  up  a  Icmger  time. 
If  then  every  thing  was  done  that  could  be  done,  under  sodi 
circumstances,  for  the  benefit  of  the  adventure^  this  shall  ooi 
vacate  the  polic}'." 

Mr.  Justice  BuUer.  —  ^*  It  has  been  much  relied  on  in  tiff 
case,  that  there  was  a  change  of  property ;  but  that,  in  mf 
opinion,  makes  no  difference.     Then  laying  that  out  of  the 
question,  and  supposing  the  ship  as  not  being  sold  to  SmSf  I 
will  first  consider  whether  this  is  a  different  voyage.   But  tkst 
cannot  be^  as  it  would  be  contrary  to  the  evidoice:  neither  a 
it  true,  that  the  vessel  afterwards  pursued  the  same  vcyQfgtbf 
accident ;  for  that  part  of  the  cargo,  which  she  took  in  it 
St.  KitfSi  continued  on  board  of  her  the  whole  time,  and  tk 
original  intention  of  the  ship's  coming  to  London  was  likeviie 
continued :    the  parties  never  thought  of  a  different  vc^ip* 
But  it  is  said,  that  she  took  in  another  cargo  at  St.  Eustatim: 
what  says  the  evidence?    Where  a  captain  has  not  takcaa 
a  full  cargo,  it  is  usual  to  take  in  the  rest  at  St.  EuskMi 
auch  was  proved  to  be  the  custom  of  the  voyage:  and  it  ^ 
proved,  that  on  a  voluntary  act  of  the  captain's  gciag  ^ 
St.  Eustatiusj  the  policy  would  have  protected  the  ship's  Utf 
there ;  d  foiiiori  it  will,  when  the  ship  was  driven  there  Ijf 
stress  of  weather.     As  to  the  defendant's  not  being  preptK' 
at  the  trial  to  answer  the  usagc^  he  ought  to  have  oamft^  \  _ 
pared  with  that,  which  was  the  gist  of  his  defence.   Tiiefl  ^  ^~ 
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he  risk  altered?  had  it  been  so,  it  was  in  the  defendant's 

lower  to  have  proved  it;  but  there  was  no  proof  that  it  was 

Itered ;  part  of  the  same  cargo  continues ;  nor  does  it  appear 

hat  they  meant  to  alter  the  cargo,  for  she  endeavoured  to  get 

«ck  to  St.Kitfs  to  take  in  the  rest;  but  was  prevented  by 

torms.    I  think  the  risk  would  in  reali^  have  been  muck 

ireater  if  she  had  gone  back ;  for  she  must  have  come  by  the 

ray  oi  St.  Eustatius  again  in  her  passage  home.    The  part  of 

ler  cargo^  which  was  taken  in  at  the  time  the  ship  was  driven 

rom  Si.Kitfsj  has  already  been  paid  for  by  the  defendant; 
vcQ  this  would  not  have  been  paid  for  by  the  defendant,  if  he 

ad  conceived  that  the  voyage  had  been  at  end/'    The  learned 

odges  therefore,  except  Mr.  Justice  WiUes^  after  giving  their 

pinions  upon  the  other  points  in  the  cau^  ordered  the  rule 

n*  a  new  trial  to  be  discharged. 

But  wherever  the  excuse  of  necessity  is  set  up,  whether  a& 
rising  from  the  act  of  God,  or  from  any  other  cause,  it  must 
itisfiEu:torily  appear  that  every  proper  precaution  was  pre- 
ioiuily  used  by  the  assured,  and  that  there  was  no  de%nlt  on 
lis  part,  otherwise  the  plea  of  necessity  shall  not  be  admitted. 
rhe  case  in  which  this  doctrine  was  advanced,  was  tricd.be- 
3Te  Lord  Chancellor  Eldon  when  Chief  Justice  of  the  Court 
f  Common  Pleas.  The  insurance  was  from  Aliona  to  Surinam^  wolfe  v. 
[lie  defence  Was  deviation,  the  vessel  having  put  into  P^  cuggeo, 
undhf  out  of  the  course  of  the  voyage,  and  remained  there 
4  days.  The  answer  on  the  part  of  the  plaintiff  to  this  de- 
SDce  was :  that  the  captain  was  taken  ill  with  a  severe  fit  of 
le  gravel,  and  that  the  mate  having  pricked  his  finger,  by 
oddoit,  his  hand  and  arm  swelled  to  such  a  degree,  as  to 
ender  him  incapable  of  doing  his  duty,  and  that  they  had 
fat  into  Plymouth  for  the  purpose  of  procuring  medical  assist- 
Dce.  These  facts,  as  to  the  captain's  and  mate's  illness,  and 
heir  q>plication  to  a  surgeon,  were  proved:  but  it  also  ap- 
peared, on  cross-examination,  that  the  surgeon  of  the  ship  was 
nprovided  with  proper  instruments  and  medicines.  He  was 
lot  called. 

Lord  Eldon  said,  he  was  of  opinion  that  if  by  the  vidtation 

f  God  so  many  of  the  crew,  who  would  otherwise  have  been 

ofiSuaent,  became  so  afflicted  with  sicknessi  as  to  be  incapable 
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of  imvigating  the  ship,  such  an  illness  of  the  crew  was  a  ne- 
cessity which  might  justify  a  deviation :  but  when  it  was  setup 
as  a  justification  of  a  deviation,  he  thought  it  incumbent  on 
the  plaintiff  to  shew  that  he  had  bo.  far  provided  against  such 
events,  by  every  proper  precaution,  such  as  having  medicines 
for  the  voyage,  as  much  as  he  was  bound  with  respect  to  the 
tightness  of  the  ship.     It  was  in  evidence  that  a  8ni||eon  was 
necessary  in  such  voyages :  if  therefore  sickness  was  to  be  set 
up  as  an  excuse  for  deviation,  the  plaintiff  should  shew  thst 
'     the  surgeon  was  provided  with  such  medicines  and  instni- 
mcnts  as  would  probably  become  necessary  in  the  course  of 
the  voyage,  to  meet  the  common  casualties  of  the  mariners. 
He  was  also  of  opinion,  that  the  necessity  for  going  into  port 
ought  to  be  made  out  by  the  plaintiff  beyond  all  possibility  of 
doubt,  and  that  it  arose  and  existed  without  any  de&uh  of 
the  master  or    party  insuring:    and  if  they   came   in   hr 
medical  aid,  he  should  expect  medicftl  men  to  be  called  to 
prove  that  such  necessity  existed.     That  had  not  been  done 
in  the  case  then  before  him,  and  the  plaintiff  must  be  non- 
suited." 

A  deviation  may  also  be  justified,  if  done  to  avoid  an  eD^ 
my,  or  seek  for  convoy ;  because  it  is  in  truth  no  deristioD 
to  go  out  of  the  course  of  a  voyage,  in  order  to  avoid  danger? 
or  to  obtain  a  protection  against  it. 

Bond  V.  In  an  action  upon  a  policy,  which  was  to  insure  the  WStie^ 

sSa£.^445.  G/7//ry  in  a  voyage  from  Bremen  to  the  port  of  London^  iw- 
ranted  to  depart  with  convoy ;  the  case  was  this : — The  (kBij 
set  sail  fi'om  Bremen^  under  the  convoy  of  a  Dutch  man  of  mrto 
the  -Bift,  where  they  were  joined  by  two  other  Dutck  ma  rf 
war,  and  several  Dtiich  and  English  merchant  ships,  wheoct 
they  sailed  to  the  Texelj  where  they  found  a  sqnadroD  of 
English  men  of  war  and  an  admiral.      After  a  stay  of  lasf 
weeks,  they  set  out  from  tlie  Teself  and  the  GaUey  was  sqi* 
rated  in  a  storm,  and  taken  by  a  R^ench  privateer  taken  qjtf^ 
-   by  a  Dutch  privateer,  and  paid  80/.  salvage. 

It  was  ruled  by  Lord  Chief  Justice  Hoit,  that  the  Ttrpp 
ought  to  be  according  to  usages  and  that  their  going  to  tk  jt' 

Eibf  thou^  in  fiMt  out  of  the  way,  was  no  deviation;  fcf  ^ 

after 
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after  Un^yeai  ^703^  there  wa&  no  convoy  for  ships  directly 
from  Bnmen  to  Londotu    And  the  plaintiff  had  a  verdict. 

Oft  an  kiauraaee  from  London  to  Gibraltar^  warranted  to  Gordoo?. 
dqMirt  with  oonvoy ;  it  appeared  there  was  a  convoy  appointed  ^^*^n 
Sat  that  tnde  at  Spiihead;  and  the  ship  Ranger  having  tried  Bordieu, 
finr  oonvoy  in  the  D^mns^  proceeded  to  Spitieadf  and  was  l^.^ 
taken  in  her  way  thither.  The  insurers  insisted  that  this  being 
Ae  time  of  a  jFrench  war,  the  ship  should  not  have  ventured 
liuoQf^  the  Channel,  but  have  waited  in  the  Domis  for  an 
onrasknal  ooovoy.    And  many  laerchanta  and  office-keepers 
weM  examined  to  that  purpose. 

But  Lord  Chief  Justice  Lee  held  that  the  ship  was  to  be 
coMidered  as  under  the  defendant's  insurance  to  a  place  of 
gneial  lendezvous,  according  to  the  interpretatien  of  the 
words  •amrranted  to  depart  'with  convoy.  And  if  the  parties 
meant  to  vary  the  insurance  from  what  is  commonly  under- 
iteod,  they  should  have  particularised  her  depsjrture  with  con- 
voy from  the  Dowts.  The  juries  were  composed  of  merchants ; 
and  in  both  cases  they  found  for  the  phunti£&  upon  the 
strength  of  this  direction. 

In  the  case  of  Bond  against  NMy  in  which  the  material  Cowp.  Rep, 
question  was, whether  a  warranty  had  or  had  not  been  complied 
with,  and  which  consequently  will  be  fully  stated  in  the  follow- 
iBg  chapter,  the  point  of  deviation  for  the  purpose  of  procuring 
'eonvviy  also  came  under  the  consideration  of  the  Court.  Upon 
that  oecasion  Lord  Mansfield  and  the  whole  Court  held,  that 
if  a  riiip  go  to  the  usual  place  of  rendeavous,  for  the  sake  of 
jeiniBg  convoy  there  ready,  though  such  place  be  out  of  the 
course  of  the  voyage,  it  is  no  deviation.  , 


And  in  a  more  modern  case,  the  cmlyquestion  was,  Whether  "EMethj 
was  a  deviaticm  or  not?  Lord  Mansfield  there  directed  ^FleuherT 


the  jury  to  find  &r  the  plaintiffs,  if  they  bdieved  that  the  cap-  Sittings  in 
fairly  and  bond  ^fide  acted  according  to  the  best  of  his  y^  1780^ 


judgment:  that  he  had  no  other  view  or  motive  but  to  coma 
safest  way  home^  and  to  meet  with  convoy :  for  that  it  was 
deviation  to  go  out  of  the  way  to  avoid  danger. 

HH  4  In» 
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In  our  law  books  we  sometimes  meet  with  cases,  which  say, 
that  a  deviation  may  be  justiiSed  by  the  usage  and  custom  of 
the  trade.     But  that  is  not  quite  correct ;  for  if  by  the  umge 
of  any  particular  trade,  it  is  customary  to  stop  at  certain  places, 
lying  out  of  the  direct  course  from  A.  to  B.  it  is  not  a  devia- 
tion to  stop  there;  because  it  is  a  part  of  the  vo3rage*    Therf 
is  no  deception  upon  the  insurer ;  because  he  is  bound  to  take 
notice  of  the  usages  of  trade ;   they  are  notorious  to  all  the 
world ;  and  when  the  usage  has  declared  it  lawful  in  a  wpt- 
cific  vayvige  to  go  to  any  place,  though  out  of  the  immediate 
track,  it  is  as  much  a  part  of  the  contract  of  insurance  between 
the  parties,,  as  if  it  had  been  particularly  mentioned.     Bat  id 
order  to  justify  the  captain  of  a  ship  in  quitting  the  itraigiit 
and  direct  line  from  the  port  of  loading  to  that  of  ddiverj, 
there  must  be  a  precise,  clear,  and  established  usage  upon  the 
subject,  not  depending  merely  upon  one  or  two  loose  and 
vague  instances. 

Saiii^buiy  v.       Where  a  ship  was  injured  from  Liverpool  to  Jamaica^  nd 
Towmon.     y^^  ^^^  j^^j  ^^  j^  ^  j^^  ,    j^  appeared  that  there  weie 

some  instances  of  the  Liverpool  ships  putting  in  there,  hot  it 
was  not  the  setUed,  common,  established,  and  direct  usage  of 
the  voyage  and  trade :  it  was  therefore  held  a  deviation,  and 
the  underwriters  were  discharged  from  any  loss  that  happened 
subsequent  to  the  deviation. 

Having  thus  mentioned  all  the  cases  to  be  found  in  the 
books  of  reports,  which  operate  as  an  excuse  for  a  departoie 
from  die  due  course  of  the  voyage,  and  which  prevent  these 
effects,  which  always  follow  a  deviation,  namely,  the  dischaige 
of  the  insurer  from  his  contract ;  it  will  be  proper  to  obserrei 
that  it  is  not  meant  to  insinuate  that  other  circumstances  maj 
not  frequently  happen,  which  will  have  precisely  the  same  con* 
Cowp.6oi.  sequences.  For  wherever  a  ship  does  that  which  is  for  Ha 
general  benefit  of  all  parties  concerned,  the  act  is  as  mndi 
within  the  intention  and  spirit  of  the  policy,  and  conseqaentljf 
as  much  protected  by  it,  as  if  expressed  in  terms.  And  UMf^ 
fore  in  all  cases,  in  order  to  determine  whether  a  divenio* 
from  the  direct  course  of  the  voyage  is  such  a  deviation  is  it 
law  vacates  the  policy,  it  will  be  proper  to  attend  to  the  bm^ 
tives,  end,  and  consequences  of  the  act,  as  the  true  criterioo 
of  judgment 
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If  any  of  the  circamstances  above  stated  do  really  and  bond 
jGtiir  occur,  so  as  to  render  a  deviation  absolutely  necessary, 
the  ship  must  pursue  such  voyage  of  necessity  in  the  direct ' 
oooney  and  in  the  shortest  time  possible^  otherwise  the  under- 
writers will  be  discharged.  Because  a  voyage  superadded  by 
neoeni^,  ought  to  be  subject  to  the  same  qualifications,  and 
entitled  only  to  the  same  sort  of  latitude  as  the  original  vc^rage, 
it  having  become  by  operation  of  law,  a  part,  as  it  were^  of 
that  original  voyage. 

This  was  laid  down  as  law  by  the  Court  of  King^s  Bench  in  Lavabre  ▼. 
a  case,  in  which  the  voyage  insured  was  described  in  these  dJ[,2us4. 
words : — *^  At  and  from  Port  D  Orient  to  Pondieherry^  Madras^ 
^  and  Chincu  and  at  and  from  thence  back  to  the  ship's  port 
^  or  pcnrts  of  discharge  in  France^  with  liberty  to  touch,  in  the 
^  outward  or  homeward-bound  voyage,  at  the  Isles  oi  France 
^  and  Bourbon^  and  at  all  or  any  other  ports  or  places,  what 
^  or  wheresoever :  and  it  shall  be  iawfril  for  the  said  ship  in 
^iUs  voyage  to  proceed  and  to  sail  to,  and  touch  and  stay  at 
.^  ^any  ports  or  places  whatsoever,  as  well  on  this  side,  as  on  the 
.^  other  side^  the  Cape  of  Good  Hcpe,  without  being  deemed  a 
^  deviation."  Tbei  ship  did  not  sail  till  the  6th  of  December 
.1776,  and  did  not  reach  Pondicherry  till  the  23d  of  July  1777. 
She  continued  there  till  the  23d  of  August  following^  when, 
instead  of  proceeding  to  Ckina^  she  sailed  for  Bengal,  where 
having  passed  the  winter,  and  undergone  very  considerable 
lepairs^  she  sailed  from  thence  early  in  the  year  1778  (being 
the  second  ship  that  left  the  Gar^a),  returned  to  Pondicherry ; 
aad,  after  taking  in  a  homeward-bound  cargo,  at  that  plac^, 
proceeded  in  her  voyage  back  to  VOrient,  but  was  taken  in 
€ki6ber  in  that  year  by  the  Mentor  privateer.  The  usual  time 
in  which  the  direct  voyage  between  Pondicherry  and  Bengal  is 
performed,  is  six  or  seven  days,  but  the  Camatic  was  about  six 
weAn  in  goiug  to  Bengal,  and  two  months  on  the  way  back 
from  thence  to  Pondicherry,  Both  going  and  returning,  she 
either  touched  at,  or  lay  off,  Madras,  Masulipatam,  Visiga^ 
faUm$  and  Yanon,  and  took  in  goods  at  all  those  places.  The 
piaintifi  rested  their  case  chiefly  on  this  ground,  that  the  voy- 
age to  Bengal  was  adopted  by  necessity  for  the  safety  of  the 
ship,  upon  the  bond  J!de  opinion  of  the  captain,  and  the  rest 
of  the  oifficersy  and  of  (me  Berard  the  supercargo^  who  had  the 

principal 
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principal  management     To  prove  this  necetaityy  it  wm  wiom 
hy  Berard  and  four  mates,  that  the  ship  had  been  detained 
longer  in  Europe  than  at  first  waa  foreseen,  and  that  die  lact 
with  extremely  bad  weather  on  her  outward  passage ;   aad  at 
Pondicherry  was  so  leaky»  that  it  appeared  to  theniy  that  die 
must  be  careened,  which  could  only  be  done  at  Bemgtif  thsve 
being  no  other  place  so  near,  to  which  she  could  proceed  with 
safety,  where  that  operation  could  be  performed ;  ibr  thai  no 
harbour  between  Pondichenry  and  the  Gm^es   on    die  one 
side,  and  Poiidicherty  and  Bombay  on  the  other,  would  ad- 
mit of  so  large  a  vessel  being  hove  down,    her    baden 
being  near  800  tons.     Indeed  it  turned  out  when  diej  goC 
to  Baigaly  that  she  could  be  repaired  without  careening  but 
this  was  only  discovered,  they  said,  after  she  waa  unloaded  cf 
much  more  of  her  contents  than  could  have  been  done  wifk 
safety  in  the  open  road  of  Ponikkerry.    All  the  witnesaci  far 
the  plaintiffi  swore  that  they  took  the  reselutioii  cf  going  to 
Betted  much  against  their  inclination ;  for  that  it  would  km 
been  not  only  more  for  the  advantage  of  the  owiKr%  butabo 
more  for  their  private  interest  as  individuals^  to  go  to  Qaiij 
they  having  prepared  their  own  adventures  ibr  that  maAflt 
Resides  the, circumstances  of  the  leak,  they  assigned  aa  adfr 
tional  reason  for  relinquishing  the  voyage  to  CktmOf  «»•  thst 
they  had  been  so  long  detained  at  PonMcherfyj  from  ddayiii 
unloading  their  outward-bound  cargo,  that  they  were  noiraai^ 
to  leave  that  place,  till  it  was  too  late  to  undertake  the  Ciim 
voyage  with  any  degree  of  prudence  or  safety  ;  and  they  sdi 
Bengal  was  the  best  place  they  could  go  to,  in  oprder  to  winW 
The  defence  set  up  was ;  ist.  That  the  ship  had  never  wkim 
the  voyage  insured,  her  desdnaticHi,  wken  she  left  Euraptf  hafing 
been  for  Bengal,  and  not  far  China,     2d,  That  supposing  bcr 
to  have  sailed  on  the  voyage  described  in  the  pcikjf  ycibff 
going  firom  Pondicherry  to  Bengal,  instead  of  proceeding  ti 
China,  was  a  deviation,  and  was  not  justified  bj  neoessityi  b 
support  of  the  first  ground  of  defence,  certain  secret  i■sC^i^ 
tions  were  relied  upon  which  were  found  on  board  die  sfafp^ii' 
were  addressed  by  the  owner  at  UOrieni  to  Berard  tbe  SDpl^ 
cargo,  and  which,  though  obscurely  penned,  gave  gteK  iMi 
to  contend,  either  that,  at  her  departure  it  had  been  rsnlN' 
to  substitute  the  Bengal  for  the  Ckma  vojri^  at,  ^^  I^**^  ^ 

the  alternative  was  left  widi  Berard^  to  be  decided  one  imy^ 

the 
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tbe  other,  according  tx>  certain  events  in  Indioj  which  events 
tamed  out  in  the  sort  of  way  that,  according  to  the  instructi(Mis» 
was  to  determine  the  voyage  for  BengaL  On  the  second  . 
ground,  it  was  said,  that  from  the  plaintiffs'  own  witnesses, 
tiiere  was  no  necessity  for  going  to  Bengal ;  tod  that  instead 
of  going  directly  thither,  a  trading  voyage  had  been  made  from 
Ponditkenyj  which  afforded  a  strong  presumption  that  trading, 
and  not  the  leak,  or  lateness  of  the  season,  was  the  object  of 
going  to  BengaL .  On  the  part  of  the  defence  also,  several  let- 
ters were  read  (written  by  the  owners  to  their  correspondents 
wild  had  got  their  policy  underwritten)  to  raise  a  presumption 
that  the  necessity  of  going  to  Bengal  was  merely  a  pretence 
devised  after  the  capture ;  and  when  the  insured  began  to  vp^ 
prdiend  that  the  words  of  the  policy  would  not  cover  a  vojmge 
to  that  place.  This  is  the  substance  of  the  evidence  given  in  vide  ute, 
this,  and  two  other  causes  upon  the  same  ship,  though  not  on  ^'  ^ 
the  same  policy:  in  addition  to  which  in  the  present  case^  the 
•acret  instructions  given  to  Berard  had  been  more  attentively 
perased,  and  afforded  stronger  reasons  than  they  at  first  seemed 
todo^  that  the  voyage  to  Bengal  was  pre-determined  before  the 
departure  from  U  Orient,  The  plaintiffi'  witnesses  were  muck 
pMBsed,  on  this  occasion,  to  say  whether  the  lateness  of  the  sea- 
mm,  alone  was  such  as,  independant  of  the  leak,  would  have  de- 
termined them  to  abandon  the  Ckifu^  voyage ;  and  on  the  other 
bftnd,  whether  the  leak,  independant  of  the  other  reason,  would, 
in  their  cqnnion,  have  rendered  it  necessary  so  to  do.  To  this 
fh^  said,  they  could  not  give  a  certain  answer;  for  that  as 
neither  of  the  cases  had  ha^^ened,  they  had  not  exercised  their 
judgment  upon  them.  » 

Lofd  Mansfield  summed  up  very  strongly  against  tbe  phnn- 
^SSkj  on  the  head  of  fraud.  But,  independent  of  that  grocmd^ 
he  stated  a  new  point  against  them,  namely,  that  if  necessity 
were  admitted  to  have  been  the  sole  motive  for  substituting  the 
voyi^  to  Bengal  in  the  place  of  thftt  of  OMnoj  sHU  it  was  in^ 
eumb&nt  en  the  insured  to  have  pursued  that  voyage  rf  necessity  di^ 
reMff  in  the  shorted  and  most  expeditious  manner :  and  that  the 
dekttf  in  going  from  Pondicherry  to  Bengal^  and  the  repeated 
steps  hf  touching  at  different  places^  and  trading  thercy  'were  de- 
ttaHansy  and  not  within  the  protection  wkick  the  supposed  neces- 
sity qffbrdedto  the  direct  ifoyage. 

Notwith* 
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Notwithstanding  this  direction,  the  jury  found  a  verdict  text 
the  plaintiffs.  Upon  a  motion  for  a  new  trial*  after  argument 
at  the  bar,  the  opinion  of  the  Court  of  King's  Bench  was  deli- 
vered by 

Lord  Mansfield.'-^*^  If  this  application  were  made  upon  the 
ground  of  impeaching  the  testimony  of  the  plaintiffi'  witoesies, 
whatever  my  private  sentiments  might  be,  after  two  coiMiir^ 
rent  verdicts,  I  should  not  be  inclined  to  interpose.  Bo^ 
without  impeaching  the  evidence,  I  think  there  ought  to  be 
a  new  trial,  or  rather,  that  the  case  has  be«i  ill  decided.  He 
question  is,  Whether,  without  imputation  on  any  body,  ditom- 
stances  have  not  happened  to  take  the  voyage  out  of  the  poliqr  ? 
A  deviation  from  necessity  must  be  justified,  both  as  to  sab- 
stance  and  manner.  Nothing  mof^e  must  be  done  than  what  the 
necessity  requires.  The  true  objection  to  a  deviation  is  not  the 
increajseof  the  risk.  If  that  were  so,  it  would  only  be  neeei- 
sary  to  give  an  additional  premium.  It  is,  that  the  paitj 
contracting  has  voluntarily  substituted  another  voyage  for  diit 
which  has  been  insured.  If  the  voyage  to  Bengal  was  ons- 
voidable,  where  was  the  necessity  to  trade  ?  Ail  the  poits 
touched  at  were  out  of  the  direct  course ;  and  six  weeks  and 
two  months  were  consumed,  instead  of  six  days.  Tbe  justice 
of  the  case  required  a  difierent  decision."  The  rule  for  a  nev 
trial  was  accordingly  made  absolute.  The  oause  was  again  sd 
down  for  trial;  but  the  plaintiiis,  when  they  were  ready  to  be 
called  on,  submitted  to  the  opinion  of  the  Court,  and  abandoned 
their  claim  against  the  underwriters. 

So  also  if  a  ship  be  insured  upon  a  trading  voyage,  it  is  in- 
cumbent on  the  parties  assured,  to  carry  on  that  trade  witii 
usual  and  reasonable  expedition,  otherwise  their  conduct  wiD 
amount  to  a  deviation,  and  discharge  the  policy. 

Hartley  v.        Thus  in  an  action  by  the  assured  against  an  underwriter  oo 

B.  R.  Mich.  A  policy  of  insurance  on  the  ship  Blossom^  at  and  from  tk 

»aGco.3.    coast  of  4/^"c«  to  the  West  Indies^  with  liberty  to  exchaoge 

goods  and  slaves ;  a  verdict  was  giv^i  for  the  plaintiff     Bi^ 

upon  a  rule  being  obtained  to  shew  cause  why  there  should  u^ 

be  a  new  trial,  it  appeared  that  there  had  been  a  great  desi  d 

contradictory  evidence,  and  many  points  started  at  tbe  tti*!' 

bat 
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but  the  question  now  made  was,  Whether  the  plaintifl^  by  the 
use  he  made  of  the  vessel  on  the  coast  of  Africa^  and  the  delay 
he  there  occasioned,  was  not  the  cause  of  the  loss ;  that  is, 
whether  he  did  not  make  such  use  of  her  during  her  stay  on 
the  coiist,  contrary  to  the  design  of  the  policy,  as  amoimted  to 
a  deviation  ? 

It  appeared  in  evidence,  that  this  ship  stayed  on  the  coast 
from  August  to  March ;  that  she  was  employed  in  receiving 
slaves  on  board,  the  produce  of  the  cargoes  of  other  ships, 
which  were  afterwards  put  on  board  other  ships,  and  sent  to 
the  West  Indies ;  that  this  is  the  employment  of  what  they  call 
a  factory  ship ;  but  that  a  regular  factory  ship  is  thatched  and 
covered,  and  receives  the  slaves  till  a  sufficient  number  is  col- 
lected to  send  away  in  the  vessels ;  but  it  did  not  appear  that 
any  slaves,  the  produce  of  the  Blossam*s  own  cargO)  were  sent 
away  in  other  vessels,  but  that  her  stay  there  was  several 
months  beyoivd  the  usual  stay  of  ships  in  that  trade.  After 
argument  at  the  bar, 

Lord  Mansfield  said, — <<  When  different  points  are  agitated 
at  a  tria(,  and  a  great  deal  of  evidence  applied  to  each,  and 
the  counsel  go  out  of  the  cause,  it  is  not  to  be  wondered  at, 
if  juries  should  lose  their  attention  to  the  material  point.  The 
great  advantage  of  a  motion  for  a  new  trial  is,  that  after  ar- 
gument on  the  motion,  the  cause  goes  down  again,  winnowed 
from  the  chaff  of  the  first  trial.  The  single  point  here  is. 
Whether  there  has  not  been  what  is  equivalent  to  a  deviation, 
whether  the  risk  has  not  been  varied  ?  It  is  not  material 
whether  or  not  the  risk  has  been  greater.  If  a  ship  insured 
fixr  a  trade,  is  turned  into  a  floating  warehouse,  or  a  factory 
Aip,  the  risk  is  different,  it  varies  the  stay ;  for  while  she  is 
used  as  a  warehouse,  no  cargo  is  bought  for  her.  The  law 
being  clear,  how  is  the  fact?  The  captain  says  she  was  not 
used  as  a  &ctory  ship ;  his  evidence  is  much  impeached ;  but 
lie  says  he  was  young  in  the  trade;  he  never  saw  a  factory 
slup  but  once,  and  was  not  in  her ;  he  might  have  a  salvo, 
beoanse  this  was  not  thatched ;  but  was  she  used  as  a  thatched 
ship  is  used  ?  It  is  said  that  letters  are  not  records ;  'tis  true 
diey  may  be  contradicted ;  but  if  they  are  from  the  parties, 
and  are  not  contradicted,  they  are  as  strong  as  any  records. 
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The  fact  is  clear,  the  risk  is  different  in  point  of  length,  4^." 
Rule  absolute  for  new  trial/' 

Parkinson         So  in  an  action  on  a  policy  from  London  to  Port  Endidcj 
V.  Collier,     ^^  ^^  coast  of  Africo^  at  six  guineas  per  cent,  on  the  ship  till 
K.  B.  after    moored  at  anchor  24  hours,  and  on  goods  till  duchargedand 
Mich.  1797.  gq^giy  landed.     The  ship  arrived  on  the  coast  on  the  6th  of 
Mai/f  and  was  captured  by  the  French  on  the  4th  of  Jbie. 
The  barter  in  the  trade  is  carried  on,  on  board  the  vessel,  and 
the  goods  afterwards  sent  on  shore,  in  boats,  and  the  gums 
brought  back.     In  this  case^  the  discharge  of  the  cargo  had 
not  begun,  the  gums  not  having  been  brought  down  to  the 
coast,  for  which  purpose  it  is  necessary  to  have  a  previom 
agreement  with  the  king  of  the  country ;   but  no  dday  had 
been  used.     The  counsel  for  the  defendant  contended,  thit 
by  the  custom  of  this  trade,    the  risk  on   the   goods,  u 
well  as  on  the  ship,  expired  in  24  hours,  and  that  the  risk  od 
the  cargo,  while  on  the  coast,  was  protected  by  the  homewaid 
policy,  at  15  guineas  jp^  cent. — Lord  Kenyon  refused  the  evi- 
dence, both  of  the  homeward  policy,  and  of  this  supposed 
usage  (which  he  had  on  a  fem^er  occasion  admitted  against 
his  own  opinion,  and  on  which  a  new  trial  had  been  grantedji 
to  qualify  the  dear  and  unequivocal  language  of  the  policjt 
which  covered  the  risk^  till  the  goods  were  landed.     That  i( 
in  landings  any  unnecessary  delay  had  been  used,  that  mij^ 
amount  to  something  in  the  nature  of  a  deviation,  so  as  to 
discharge  the  insurer ;  but  that  did  not  appear  to  be  the  case 
in  the  present  instance. 

But  though  an  actual  deviation  from  the  voyage  insured  is 

thus  fatal  to  the  contract  of  insurance ;  yet  a  deviation  merely 

intended,  but  never  carried  into  eflfect,  is  considered  as  00 

deviation,  and  the  insurer  continues  liable.     This  has  beea 

Foster  v.       frequently  so  decided.     Thus  in  the  case  of  an  insurance  firov 

)^c!lr"7l  -«    Carolina  to  Lisbon^  and  at  and  from  thence  to  Bristol;  it 

2  btra.  1 249* 

appeared,  that  the  captain  had  taken  in  salt,  which  he  was  l» 

deliver  at  Falmouth  before  he  went  to  Bristol  s  but  the  shf 

was  taken  in  the  direct  road  to  both,  and  before  die  came  t» 

Lord  Chief   ^^  poiut,  where  she  would  have  tamed  off  to  FalmoiA-  ^ 

Justice  Lee.  was  held,  that  the  insurer  was  liable ;  for  it  is  but  an  m^M* 
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iQ  deviaief  and  that  was  held  not  sufficient  to  discharge  the 
underwriter. 

In  the  case  of  Carter  v.  The  Royal  Exdiatige  Assurance  aStra.1149. 
Company!  where  the  insurance  was  fi*om  Honduras  to  Lon^ 
doHj  and  a  consignment  to  Amsterdam ;  a  loss  happened  before 
she  came  to  the  dividing  point  between  the  two  yoyages,  for 
which  the  insurers  were  hdd  liable  to  pay. 

The  doctrine  laid  down  in  these  cases  has  since  been  fire* 
quently  reo^nised  in  subsequent  decisions,  and  particularly 
bjF  Lord  Masufidd  in  the  case  of  TheUusson  v.  FergHssonj 
wkidi  win  be  fully  reported  in  die  next  chapter.  The  in^-  ^«>e*  3^1  • 
annoce  was  from  Guadaloupe  to  Havre^  and  by  the  deposi- 
tiosis  it  appeared  that  the  ship  sailed  for  Httorej  and  was  always 
intended  for  Hwore;  but  was  directed  to  keep  in  the  course 
ctMrett  for  safety.  One  of  the  grounds  of  defence  was,  that 
Ae  diip  never  sailed^  from  Guadaloupe  to  Havre^  but  on  a 
vojage  firom  Guadaloupe  to  Brest.  Lord  Mansfieidj  in  answer, 
saidy  ^  the  -voyage  to  Brest  was,  at  most,  but  an  intended 
demaiuMj  not  carried  into  e£fect" 


I^  however,  it  can  foe  made  i^pear  by  evidence,  that  it 
never  was  intended  nor  came  vdthin  the  contemplation  of  the  ' 
paitiea  to  sail  upon  the  voyage  insured ;  if  all  the  ship's  papers 
and  documents  be  made  out  for  a  different  place  from  that 
deacribed  in  the  policy,  the  insurer  is  discharged  from  all 
degree  of  responsibility,  even  though  the  loss  should  happen 
hAsfre  the  dividing  point  of  the  two  voyages.  This  distinction 
was  very  properly  taken  by  the  Court  of  King's  Bench,  in  a 
modem  case:  and  by  that  distinction  they  admitted  the  gene- 
ral doctrine^  with  respect  to  the  intention  to  deviate,  in  its 
fidlest  extent 

The  diip  MdUy  being  insured  ^  at  and  from  Maryland  to  Wooidridce 
^  dadizj^  was  taken  in  Chesapeake  bay,  in  the  way  to  Europe.  p^J  \f^* 
[Tpon  this  the  insured  brought  this  action  agamst  the  defen- 
iantf  one  of  the  underwriters  on  the  policy.     The  trial  came 
ya  St  GvUdhaU  before  Lord  Mansfield^  when  a  verdict  was 
Ebnnd  for  the  defendant     A  new  trial  being  moved  for,  the      < 
Qia(eri«l  fleets  of  the  case  appear  to  be  as  follows  :*«-The  ship 

was 
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was  cleared  from  Maryland  to  Falmcuthf  and  a  bond  gi?en 
that  all  the  enumerated  goods  should  be  landed  in  Britain^ 
and  all  the  other  goods  in  the  British  dominions*  An  affidavit 
of  the  owner  stated  that  the  vessel  was  bound  for  FalnumtJu  The 
bills  of  lading  were,  ^  To  Falmouth  and  a  market : "  and  there 
was  no  evidence  whatever  that  she  was  destined  for  Cadi*,  The 
place  where  she  was  taken  was  in  the  course  from  Maryland 
both  to  Cadiz  and  Falmouth^  before  the  dividing  point.  Many 
circumstances  led  to  a  suspicion  that  she  was,  in  truths  neither 
designed  for  Falmouth  nor  Cadiz,  but  for  the  port  of  Basttm, 
to  supply  the  American  army ;  but  there  was  not  sufficient 
direct  evidence  of  that  fact. — At  the  trial,  Lord  Mami^uii 
told  the  jury,  that  if  they  thought  the  voyage  intended  wbi 
to  Cadiz,  tliey  must  find  for  the  plaintiff.    If  on  the  contruy, 
they  should  think  there  was  was  no  design  of  going  to  Caiis^ 
they  miist  find  for  the  defendant.     It  also  appeared  in  evi- 
dence, that  the  premium  to  insure  a  voyage  from  Mar^and 
to  Falmouth,  and  firom  thence  to  Cadiz,  would  have  great); 
exceeded  what  was  paid  in  this  case.    Upon  the  motion  finr  i 
new  trial  being  argued,  the  counsel  for  the  plaintiff  cited  the 
two  cases  above  stated  from  Strang^s  Reports. 

Lord  Mansfield.  —  <<  The  policy,  on  the  &ce  of  it,  is  from 
Maryland  to  Cadiz,  and  therefore  purports  to  be  a  direct 
voyage  to  Cadiz.  All  contracts  of  insurance  must  be  foanded 
on  truth,  and  the  policies  framed  accordingly.  When  the  in* 
sured  intends  a  deviation  from  the  direct  vojrage,  it  is  alvatf 
provided  for,  and  the  indemnification  adapted  to  it.  Then 
never  was  a  man  so  foolish  as  to  intend  a  deviation  fitnn  tk 
voyage  described,  when  the  insurance  is  made,  because  tint 
would  be  paying  without  an  indemnification.  Deviations  froB 
the  voyage  insured  arise  from  after-thoughts,  after-intereiti 
after-temptation;  and  the  party,  who  actually  deviates  fnn 
the  voyage  described,  means  to  give  up  his  policy.  But  a  d^ 
viation  merely  intended,  but  never  carried  into  effect,  is  as  v 
deviation.  In  all  the  cases  of  that  sort,  the  terminus  i  jn^tf' 
ad  quern,  were  certain  and  the  same.  Here^  Was  the  rojif 
ever  intended  for  Cadiz  ?  There  is  not  sufficient  evideiieeif  jc 
tlie  design  to  go  to  Boston,  for  the  Court  ttk  go  iqxn.  B^  l^ 
some  of  the  papers  say  to  Falmouth  and  a  market:  sope  ^  f^ 
Falmouth  only.     None  mention  Cadiz,  nor  vras  there  utff^ 

15  «» 
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ton  in  the  ship,  who  ever  heard  of  any  intention  to  go  to  that 
port.  A  market  is  not  synonimous  to  Cadiz :  that  expression 
might  have  meant  Naples,  Leghorn,  or  England.  No  man, 
upon  the  instructions,  would  have  thought  of  getting  the  policy 
filled  up  to  Cadiz*  In  short,  that  was  never  the  voyage 
intended,  and  consequently  is  not  what  the  underwriters 
meant  to  insure." 

Mr.  Justice  Bw&r.— "  I  am  of  the  same  opinion.  I  believe 
the  law  to  be  according  to  the  authorities  mentioned  on  the 
part  €^  the  plaintiff:  but  it  does  not  apply  here.  This  is  a 
question  of  &ct.  There  cannot  be  a  deviation  frojn  that  which 
never  existed.  The  weight  of  the  evidence  is,  that  the  voyage 
was  never  designed  for  Cadiz.'* 

Mr.  Justice  JVilles  and  Mr.  Justice  Ashhurst  concurring  in 
the  opinion  delivered  by  Lord  Mansfield  and  Mr.  Justice 
JBuUeTf  the  rule  for  a  new  trial  was  discharged. 

In  a  still  later  case  the  same  doctrine  was  advanced;  Way  v.  Mo- 
namely,  that  if  a  ship  be  insured  from  a  day  certain  from  A.  ^Term 
to  B.y  and  before  the  day  sail  on  a  different  voyage  from  that  ^«P*  3o* 
insured,   the  assured  cannot  recover ;  even  though  the  ship 
afterwards  fall  into  the  course  of  the  voyage  insured,  and  be 
loat  after  the  day  on  which  the  policy  was  to  have  attached. 

Since  the  second  edition  of  this  work  was  published,  the 
cases    Wooldridge  v.  Boydell,  and   Way  v.  Modigliani,  have 
again    come  under   discussion  in  the   Court  of     Common 
Pleas ;    and  it  has  been  held  by  the  four  Judges  of  that 
Coorty  one  of  whom  sat  in  the  Court  of  King's  Bench  when 
'the  two  cases  just  reported  were  decided,  that  where  the  ter- 
mini  of  the  intended  voyage  continue  the  same  as  those  de- 
acribed  in  the  policy,  an  intention  to  go  to  an  intermediate 
l^ort,  though  that  intention  should  be  formed  previous  to  the 
chip's  sailing,  will  not  vitiate  the  insurance  till  actual  devia- 
tion.    The  case  has  already  been  quoted  for  another  purpose;  Kewiey  v. 
^ild  the  fiu:ts  as  to  this  point  are  shortly  these.  The  insurance  Black  Rep. 
^was  at  and  Jrom  Grenada  to  Liverpool;  the  ship  sailed  from  \^^l^^'  ll^ 
4Srenada  bound  for  Livetpool,  but  with  a  design  formed  before 
commencement  of  the  voyage,  as  appeared  by  the  clearances, 
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tnd  was  admitted  on  all  sides^  t6  touch  at  Cork  in  her  vomf  to 
Liverpool^  but  was  totally  lost  before  she  arrived  at  the  diykfing 
point  In  the  course  of  the  argument  a  case  oiStottr.Vaiighim 
was  mentioned,  as  having  been  tried  before  Lord  Kagfoiif  at 
the  sittings  at  GmldhaUj  after  Hilary  Term  17949  in  wfaidi 
His  Lordship  ncmsuited  the  plaintiff,  in  an  action  on  a  pdicy 
on  this  very  ship,  being  of  opinion  that  the  case  SeU  within 
'  those  of  Wooldridge  ▼•  BcydeU,  and  Way  ▼•  Modt^tanif  isnd 

that  there  was  no  inception  of  the  voyi^  insured.  The  Court 
of  Common  Pleas,  however,  having  taken  time  to  ddibente 
upon  this  case  of  Kewley  v.  iSyvm,  ddivered  tbeir  opinioi 
as  to  the  3d  question,  that  where  the  termini  of  the  intended 
voyage  were  really  the  same  as  those  described  in  the  poKgr, 
it  was  to  be  considered  as  the  same  voyage^  and  a  doigo  to 
deviate,  not  effected,   would  not  vitiate  the  poliqr.    That 

in  Wooldridge  v  Boj/deU^  it  appeared  there  was  no  inlah 
tion  that  the  ship  should  go  to  Qtdiz  at  all,  which  waa  mn> 
tioned  in  the  policy  as  her  port  of  delivery;  and  in  Wag  ?. 
Modigliani  there  was  an  actual  deviation,  by  the  ship  going  to 
fish  on  the  banks  of  Neafdundland :  those  cases,  therefore, 
were  whoUy  different  from  the  present,  for  here  the  ship  wn 
really  bound  to  Liverpool^  though  there  were  also  deaiiuioes 
for  Cork,  (a) 

From  the  proposition  just  established,  namely,  that  a  mm 
intention  to  deviate  will  not  vacate  the  policy,  it  follows  as  an 
immediate  consequence,  that  whatever  damage  is  sustained  be 
fore  actual  deviation,  will  fall  upon  the  underwriters. 


Green  v.  Thus'it  was  held  by  Lord  Chief  Justice  J%&,  who  said,  that 

Young,  1     if  a  policy  of  insurance  be  made  to  begin  from  the  departiire 

sio.  1  saik.  of  the  ship  from  England^  until,  8fc.  and  after  the  departure  1 

444.  s.  c.     damage  happens,  8^c.  and  then  the  ship  deviates  /   though  tbe 

policy  is  discharged  from  the  time  of  the  deviation,  yet  for  the 

damages  sustaineil  before  the  deviation,  the  insurers  shall  male 

satisfaction  to  the  insured. 

(a)  See  die  case  of  Middlcwood  ▼.  Blaka,  7  Tenn  Rep.  !€%.»  aadabt 
Heielicm  v.  AUnuti,  1  M.  &  S.  46.  where  the  several  casei  imme&ciir 
preceding  on  the  ^stinction  between  deviations  intended,  but  not  cund 
into  efibct,  and  non-inceptioii  of  the  voyage  insured,  are  much  ceuikni 
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Subject  to  the  rules  already  advanced,  deyiaiion  or  not  11  a  DougLyS;. 
question  of  fiurt,  to  be  decided  according  to  the  circumstanees 
of  the  case. 

In  «ases  of  deviation,  the  premium  is  not  to  be  returned ;  vide  post. 
because  the  risk  being  commenced,  the  underwriter  is  entitled   ^'9- 
to  retain  it 

In  the  case  of  Hogg  v.  Homers  above  quoted,  Lord  Kenyan  Vid«  tmt, 
being  of  opinion  that  the  ship  had  deviated,  it  was  insisted  for  ^'  ^^^* 
the  plaintiff,  that  as  the  intention  to  go  to  Faro  (the  going  to 
ivilich  place  was  the  deviation  relied  on  bj  the  defendant)  had 
csiited  prior  to  the  sailing,  it  was  a  non-inception  of  the  voy- 
age insured,  and  he  had  a  right  to  the  return  of  premium. 
Lord  Kerg^on^  however,  was  of  opinion  that  there  wa9  an  in- 
ception of  the  risk  at^  and  the  contract  was  aitire^  consequent^ 
there  could  be  no  return  of  premium.  But  of  this,  mor^  wiU 
be  mid  in  a  subsequent  chapter. 


(     *T6     ) 
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CHAPTER  XVIII. 

Of  NoruCompUa7ice  with  Warranties. 

'N  the  two  preceding  charters  we  have  seen  the  efiect,  whidi 
the  non-observance  of  implied  conditions  has  upon  die 
contract  of  insurance ;   we  shall  now  proceed  to  consider  the 
nature  of  warranties;  their  various  kinds^  and  how  fiff  they 
xTermRep.  must  be  Complied  with  on  the  part  of  the  insured^  m  order  to 
P-  345*        render  the  contract  binding  between  the  parties.     A  warrant 
in  a  policy  of  insurance  is  a  condition  or  a  contingenqr,  that  t 
certun  thing  shall  bo  done  or  happen,  and  unless  that  is  pe^ 
formed,  there  is  no  valid  contract.    It  is  perfectly  inunatoriil 
for  what  view  the  warranty  is  introduced ;   or  whether  die 
party  had  any  view  at  all :  but  being  once  inserted,  it  beoomes 
a  binding  condition  on  the  insured :  and  unless  he  can  shew 
that  he  has  literally  fuliilled  it,  or  that  it  was  performed,  the 
Chap.  i6,     contract  is  the  same  as  if  it  had  never  existed,  {a)     We  hate 
'^*  already  seen  that  the  breW^h  of  an  implied  condition  is  sufficient 

to  avoid  the  policy;  a  fortiori^  therefore,  the  efiectmnstbe 
the  same,  where  the  condition  is  express,  and  not  liable  to 
misrepresentation  or  error,  because  it  makes  a  part  of  the  writ- 
ten contract.  To  say  that  the  underwriter  should  answer  for 
a  loss,  notwithstanding  the  other  party  has  failed  in  his  en- 
gagements, would  be  to  make  a  different  rule  in  this  species  of 
contract,  from  that  which  subsists  in  every  other;  aldiougb 
this  of  all  other  contracts  depends  most  upon  the  strictest 
attention  to  the  purest  rules  of  equity  and  good  fidth.  In- 
deed the  obligation  to  a  strict  performance  of  all  promise 
and  conditions  in  every  species  of  contract,  may  be  deduced^ 

(a)  By  Lord  Chancellor  Eldon  in  the  House  of  Lords,  it  b  a  clear  ao' 
first  principle  of  the  law  of  insurance,  that  when  a  thing  isuomntetf  toi^ 
of  a  particular  nature  or  description,  it  must  be  fxactly  such  as  it  ii  sUIb' 
to  be.  It  is  no  matter,  whether  material  or  not;  the  only  question  ^  ^ 
this  the  thing  dc  facto  which  I  hare  signed  ?^Ncwcaitk  Fire  Imnat^ 
Company  v.  Macmorrow,  3  Dow.  2^^, 
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s  has  been  truly  observed  by  an  elegant  moral  writer,  tSrom  Paley^s 
be  necessity  of  such  a  conduct  to  the  well-being,  or  the  e»-  *'^'  ^^^ 
tteace  of  human  society. 

We  have  said  that>  warranty  must  be  strictly  and  Uteralbf 
lerformed ;  and  therefore  whether  the  thing,  warranted  to  be 
one,  be  or  be  not  essential  to  the  security  of  the  ship ;    or 
rhether  the  loss  do  or  do  not  happen,  on  account  of  the  breach 
f  the  warranty,  still  the  insured  has  no  remedy;  because  he 
limself  has  not  performed  his  part  of  the  contract,  and  if  he  did 
tot  mean  to  perform,  he  ought  not  to  have  bound  himsdf  by 
ach  a  condition.    And  though  the  condition  broken  be  not, 
erhaps,  a  material  one,  yet  the  justice  of  the  law  Is  evulent 
rom  this  consideration :  that  it  is  absolutely  necessary  to  have 
De  rule  of  decision ;  and  that  it  is  much  better  to  say,  that 
rarfanties  shall  in  all  cases  be  strictly  complied  with,  than  to 
save  it  in  the  breast  of  a  judge  or  jury  to  say,  that  in  one  case 
;  shall,  and  another  it  shall  not.     The  very  meaning  of  a  war- 
snty  is  to  preclude  all  enquiries  into  the  materiality,  or  the 
^tbstantial  performance  of  it :  and  although  sometimes  partial  '  'tttm 
iccmveniencies  may  arise  from  such  a  rule;  yet  upon  l^e     ^^^^ 
^hole,  it  will  certainly  produce  public  salutary  efiects.     The  Poihier  Tr. 
isored  is  bound  not  to  draw  the  underwriter  into  error,  by  d*A«ii^ 
dse  declarations  respecting  those  things,  about  which  the  con-  ""^^* 
■act  is  made.    Debet  prastare  rem  ita  esse  vt  qffirmavit. 

But  as  a  warranty  must  be  strictly  complied  with  in  favour 
*the  underwriter,  and  against  the  insured^  equal  justice  de- 
lands,  and  the  true  meaning  of  the  contract  of  insurance  re- 
tires, that  if  a  strict  and  literal  compliance  with  the  warranQr 
ill  support  the  demand  of  the  insured,  the  decision  ought  to 
5  in  his  &vour,  especially  when  by  such  a  decision  all  the 
ords  in  the  policy  will  have  their  full^operation. 

In  an  action  on  a  policy  on  goods,  dated  19th  December  ^^^^ 
784,  iost  or  not  lost,  warranted  well  this  ^k  deaf  of  December  iima 
784 ;  it  appeared,  that  the  warranty  was  at  the  foot  of  the  po-  ^^3^ 
zy ;  that  the  policy  was  underwritten  between  the  hours  of  one 
nd  three  in  die  afternoon  of  the  9th  December  i  that  theship 
as  well  at  six  o'clock  in  the  morning,  but  was  lost  at  eight 
'dock  the  same  morning. 
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Upon  a  motion  to  set  aside  a  nonsuit,  which  had  been  en- 
tered, Lord  Kenyon  Chief  Justice,  AshAurUf  BuUer^  and  Groir, 
Justices,  were  clearly  of  opinion,  that  the  warranty  was  sofll- 
ciently  complied  with,  if  the  ship  were  well  at  any  time  that 
day ;  that  the  nature  of  a  warranty  goes  to  determine  the  ques- 
tion ;  for  as  it  is  a  matter  of  indifierence  whether  the  thing 
warranted  be^  or  be  not  material,  and  yet  must  be  literaUy  oan- 
plied  with ;  still  if  it  be  complied  with,  that  is  enoogh :  that 
there  was  good  reason  for  inserting  these  words,  because  thsr 
protected  the  underwriter  from  losses  before  that  day^  to  whin 
he  would  otherwise  have  been  liable,  as  die  policy  was  on  die 
goods  from  the  lading ;  and  thus,  too,  the  words  lost  orneihti 
have  also  their  operation. 

Cowp.  607.  '^^^  being  the  case^  it  fellows  as  a  necessary  consequence^ 
Aat  it  is  very  immaterial  to  what  cause  the  non-complbnoe  ii 
to  be  attributed ;  for  if  the  fact  be,  that  the  warranty  was  aot 
complied  with,  though  perhaps  for  the  best  reasonsy  the  fdkj 
has  no  eflfect.  The  contingency  has  not  happened ;  and  ttee* 
fore  the  party  interested  has  a  right  to  say,  that  there  isao 
contract  between  them.  Upon  this  account  it  is,  that  if  a  Aip 
be  warranted  tosail  on  or  before  the  iit  o{Aug9aij  and  the  be 
prevented  by  any  accident  from  sailing  till  the  ad  oiAagiaij  v 
by  the  sudden  want  of  any  necessary  r^Mur,  or  by  tlle^fMS^ 
ance  of  an  enemy  at  the  mouth  of  tiie  port,  the  ^p^in  wosU 
do  right  not  to  sail :  but  there  would  be  an  end  of  the  polity* 

In  diis  strict  and  literal  compliance  widi  the  terms  of  a  ws^ 
ranty  consists  the  difierence  between  a  warranty  and  a  1CIV^ 
sentation. 

Vide  ante         ^  ^^^  distinction  something  was  said  in  a  preceding  dup* 

c  io.  ter :  it  is  sufficient  now  to  observe,  that  a  wmnran^)  as  putflf 

the  agreement,  and  a  condition  on  which  it  was  made^  must  k 

ttrictbf  complied  with,  whereas  a  rqpreaentatioQ  need  only  k 

Piwsonv.     performed  in  substance*    In  a  warranQf^  the  person  vakiafit 

^^^^*^^    takes  the  risk  of  its  truth  or  falsehood  vpon  himself:  ia  al^ 

presentation,  if  the  insured  assert  that  to  be  tme^  whkii  k 

either  knows  to  be  false,  or  about  which  he  knows  noChh^ii* 

policy  is  void  on  account  of  fraud.     But  a  iqMosciiU 

without  fraud,  if  not  false  in  a  materiml  pointy  or  if  it 

tialli/j  though  not  literally  fulfilledi  does  not  ;?itiale  the  poB?* 

^^  But 
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But  AS  representations  were  very  often  made  in  writing,  So  said  bjr 

bjr  way  of  instructions  for  effecting  a  polic}',  it  became  necessary  judge's  in 

to  specify,  what  written  declarations  should  be  deemed  warran-  ^^  <?*«  ^ 

tie%  and  what  representations.     It  was,  therefore,  by  several  Hend^^ 

daciiioiis  of  the  courts,  held  to  be  law,  that  in  order  to  make  ^^^  ^ 

%priiten  imh^uctions  valid  and  binding  as  a  warranfyp  they  must  Bot.  &  PuiL 


on  the  face  qf  the  instrument  itself^  by  which  the  contract  ^^^' 
^inmtnmce  is  effected. 

T&is  was  decUred  by  Lord  Man^ldj  in  a  very  particular  Pawsoo  v. 
xnanner,  in  answer  to  a  question  put  to  him  by  Mr.  Davenport  ^^^^^^ 
at  the  desire  of  the  underwriters,  after  he  had  delivered  the 
opinion  of  the  Court  upon  a  question  of  representation- 
Even  though  a  written  paper  be  larapped  up  in  the  pciia/f 
whin  it  is  brought  to  the  underwriters  to  subscribe,   and 
Jitiin  to  them  at  that  time ;  or  even  though  it  be  wqfered  to 
tiftfoUofj  at  the  time  of  subscribing :  still  it  is  not  in  either 
case  a  warranty,  or  to  be  considered  as  part  of  the  ptdicy  it^ 
fld(  but  only  as  a  representation.     Both  these  instances  have 
oocnrred  in  causes  before  Lord  Mansfield. 

la  an  action  on  a  policy  of  insurance^  the  counsel  finr  the  de-  Pawson,  t. 
ftndant  offered  to  produce  witnesses  to  proves  that  a  written  ^^^^^  ^ 
ntmorandum  inclosed  was  always  considered  as  part  of  the  hall,  Trin 
policy.      But  Lord  Mansfield  said,  it  was  a  mere  question  of  ^!^^' 
Isw,  and  would  not  hear  the  evidence;  but  decided  that  a  i>migL 
written  paper  did  not  become  a  strict  warranty,  by  being  ^e  ^o^ 
fiilded  up  in  the  policy. 

In  the  other  case  it  appeared,  that  at  the  time  when  the  bimt. 

M»m»  underwrote  the  policy,  a  slip  of  paper  was  wafer^  ^^-^ 

to  it,  describing  the  state  of  the  ship  as  to  repairs  and  strength,  East.  Vacat. 

and  also  mentioning  several  particulars  of  her  intended  voy-  ^h 

wfaidi  particulars  in  the  event  had  not  been  complied  p.  is.  in 


viiftu    Lord  Mansfield  ruled,  that  this  was  only  a  represent     ^  '^^ 


;  and  if  the  jury  should  think  there  was  no  fraud  intend* 
and  that  the  variance  between  the  intended  voyagi^  as 
in  the  slip  of  paper,  and  the  actual  voyage  as  per* 
did  not  tend  to  increase  the  risk  of  the  underwriters^ 
^Uveeted  them  to  find  for  the  plaintii^  whidb  they  ftccord^ 
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ingly  did.    This  verdict  was  afterwards  set  aside  upon  anodier 
ground,  (a) 

It  being  thus  settled,  that  a  warranty  must  appear  on  die 
face  of  the  instrument,  it  still  became  a  question,  whether  a 
warranty,  written  in  the  margin  of  the  policy,  was  to  be  con- 
sidered equally  binding,  and  subject  to  the  same  strict  mle  of 
construction,  as  if  inserted  in  the  body  of  the  policy  itniC 
This  point  came  under  the  consideration  of  the  Court  in  the 
case  of  Bean  and  Sttquirt^  in  which  the  material  question  wi% 
Whether,  supposing  it  to  be  a  warranty,  hoys  were  indiided 
under  the  word  seamen  ?  That  case,  as  &r  as  it  is  matemi 
to  our  present  enquiry,  was  as  follows : 

Bean  v.  The  plaintiff  insured  the  ship  called  the  Martha^  at  iixl 

^^^*  from  Z/ondan  to  New  York :  the  Toyage  to  commence  firon  t 
day  specified ;  and  in  the  margin  of  the  policy  were  writta 
these  words, — **  Eight  nine-pounders  with  dose  quarteni  lii 
<^  six-pounders  on  her  upper  decks;  thirty  seamen  besifa 
<^  passengers." 

Upon  a  motion  for  a  new  trial  in  this  case.  Lord  Man^ 
said.  There  is  no  doubt  but  this  is  a  warranty.  Its  being  written 
on  the  margin  makes  no  difference.  Being  a  warranty,  thert 
is  no  doubt  but  that  the  underwriters  would  not  be  liid>le  if  it 
were  not  complied  with ;  because  it  is  a  condition  on  whick 
the  contract  is  founded. 

Kmivoii  v.  In  an  action  on  a  policy  of  insurance,  it  appeared  that  tke 
Su^l^Vac  f^Ho^*^^g  words  were  written  transversely  on  the  margin  of 
1779-  the  policy  :  "  In  port  20th  July  1776."    In  fact,  the  ship  bul 

^  UO'**  ^^^  *®  '^^  ^^  *^'^-  ^^^  question  was.  Whether  tktf 
marginal  note  was  a  warranty  or  a  representation  ? 

Lord  Mansfield.  —  "  The  question  is,   Whether  the  ship'* 
being  in  port  on  the  20th  is  part  of  the  condition  of  the  ii- 
strument?     When  it  is  on  the  &ce  of  the  instrument,  A^ 
a  part  of  the  policy ;  so  that  here,  if  the  ship  was  not  ii   Jt 
port,  it  is  no  contract.     As  to  its  being  only  in  the  mupi   ]i 

(a)  But  if  a  policy  of  innirance  refer  to  certain  printed  pffopoMh^tltF*' 
posals  will  be  considered  as  part  of  the  policy.  WorsUy  ▼.  fFmd,  is  on^ 
6  Term  Bep.  710.    See  also  RfmOcdgc  v.  Burrdly  1  H.  Black.  254. 

thit 
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tliftt  makes  uo  difference :  it  is  all  part  of  the  contract,  when 
it  is  once  signed.  And  though  the  difference  of  two  days 
may  not  make  any  material  difference  in  the  risk,  yet  as  the 
condition  has  not  been  complied  with,  the  miderwriter  is  not 


The  propriety  of  these  decisions  has  A#rer  been  questioned, 
and  the  rule  has  been  constantly  and  tacitly  acquiesced  in  from 
ihe  time  in  which  these  cases  were  determined  till  the  year 
1786,  when,  notwithstanding  the  uniformity  of  the  determina- 
tioDt  upon  the  subject,  it  once  more  became  an  object  of 
diacussion. 

It  came  before  the  Court  upon  a  special  verdict :  it  was  an  De  H«hn 

V  Hartlev 

action  of  assumpsit  brought  by  the  plaintiff  (an  underwriter)  I'Term 
against  the  defendant,  to  recover  back  the  amount  of  a  loss  K.«p>^343* 
which  he  had  paid  upon  a  policy  of  insurance.   The  defendant 
pleaded  the  general  issue.     The  cause  came  on  to  be  tried 
befinre  Mr.  Justice  BuUer  at  Guildhall^  when  the  jury  found 
a  qpedal  verdict,  stating : 

Tliat  the  defendant  on  the  14th  of  Jim^  ^119^  g&ve  to  his 
innmnce-broker  instructions  in  writing,  to  cause  an  insurance 
to  be  made  on  a  certain  vessel,  called  the  Juno.    (Then  the 
hiitnictions  are  set  out  in  the  verdict,  signed  by  the  defend- 
ant)   The  verdict  then  states,  that  the  broker,  in  conse- 
quence of  such  instructions,  on  the  said  14th  of  June  1779, 
did  cause  a  pcJicy  of  insurance  to  be  made  on  the  JunOy  upon 
goods  and  merchandizes  laden  on  board,  and  also  on  the  ship, 
at  and  firom  AfricUj  to  her  port  or  ports  of  discharge  in  the 
BriUA  JVest-IndieSi  at  and  after  the  rate  of  i  $Lper  cent.    The 
Todict,  after  reciting  two  memorandums,  not  material,  then 
proceeded  to  state,  that  in  the  margin  of  the  said  policy  were 
mriOen.  the  *words  and^figuresfoUawing :  <<  Sailed  from  lAver-' 
'^  fOci  with  14  six-pounders,  swivels,  small  arms,  and  50  hands    • 
^  or  upwards :  copper  sheathed :"     That  the  plaintiff  under- 
wrote the  policy  for  200/.  at  a  premium  of  31/.  10^.     That 
Ilia  Jimo  sailed  from  Liverpool  on  the  13th  of  October  1778, 
lamng  then  only  46  hands  on  board  her^  and  arrived  at  Beau^ 
MmriSt  in  the  Isle  of  Jbiglesea^  in  six  hours  after  her  saih'ng 
^rom  lAverpoolj  with  the  pilot  from  Liverpool  on  board  her. 
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who  (ltd  pilot  licr  to  Beaumaris,  on  her  said  voyage;  and  that 
St  BetaMaris  the  Juno  took  in  six  hands  more,  and  then  had, 
■lul  daring  the  said  voyage,  until  tlie  capture  th^reolj  con- 
ttnued  to  hove  52  hands  on  l>oard  licr.  That  the  snid  U]i|) 
in  tlw  voyage  from  Liverpool  to  Bcaitmaris,  until  and  whoi 
sbc  took  in  the  said  six  additional  hands,  was  equally  sak,  a 
ir  she  had  had  ^o^iiAnds  on  board  her  for  that  part  of  the 
voytigei  The  verdict  dien  states,  tliat  the  defendant  was  in- 
tvreaed,  and  tliat  th^  ship  was  captured:  that  on  rccdving 
an  «ecount  of  the  loss  of  the  vessel,  the  plaintiff  paid  to  llie 
defendant  the  sum  of  200/.  not  ha\-ing  then  had  any  notiee 
that  the  said  ship  had  only  46  hards  on  board  her  when  Ae 
sailed  from  Lirn-rpool. 

For  the  defendant  it  was  snid,  thai  this  representation  bid 
■Ml  relation  to  the  voyage  insured :  for  ihat  was  at  andfivm 
Africa,  &(■.  whereas  this  is  merely  an  account  of  the  stale  d 
the  ship  at  faverpool. 

Lord  Ulan^eld.  —  "  There  is  n  material  distinction  bctir(«s 
H  wiirnuity  and  a  representation.  A  representation  may  be 
efsitabttf  and  subsUnitiaiitf  answered ;  but  a  warranty  mmt  be 
ttrietlj/  complied  with,  triuppotiing  a  warranty  to  sail  on  tfae 
I9t  of  Augustt  and  the  ship  did  not  sail  till  the  2d,  the  war- 
ranty would  not  be  complied  with.  A  warranty  in  a  policy 
of  ioMiraDce,  is  a  condition  or  a  contingency,  and  unless  that 
it  perlbrmcd  there  is  no  contract.  Jt  is  perfectly  immaterial, 
Ipr  vlwC  pnipoee  a  warrauly  is  introduced ;  but  beiug  ii 
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Bol  Ae  whole  forms  one  entife  contract,  and  mntt  be  com- 
plied wkh  throughout."  Judgment  for  the  plaintiff  A  writ 
of  error  was  brought  in  the  Exchequer-chamber  upon  this 
ffadfgatentf  which,  after  two  arguments^  was  affirmed  bjr  the 
Bimnimons  opinion  of  the  eight  Judges,  composing  that  Court 
MUadMos  Term  1787,  28  Geo.  3. 

Having  stated  those  rules,  which  apply  to  warranties  in  ge** 
Dtmly  it  will  now  be  proper  to  consider  the  se?eral  kinds  of 
iMmanties^  and  those  principles  which  aM  peculiar  to  eadi 
lyecies,  confirmed  by  decisions  of  the  Courts.  It  would  be 
endless  to  enumerate  the  various  warranties  that  are  to  be 
fbmid  in  policies :  because  they  must  frequently,  and  for  the 
most  part  do  depend  upon  the  particabr  circumsUuieeB  of 
eadi  ca«e ;  such  as  the  number  of  men,  of  guns,  being  copper- 
dwathed,  4^.  But  those  which  most  frequently  occur  in  our 
books  of  reports,  and  upon  whidi  the  greatest  questions  have 
arisen,  may  be  reduced  to  three  classes:  Warranty  as  to  the 
time  of  sailing ;  warranty  as  to  convoy ;  and  warranty  of  neu* 
trali^.  Of  each  of  theie  we  shall  treat;  oboenring^  in  the 
Arsi  plaoe^  that  those  mlea  which  are  applicaUe  to  warranty 
iti  general,  must  necessarily  also  qpply  to  each  of  these  incfi- 
vidoally* 

UL  As  to  the  time  of  saitti^.    In  most  voyages,  the  time  roccus, 
at  which  they  are  to  ooBunenoe  is  a  materiid  circumstance;  Not.  38. 
because  in  every  country  there  are  some  seasons  when  naviga- 
tioii  ia  much  more  dangerous  than  at  others,  owing  to  perio- 
dicri  winds,  monsoons,  and  various  other  causes.    Indeed,  we  Kenvon  v. 
h«te  teen,  that  a  mad  having  once  warranted  to  sail  on  a  ^^°"> 
partieldar  day^  whether  die  ri  A  be,  in  Act,  materially  altered 
or  lEiol  by  a  breach  of  that  warranty,  the  underwriter  is  no 
longer  answerable.     But  thb  strict  adherence  lo  the  very  day 
sptedfied,  mast  hav#  arisen  from  the  principles  jast  stated: 
fer  tf  a  latitude  d[  one  day  were  givei)|  wfay  not  extend  it 
fntlMr  ?    It  has  therefore  been  held,  ^at  when  a  Aip  has 
been  warranted  to  sail  on  a  particular  dqr,  though  the  ship 
be  ddbf  ed  tar  die  best  and  wisest  reasons,  or  even  though 
she  be  detssBed  by  ibrce;  die  warranty  has  not  been  complied 
witfa^  and  the  insurer  is  discharged  from  his  contract 

Thu3 
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If  the  warranty  be  to  sail  after  a  specific  day,  and  the 
hip  sail  before,  the  policy  is  equally  avoided  as  in  the  formor 
ase ;  because  the  terms  of  the  warranty  are  as  much  departed 
rom  in  the  one  case  as  in  the  other. 

On  the  8th  o{  December  1777,  a  policy  was  underwriten  Veiianv. 
\j  the  defendant  on  goods  in  a  French  ship,  Le  Compte  de  fo"°Mr.*' 
Vreboriy  "  at  and  from  Martinico  to  Havre  de  Grace,  with  JuitBuUer, 

*  liberty  to  touch  at  Guadaloupe ;  warranted  to  sail  after  the  Eut.  Vac. 

*  iTih  of  January,  and  on  or  before  the  first  c£  August  1778."  '779' 
rhe  insurance  was  made  by  the  plaintiff  on  account  oi  Jacques 
^crteUmpe  and  Louis  de  Lamare  of  Havre  de  Grace,  owners 

if  the  ship  and  cargo;  at  which  time  it  was  not  known 
rhether  she  would  load  at  Martinico  or  Guadaloupe,  they 
laving  goods  to  come  from  both  places;  the  policy  was  there- 
ore  intended  to  cover  the  risk  from  both,  or  either  of  them. 
rhe  ship,  having  finished  her  outward  voyage  at  MartinitOy 
mUdfrcm  thence  on  the  6th  of  September  1777,  for  Guada- 
oupe^  where  she  took  in  her  whole  loading,  without  retum- 
ng  to  Martinico,  which  the  captain  intended  to  do,  had  he 
lot  got  a  complete  cargo  at  GuacUzloupe ;  from  whence  she 
Ailed  on  the  ^6th  of  June  1778,  and  was  taken  on  the  3d  of 
September*  The  plaintiff  demanded  payment  of  the  loss  from 
;he  underwriters,  which  being  refused,  he  brought  actions 
igainst  them  for  the  recovery  thereof.  This  cause  came  on 
o  be  tried  at  Guildhall,  before  Mr.  Justice  Buller,  when  the 
lefendaik's  objections  were,  that  according  to  the  words  of 
lie  policy,  the  voyage  was  to  commence  from  Martinico,  and 
not  from  Guadaloupe,  and  that  the  warranty  of  the  time  of 
railing  was  not  complied  with,  the  ship  having  sailed  from 
Martinico  before  the  12th  of  January  1778,  to  wit,  on  the  6th 
of  Naoember  1777.  The  jury,  under  the  direction  of  the 
learned  Judge,  were  of  that  opinion,  and  accordingly  found  a 
verdict  for  the  defendant. 

But  when  a  ship  is  warranted  to  sail  on  or  before  a  parti- 
cular day,  if  she  sailed  from  her  port  of  loading,  mth  all  her 
cargo  and  clearances  on  board,  to  the  usual  place  of  rendezvous 
at  another  part  of  the  sam^island,  merely  for  the  sake  of  join- 
ing convoy,  it  is  a  compliance  with  tlie  warranty,  though  she 
be  afterwards  detained  there  by  au  embargo  beyond  the  day. 

The 
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It  the  baXf  two  points  were  relied  upon  for  the  defendant,  in 
nqiport  of  the  verdict,  which  the  jory  had  given  in  his  favour : 
lit,  lliat  the  departure  fro^  &.  Afgne^s  was  not  a  departure 
from  Jamaica^  within  the  meaning  of  the  policy,  adiy,  If  it 
wcre^  that  the  going  to  Bluefields  was  a  deviation.  Upon  the 
first  argument.  Lord  Mansfield  said :  —  One  point  now  started 
it  entirely  new:  that  supposing  the  voyage  to  have  begun 
firom  S^»  AnntfSy  that  going  to  Bltufieldst  (which,  it  is  admitted 
OD  all  hands,  was  out  of  the  course  of  the  voyage,)  though  for 
the  purpose  of  convoy  only,  shall  be  considered  as  a  devia- 
tioik  In  answer,  it  has  been  said  by  the  counsel  for  the 
intifl^  that  there  are  cases  in  which  the  contrary  has  been 


held :  but  they  are  not  cited.     I  could  wish  therefore  that  ^'^^  !.^® 

•^  ,  ,  preceding 

these  cases  might  be  particularly  looked  into,  and  this  ground  chapter. 
mentioned  again.    It  is  a  very  material  point :  but  widely  dif- 
ferent from  a  warranty  to  depart  on  a  particular  day,  which  is 
a  condition  precedent  that  admits  of  no  latitude. 

Tlie  second  point  was  again  argued ;  and  then  the  Judges 
severally  mentioned  their  ideas  upon  the  subject,  without 
coming  at  that  time  to  any  decision. 

Lord  Mansfield.  —  ^^  I  am  extremely  glad  this  motion  has 
been  made;  the  cause  came  pn  at  Guildhallj  by  the  candour  of 
the  parties  in  the  fairest  maimer.  But  I  had  no  intimation  of 
itif  being  a  cause  of  consequence  till  after  the  verdict;  when  I 
WBg  infinrmed  ioo,ooo/.  depended  upon  it  The  question  was 
Urly  tried,  and  the  case  has  been  very  well  argued  on  both 
I  have  thought  much  of  it  since  the  trial.  Some  things 
,  and  there  are  others  which  require  consideration. 
Thft  poliqr  was  made  on  the  20th  of  August  1776,  upon  the 
eondDgency  of  a  &ct,  which  must  have  existed  one  way  or  the 
odiirat  the  time  the  policy  was  underwritten.  That  con- 
Hofgeocj  was,  that  the  ^ip  should  have  sailed  on  or  before  die 
1st  nt  August:  consequently  it  must  have  taken  place  or  not 
the  loth  of  that  month.  T^e  port,  from  whence  the 
to  be  insured,  was,  if  I  may  use  the  expression,  the 
adand  of  Jamaica  :  but  fix)m  which  of  the  ports  the  ship 
iPMdd  sail^  neidier  party  knew :  therefore  they  have  used  the 
«ord%  ^at  and  from  Jamaica  :**  by  force  of  which  she  cer- 
ttiaiy  WM  protected  m  going  from  port  to  port,  aqid  tiD  she 

sailed. 
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At  the  trial,  I  reasoned  thus :  <<  By  the  terms  of  the  policy  she 
^  was  protected  during  her  stay  vX  Jamaica:  by  force  of 
^  them,  she  had  a  right  to  go  to  any  port,  or  all  round  the 
'<  island ;  and  she  went  to  Bluefields  for  reasons  best  known 
'«  to  herself.  Therefore  the  voyage  began  from  Bluefields^ 
Had  the  insurance  been  at  and  from  the  port  of  St.  Atin^Sj  it 
did  strike  me,  that  going  round  the  island  to  Bbtefieldsj  would 
)aac9e  been  a  deviation.  But  this  is  a  question  of  so  much 
falue  and  consequence,  that  the  Court  wishes  to  consider  the 
thoroughly,  before  they  give  a  final  decision  upon  it.*' 


Ijir.  Justice  Aston.  — ^^  I  shall  be  very  glad  to  consider  this 
case.  As  at  present  advised,  it  se^bns  to  me  to  depend  upon  a 
Diere  matter  of  fact:  and  therefore  to  be  very  difierent  from 
the  cases  of  deviation  that  have  been  put  In  them,  the  change 
of  Toyage,  being  from  necessity,  is  excused  in  point  of  law :  but 
here^  the  whole  question  is,  Did  the  Capel  sail  from  Jamaica 
on  or  before  the  ist  of  Augtist^  according  to  the  true  sense  and 
meaning  of  the  policy  r  If  she  had  fiurly  commenced  her  voyage, 
on  her  d^Murture  from  St.  Ann^Sf  and  the  gomg  to  BbiffiMs 
is  to  be  taken  as  the  usage  of  the  voyage^  I  should  think  the 
underwriters  would  be  liable.  So,  if  she  had  broken  ground 
fixr  the  voyage,  and  had  gone  but  a  league^  and  been  blown 
bade  again.  But  if  she  had  found  no  convoy  at  Bluefields^ 
she  could  not  have  staid  there  to  wait  for  convoy :  that  would 
have  vacated  the  policy.  So,  if  her  going  to  Bluefields  is  to 
be  considered  only  as  a  continuation  of  her  stay  at  Jamaica^ 
the  policy  is  at  an  end.  She  certainly  was  ready  at  St.  Antu^s 
to  dqpart  for  the  voyage :  and  she  went  to  Bluefieldsy  not  to 
take  in  part  of  her  cargo  (for  then  it  would  clearly  not  have 
been  a  commencement  of  the  voyage),  but  from  a  just  motive. 
Whether  that  was  or  wa^  not  a  commencement  of  the  voyage, 
is  clearly  a  matter  of  fact ;  and  in  this  case  a  very  material 
cme ;  therefore  ought  to  be  very  fully  considered." 

Mr.  Justice  IVilles.  — •  <^  This  is  clearly  a  matter  of  &ct.  I 
think  if  the  ship  upon  her  arrival  at  Bluefields  had  found  no 
convoy,  she  could  not  have  staid  there;  but  must  have  sailed 
immediately :  or,  if  she  had  met  with  convoy,  and  had  staid 
an  unreasonable  time  for  other  ships,  the  insurers  would  not 
have  been  liable." 

voJL.  II.  i;  i:  After 
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After  these  opinions,  which  evidently  lean  in  sapport  of 
the  verdict,  had  been  delivered,  the  Court  toA  further  time 
to  deliberate ;  and  then  thdr  unaoiiiBonB  opinicm  was  pro* 
nounced  by 

Lord  ManffieUL  —  <<  We  are  all  satisfied  that  the  troth  of 
the  case  is,  that  the  voyage  from  Jamaica  to  England  begsn 
fi-om  St.  Ann^s.    Tliat  when  the  ship  sailed  finom  St»  Amii%^ 
she  had  no  view  or  object  whatsoever,  but  to  make  the  beA 
of  her  way  to  England^    That  the  value  of  this  qoesticHi,  ad- 
mitted on  both  sides,  shews,  that  every  other  ship»  undor  die 
same  circumstances,  looked  upcm  the  toucluDg  at  Blae/bUt, 
where  the  convoy  then  lay  ready,  to  be  the  safiest  course  of 
navigation  from  Jamaica  to  Enghndj  and  that  it  would  hue 
.  been  unwise  and  imprudent  for  any  ship  no(  to  have  tooded 
there.    The  great  distinction  is  this  .•  that  she  sailed  froa 
Si.  Ann^s  for  England  by  way  of  Bluefields  :  and  that  it  wm 
not  a  voyage  from  St.  Ann^s  to  Bbiefidds  with  any  olgect  or 
view  distinct  from  the  voyage  to  England.    If  she  had  gone 
first  to  Bluefidds  for  any  purpose  independent  of  her  veyifge 
Wnght  V.     to  England^  to  have  taken  in  water,  or  letters,  or  to  hsie 
iiEast,5i5.  waited  in  hopes  of  convoy  coming  ther^  none  bemgns^i 
a47^'c?^t  **^  would  have  given  it  the  condition  of  one  Toyage  fi«i 
Nisi  Prius.    St.  Ann^s  to  Eliiefields;  and  another  fi^m  Bhi^fidds  to  En^and. 
But  here^  under  all  the  circumstances,  we  think  she  had  no 
other  object  than  to  come  directly  to  England  by  the  site 
course.'^  Therefore  the  rule  for  a  new  trial  vras  made  absolotfr 

A  few  years  afterwards  a  similar  decision  was  made ;  tad 
the  only  difference  between  the  cases  was  this,  that  in  the 
case  now  to  be  mentioned,  it  was  a  condition  inserted  in  one 
of  her  clearances,  that  she  should  pass  ty  the  place  (at  litkk 
she  was  detained  by  the  governor  beyond  the  day  naoMd  is 
the  warranty)  to  take  the  orders  of  government.  But  diii 
was  not  thought  sufiicient  to  induce  the  Court  to  depart  fios 
the  decision  in  Bond  and  Nutt ;  espedally  as  in  this  csifl^  the 
place  where  the  ship  was  detained  was  in  the  direct  caantd 
the  voyage. 

^Fell"*wn       ^^  ^^  ^^  action  on  a  policy  of  insurance  on  the  tr^ 
Dou(i  361.  ship  L' Amiable  Gertrude^  <<  at  and  frc»n  GuaddUn^  to  Ibf^ 

12  **  misufc^ 
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**  warranted  to  sail  on  or  before  the  31s/  of  December.^*  It  was 
tried  before  Lord  Mansfield^  when  a  verdict  was  found  for  the 
plaintiff.     A  motion  having  been  made  for  a  new  trial,  the 
Case  from  His  Lordship's  report  appeared  to  be  as  follows : 
The  ship  took  in  her  complete  lading  and  praoisions  for  France^ 
amd  all  her  clearances  and  papers  at  a  port  called  Pointe  a  Pitre^ 
in  the  island  of  Guadaloupe^  and  sailed  from  thence  on  the  24th 
itfOctdbery  for  Basseterre^  where  there  is  no  port,  but  only  an 
open  road.     The  town  of  Basseterre  is  the  residence  of  the 
jBrench  governor.     The  ship  arrived  there  at  night,  when  the 
a^itain  went  on  shore,  and  next  day  waited  on  the  governor, 
wlio  would  not  permit  him  to  depart,  and  to  prevent  it,  took 
bis  ahip's  papers  from  him.     At  this  place  he  was  detained 
witk  his  ship  till  the  loth  of  January^  when  he  set  sail  with 
a  oonvoy,  which  had  arrived  some  little  time  before,  and 
beiiig  separated  after  some  days  from  the  convoy,  the  ship 
via  taken  by  an  English  vessel.     The  captain,  who  was  tlie 
only  witness  produced  at  the  trial,   swore^  that  notice  had 
bem  given  on  the  part  of  the  governor,  some  days  before 
he  aailed,  to  him  and  the  other  captains  of  ships  at  Pointe 
m  JPitref  who  were  preparhig  to  sail  for  Europe^  that  a]  con- 
voy was  expected  to  be   at  Basseterre  from  Martinico^  on 
,  the  a5th  of  October^  and  that  in  consequence  of  this  intimation 
he  had  worked  night  and  day  to  get  ready,  and  had  paid 
rdinary  gratifications  to  obtain  the  ship's  papers  and 
as  soon  as  possible;  that  the  desire  of  being  in 
fi>r  the  convoy  was  the  only  reason  for  this  haste;  and 
that,  although  he  was  not  able  to  sail  till  the  24th,  he  was 
atiU  in  hopes  of  being  in  time  for  the  convoy,  as  he  thought 
il  might  very  probably  have  been  detained  at  Martinico 
days  beyond  its  time.     The  last  ship  papers,  which  he 
at  Pointe  a  Pitre,  was  Le  Bole  d! Equipage^  or  the 
■mitir  roll.     This  p^)er,  which  was  much  relied  upon  by  the 
-twmitf^  for  the  defendant,  was  dated  the  24th  of  October j  and 
Mi  inr the  following  words  :  <*  Vu  par  nous,  charge  dii  detail 
^dea  desses  au  department  de  La  Grande  terre  Guadaloupe^ 
■^  Fequipage  denomm^  au  role  des  autres  parts  au  nombre  de 
**  Tingt  personnes,  le  capitaine  compris.  Permis  au  Sieur  Jean 
^  Jbeques  LethmUier  commandant  le  navire  VAimable  Qer^ 
^intde  du  Havre^  de  s'en  servir  pour  fiure  son  retour,  an  dit 
^ISeOffOssant  a  Ifi  Basseterre  pour y  prendre  lesordres  dugp- 
—  H  IL  2  "  vernement 
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<*  vernenuiU  en  observaoit  les  ordonnances  et  reglemens  de  b 
•<  marine.''     Under  this  there  was  written,  on  the  some  paper, 
an  account,  dated  the'  30th  of  October^  of  some  changes  hi  die 
number  of  the  crew,  and  imder  that,  the  following  eotij:  **  Va 
<^  par  nons,  ecrivain  de  la  marine /charg^  da  deta3  des  daaes, 
<^  les  vingt  cinq  pefsonnes  existantes  an  present  rdle,  le  cspU 
*<  tainecompris.  11  estpermis  au  SievLV  LethuUlier  oommandsDt 
*^  le  navire  UAimabk  Oerirudey  du  Havre^  de  Sure  acm  leCour 
*^  au  dit  lieu  en  se  conformant  aux  ordonnances  et  reglenens 
**  royaux  de  la  marine.  A  Basseterre  Gtmdaloupe,  le  2  Jamier 
*<  1799."  On  another  paper,  called  Le  Cong^,  dated  the  lAh 
of  October,  which  was  read  on  the  part  of  the  plaintifl^  thece 
was  written,  at  the  bottom,  as  follows :  **  Vu  de  relache  a  Is 
<<  Basseterre  GuadaUmpe,  pour  y  attendre  un   convoi  pour 
*^  France.     Ce2S  October  l^^i.     MonentheilU*    The  ctpliia 
swore  that  he  understood  the  only  reasons  for  the  conditioB 
in  the  muster-roll,  that  he  should  go  to  Basseterre^  weie^  the 
convoy  was  to  be  at  that  place,  and  that  he  might  take  ndi 
dispatches  as  were  ready  for  Europe.    He  had  not  olgectcdto 
it ;  because  in  the  regular  course  of  his  voyage  to  France  fton 
Pointe  a  Pitre,  he  must  have  gone  that  way,  close  under  du 
guns  of  Basseterre,  in  order  to  avoid  Montserratf  there  being 
no  other  road,  except  they  were  to  keep  quite  to  the  leewii^ 
which  is  not  the  custom.    If  he  had  arrived  there  ki  thedsy* 
time,  he  would  not  have  cast  anchor,  but  would  have  salt  hs 
boat  for  tlie  dispatches;  but  having  arrived  at  night,  his  iof 
had  been  detained,  contrary  to  his  intention  and  expectatioik 
The  defendant's  counsel,  to  invalidate  the  captain's  testimonft 
besides  the  muster-roll,  and  the  entry  under  it,  as  above  stated^ 
read  the  protest  made  by  the  captain  on  his  arrival  at  DsKf: 
and  also  his  deposition  in  answer  to  the  29th  interrogatoiyiB 
the  proceedings' in  the  Admiralty  on  the  condemnation  ef  tk 
ship.    The  words  of  the  protest,  on  which  they  relied,  weietf 
follows:  "  Wliereupon  he  (the  captain)  waited  on  the  pnpt 
*'  officer  at  Point  a  Pitre  for  his  muster-roll,  and  was  by  lii» 
^^  informed,  it  could  not  be  granted,  but  on  condition  that  k 
^^  should  first  sail  to  Basseterre,  and  there  wait  the  diKCtMStf 
^'  of  the  general  of  the  islands"    And  in  a  subseqacBt  part 
*^  Whereupon  at  his   ( the  captain's )  instance^   the   v 
<^  John  Nicholas  LethtdUier,  his  father,  came  to  Basxleni 
<<  and  went  with  Messrs.  Gobert  and  Batudj  commissioiien  a  ji^- 
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^  commerce^  to  the  superintendant,  and  also  to  the  general  of 
^  Ike  island,  stating  to  them  that  the  said  ship  and  cargo  were  * 
^  lasiired  upon  condition  that  she  should  have  departed  firom 
^  the  island  of  Quadaloupe  before  the  31st  of  December^  the 
^  terms  of  which  insurance  they  judged  it  essential  to  fulfil, 

*  notwithstanding  which  they  were  still  refused  permission  to 
**  depart^  and  were  kept  there  until  after  the  3  ist  of  Decern^ 
'*  bar  J*    The  deposition  reUed  on  was  as  follows :  <*  At  the 

*  tBoe  the  ship  was  first  pursued  and  taken,  she  was  steering 
^  Iier  course  towards  Brest*  Her  course  was  not  altered  upon 
^  tike  iqppearance  of  the  vessel,  by  which  she  was  taken.  Her 

*  course  was  at  all  times,  when  the  weatller  would  permit, 
^  directed,  to  Brest^  for  which  port  she  was  directed  to  sail, 
'although  the  destination  was  for  Havre  de  Graces  by  the 
^  0liq>'s  papers.  She  was  not,  before  nor  at  the  time  of  the 
'^c^pture,  sailing  beyond  or  wide  of  Havre  de  Grace.  She  was 
^Aea  about  eight  leagues  west  of  Ushanty  and  her  course  was 
^not  altered  to  any  other  port  or  places  but  was  obliged 
'to. be  directed  to  Brest^  in  consequence  of  the  orders  he 
'  Iiad  received,  subsequent  to  the  delivery  of  the  ship's 
'^  papers.^  In  answer  to  the  27th  interrogatory,  his  de- 
soaition  was,  <<  That  all  the  ship's  papers  fbimd  on  board 

*  were  true  and  fair,  and  none  of  them  &lse  and  colour- 
^  able,'*  At  the  trial  the  captain  swore,  that  he  had  re- 
VKved  directions  to  keep  in  the  course  to  Brest  at  Basse- 
Writ  firom  his  father,  who  had  formerly  commanded  the  ship ; 
te  tUs  'a>as  done  as  the  safest  way^  in  time  of  wary  of  getting  to 
fbcre^  HKikich  still  continued  to  be  the  place  of  the  ship^s  destina* 
NJMb  Upon  this  evidence,  the  defendant's  counsel  made  two 
oljoctions,  as  grounds  for  a  new  trial:  ist.  That  there  had 
hnt  no  inception  of  the  voyage  on  the  24tli  of  October^  nor  till 

Atr  the  3 1st  of  December :  2dly,  that  the  ship  never  sailed  on  As  to  the  %d 
tbe  voyage  insured,  viz.  from  Quadaloupe  to  Havre^  but  on  a  J^j^^***- 
Viyage  firom  Quadaloupe  to  Brest.     Afler  both  the^e  points  had 
hMn  fiiDy  argued  at  the  bar, 

liOrd  Mansfield  said : — ^^  In  my  apprehension,  there  is  no 
aOBtradiction  between  the  parole  evidence,  and  the  protest  and 
iifKMdtions.  This  captain  had  never  heard  of  the  case  of  Bond 
^t^JtfuU.  Under  an  insurance  at  such  a  place  as  Quadaloupe 
^  Jamaica^  the  ship  is  protected  in  going  firom  port  to  port  in 
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the  island.  But  the  question  here  is,  whether  the  voyage  wss 
'bond  Jlde  commenced;  and  stopped  by  accident  As  to  die 
condition  about  taking  the  orders  of  government,  the  Aip 
could  not  sail  from  any  part  of  the  island  without  the  govier- 
nor's  leave.  But  the  captain  when  he  left  PoitUe  a  Pitre^  ex- 
pected to  meet  a  convoy  at  Basseterrey  and  to  proceed  imme- 
diately without  interruption.  A  convoy  had  been  pubfiflbedt 
Vide  c  z;.  ^^^  ^^  certainly  would  have  gone  to  Basseterre  at  any  rat^  in- 
dependent of  the  clause  in  the  muster-roll.  With  regard  to  the 
second  point,  the  voyage  to  Brest^  was,  at  most,  but  an  in- 
tended deviation,  not  carried  into  effect." 

Mr.  Justice  WiUesvLtiA  Mr.  Justice  Ashhurst  concurreA. 

See  l-ord  Mr.  Justicc  Bulla'.  —  "  The  case  in  1777  between  the  lame 

opSSOTiin  *  P*'^^^^  is  i^  point.  There  was  no  embargo  there,  nor  in  the 
the  cause  of  present  case,  when  the  ship  sailed.  There  must  be  a  lawfbl 
Nutt,  where  b^^^J^d^  sailing,  which  I  think  there  was  in  this  case.  The  ibip 
he  quotes  was  completdy  ready  in  all  respects."  The  rule  ibr  a  new 
ludcd  to.  '  *  ^^  ^^  tlierefore,  discharged. 


Notwithstanding  the  uniformity  of  decision  in  all  theses 
the  judgment  given  in  the  last  cause  was  not  satisfiictoiy  to 
about  twenty  other  underwriters  upon  the  same  policy,  nine'' 
See  the  In-  teen  of  whom  obtained,  leave  to  consolidate  their  difierent 
for  the  HU.  causes  upon  the  usual  terms,  in  order  to  bring  the  quesdoo 
tory  of  the  once  more  into  court.  Accordingly,  in  the  ensuing  sittings, 
tion  Rule,     the  cause  was  set  down  for  trial. 

Theiiuson  In  this  cause,  the  second  point  as  to  the  deviation  was  absD- 
siitiniisat  doncd ;  and  on  the  first,  the  same  evidence  was  given  asqxm 
Guildhall,     the  former  occasion.     The  point  was  again  fully  argued  for  the 

Ea«t.  Vtc.       1  r      1      ^ 

Z780.  defendant. 
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Lord  Mansfiel<l. — "  The  single  question  on  this  policy  isi 

Whether  the  ship  sailed  on  her  voyage  to  Havre  before  tlie    ." 

31st  of  December?    She  certainly  sailed  from  Pointe  a  Piirt    i 

completely  loaded  before  that  time.     Ttie  doubt  on  the  fiM    I 

question  of  this  sort  was  this :  the  policy  was  **  at  and  banMk'   I 

maica  i^  now  the  word  a/ certainly  comprises  the  whde  isltf^  ii 

and,  under  that  word,  you  may  sail  from  one  port  to  snocb^  / 

cveiy  ' 
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enry  where  along  the  coast  of  the  island.    The  ship,  there- 
five^  in  that  sense^  was  still  at  Jamaica^  after  she  had  got  to 
Bbt^Uds.    She  did  not  leave  ^uffields  till  after  the  day  named 
in  the  warranty,  and  that  place  was  quite  out  of  the  course  of 
navigation  from  St.  Anne^i  to  EnglatkL    I  own  at  the  trial,  I 
ihoii^t  the  voyage  to  En^and  did  not  commence  till  the  ship 
niledfrom  Bluefieldsy  and,  according  to  my  o{^nion  then,  a 
WEsUct  was  found  for  the  defendant*     But  there  was  a  doubt* 
I  Acrefore  wished  (as  I  always  do  in  such  cases)  that  the  opi- 
nioii  x>f  the  Court  might  be  taken  in  order  to  settle  the  point. 
IWcase^  when  it  cameon  in  Court,  was  very  ably  argued;  I 
war  completely  convinced,  and  the  Court  were  unanimously  of 
opinion,  that  the  voyage  to  England  began  when  the  ship 
sailed  from  St*  Ann^s ;  and  upon  the  second  trial,  the  plaintiff 
Iiad  a  verdict.     Earle  and  Harris  was  still  a  stronger  case.  Bark)  v. 
7%crv  an  embargo  was  actually  published,  before  the  ship  S^>? 
•ailed,  and  the  captain,  immediately  after  crossing  the  bar,  re-  HiL  Vac 
tamed  to  make  a  protest,  and  sent  his  ship  knowingly  into  the  '^    ' 
enbargo:  but  he  awore  that  he  expected  the  embargo  was  to 
be  taken  6E£,  and  that  he  shoidd  proceed  immediately  upon 
his  voyage ;  and  the  jury  believed   him.     In  this  case  to 
go  by  steps.     There  was  public  notification  of  a  convoy  to  be 
at  Basteterre  on  the  25th  of  October.    The  captain  thought  that 
it*  might  be  stopped  a  day  or  two  at  Martinico^  and  thkt  he 
should  get  to  Basseterre  in  time.     He  worked  night  and  day, 
paid  doable  fees  for  his  papery  and  sailed  with  fiill  expectations 
of  pursuing  his  voyage  directly.     He  knew  of  no  embargo^  and 
Basseterre  was  directly  in  hie  road.     In  that  respect,  this  case 
differs  strongly  from  Bond  v.  Ntdt.    He  was  even  in  the  regu- 
lar voyage  obliged  to  pass  under  the  cannon  of  Basseterre.  He 
had  his  muster-roll,   on  condition  of  calling  there:  but  he 
made  no  difficulty  of  taking  it  on  that  condition,  because  he 
knew  he  must  pass  that  way  at  all  events.     Did  he  not  bonajide 
b^in  his  voyage?    He  certainly  had  no  idea,  when  he  sailed  Th«  Grea. 
from  Pointe  a  Pitre,  of  meeting  with  any  stop.     So  it  was  in  the  '^'  ^'*> 
fenner  case  of  Tliellusson  v.  Fergusson.    There  was  no  idea  of 
the  embargo  in  that  case^  when  the  ship  sailed.    Here  there  is 
not  die  least  suspicion  of  fraud.     This  captain  certainly  did 
not  know  of  the  decision  in  Bond  v.  Nutt.    He  thought,  when 
he  was  detained  at  Basseterre  beyond  the  3  ist  Qi December^  that 
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die  policy  was  forfeited,  whidi  is  a  strong  circamttaiice  in  die 
plaintiff's  favour,  for  it  shews  that  the  sailing  was  not  odloiir^ 
able.  This  question  has  undergone  the  conaidermtioa  of  i 
special  jury  and  of  the  Court.  Underwriters  have  a  right 
to  litigate  questions  which  seem  to  them  to  be  in  thdr  tKfoatm 
But,  at  last,  there  should  be  an  end  of  litigation.  If  yoa 
should  be  of  the  same  opinion  with  the  former  jury  and  the 
Court,  you  will  find  for  the  plaintiff:"  which  they  did  accord- 
ingly. The  cause  of  the  twentieth  underwriter,  on  the  isine 
policy,  who  refused  to  consolidate,  stood  next  in  the  pqper 
for  trial;  but  upon  the  above  verdict  being  given,  hia  connsel 
consented  that  a  verdict  should  also  be  entered  against  fain. 

R^^j^'  But  where  the  warranty  is,  to  depart  on  <Mr  befeire  a  fftm 

AMuriact,  day,  she  must  be  actually  out  of  her  port,  and  it  is  not  enoogli 
4Campb.S4.  f}^j^i  ^i^^  break  ground  and  commence  her  homeward  vojige^ 
so  as  to  have  satisfied  a  warranty  to  sailf  and  the  Court  after- 
wards  refused  to  grant  a  new  triaL  This  case  afterwards 
came  on  before  the  Court  of  Common  Pleas  on  a  special  csse^ 
and  after  it  had  been  fiilly  argued,  the  Court  agreed  with  die 
King's  Bench.  See  i  Marsh.  570.  And  where  a  ship  wn 
insured  at  and  from  PcrtneufXo  London^  warranted  to  sail  €■ 
on  or  before  a  given  day,  dropping  down  firom  Portneitf  to 
Quebec  with  an  incomplete  crew,  and  without  her  dearanco^ 
which  she  could  only  obtain  at  Qtiebec^  is  not  a  compUsDoe 
with  the  warranty,  as  she  did  not  sail  firom  QjuAec  till  after 
the  day.    Bidsdalev.  Neuoman.     3  3f •  4"  jS*.  456. 

From  this  long  train  of  uniform  and  consistent  determiii- 
ations,  it  should  seem  that  the  question,  what  shall  or  shall  not 
be  a  departure  within  the  meaning  of  the  warranty  is  nov 
completely  settled.     In  insurances  at  and  frcm  Ijondon^  war- 
ranted to  depart  on  or  before  a  particular  day,  it  has  kng 
been  a  question,  what  shall  be  a  departure  firom  the  p<Rt  of 
London :  or  rather  what  is  the  port  of  London :  and  it  is  sin- 
gular that  this  point  has  never  yet  been  judicially  determined 
On  the  one  hand  it  is  said,  that  the  moment  a  ship  is  cleared 
out  at  the  custom-house,  and  has  all  her  cargo  on  board,  if  siie 
quit  her  moorings  in  the  river  on  or  before  the  day  warranted, 
that  the  warranty  is  complied  with.     On  the  other  sidc^  it  is 
contended,  and  with  great  appearance  of  reason,  that  a  ship 
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it  not  ready  for  sea»  till  she  has  got  her  custom-house  cocket 
CHI  board,  which  is  the  final  clearance^  and  which  she  cannot 
hmye  till  she. arrive  at  Gravesend:  that  till  this  cocket  is  re- 
ceived, the  ship  dare  not  proceed  to  sea  under  a  penalty,  and 
till  then  is  not  entitled  to  the  drawbacks,  and  that  Gravesend 
is  always  considered  as  the  limits  of  the  port  of  homdon^ 
and  unless  the  ship  sailed  from  thence  on  or  before  the  day 
limited,  there  is  no  incieption  of  the  voyage^  and  the  policy 
is  forfeited. 

In  a  late  case^  the  Royal  Exchange  Assurance  Company  Rogers  v. 
assisted  a  demand  made  upon  them,  in  order  to  try  this  great  ^aue  a&u. 
question :  but  as  it  appeared  from  the  evidence  of  the  log-  Comp.  sitt. 
book  that  the  ship  did  not  in  truth  break  ground  till  after  Mich.i>87 
die  day  named  in  the  warranty,  the  plaintiff  was  nonsuited;  ^^oreLord 
and  the  question  remained  undecided.  rough. 

But  in  a  very  late  case,  the  Court  of  Common  Pleas  held,  wniiams  v. 
that  a  ship  was  not  to  be  considered  as  having  exported  from  ^m^/os. 
the  port  ofLandortj  on  clearing  at  the  custom-house  her^ 
BCMT  until  she  clears  at  Gravesend.  Therefore  a  licence  to  re- 
main in  force  for  the  eaporiation  of  the  cargo,  till  the  loth 
Sepiember  was  not  complied  with  by  clearing  at  the  custom- 
house on  the  9th,  and  at  Gravesend  on  the  12th  Sepiember. 

The  second  species  of  warranty,  which  most  frequently  Postiethw. 
occurs  in  insurances,  is  that  of  sailing  under  the  protection  convoy.* 
of  convoy;  that  is,  certain  ships  offeree^  appointed  by  govern- 
ment, in  time  of  war,  to  sail  with  merchantmen  from  their 
port  of  discharge  to  the  place  of  their  destination.     When  the 
nature  of  a  convoy  is  considered,  it  is  highly  reasonable,  that 
the  policy  should  be  forfeited,  if  the  insured  fail  to  comply 
with  so  material  a  condition;  because  the  risk,  which  the 
onderwriter  takes  upon  himself,  is  very  considerably  increased, 
in  time  of  war,  by  the  want  of  convoy.     Accordingly,  by  the  z  Emerigon, 
laws  of  this,  and  of  all  other  maritime  powers,  if  the  insured  ^j^^^es 
warrant  that  the  vessel  shall  depart  with  convoy,  and  it  do  p.  164. 
not;  the  policy  is  defeated,  and  the  underwriter  is  not  respon- 
aiUe.    We  have  already  seen,  that  every  warranty  musit  be 
itrictly  and  literally  complied  with ;  and  that  a  liberal  and 
substantial  performance  merely  will  not  be  sufficient.    Hence 

in 
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in  a  warranty  to  sail  with  convoy^  it  becomes  material  to  cqik 
sider,  what  shall  be  deemed  a  convoy  within  such  a  conditioo. 
Upon  tliis  point  it  has  been  solemnly  settled  by  the  Court  of 
King's  Bench,  Mr.  Justice  Willes  excepted,  who  differed  from 
the  other  learned  judges  upon  that  occasion,  that  it  is  notetery 
single  man  of  war,  which  chuses  to  take  a  merebant-ship  under 
its  protection,  that  will  constitute  such  a  convoy  as  a  warrant 
means;  but  it  must  be  a  naval  force  under  the  command  cf  a 
person  appointed  by  the  government  of  the  country  to  whiek  Aef 
belong*     The  reason  pf  such  a  decision  is  wi&»e;  because  go> 
vemment  must  be  supposed  to  Be  better  informed  of  the  designs 
and  strength  of  the  enemy,  and  what  degree  of  force  woold 
be  sufficient  to  repel  their  attempts.    In  the  case,  .m  wkkb 
these  points  were  settled,  it  also  became  a  question,  how  &r 
sailing  orders  from  the  commander  in  chief  to  the  partiokr 
ship  or  ships,  were  requisite  to  the  constitution  of  a  convof* 
But  it  was  not  thought  necessary  to  decide  that  point,  although 
it  seemed  to  be  the  opinion  of  the  majority  of  the  jodges,  that 
they  were  not  absolutely  esventiaL 

Hibbert  v.  This  case  came  before  the  Court  upon  a  role  to  shew  guk 
rr" Eist.  ^^y  ^®  verdict,  which  the  defendant  had  obtained,  iboiid 
>3^Ger.  3.  not  be  set  aside  and  a  new  trial  had.  It  was  an  action  upon 
a  policy  of  insurance  on  the  ship  Arundel,  Captain  Jim, 
at  and  from  Jamaica  to  Ixmdon,  joarranted  to  depart  mitk 
convoy.  The  insurance  was  at  1 8  guineas  per  cent*  to  rdnni 
3  per  cent,  if  the  ship  sailed  on  or  before  the  first  of  AM§ttL 
The  facts  appearing  on  the  report  of  Lord  MamfiM^  who 
tried  the  cause,  arc  these :  —  On  the  25th  oUtdy  the  AnmiA 
sailed  from  Morant  harbour  to  Kingston,  where  she  met  iIk 
Glorieux  man  of  war.  Captain  Cadogan,  who  was  likewise  on 
his  way  to  join  Admiral  Graves  at  Bhwfields.  Ix>rd  JBodatf 
had  appointed  Admiral  Graves  to  rendezvous  at  BkiefieUSf  is 
order  to  take  the  fleet  of  merchant-ships,  wliich  wcje  to  nil 
from  thence  upon  the  ist  of  August,  under  his  comraaod,  and 
to  convoy  them  to  Great  Britain.  Captain  Mann^  upon  ibor 
meeting  in  Kingston  harbour,  asked  for  sailing  orden  froa 
Captain  Cadogan,  who  said,  he  had  none^  not  havii^  himself 
at  that  time  joined  the  Admiral :  but  be  was  sure  that  Adaitd 
Graves  would  not  sail  from  Eluefields  till  the  Glorieux  jaatA 

him.  However,  if  he  should  have  sailed,  he,  Captain  O^ogt^i 
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would  give  Captain  Mann  sailing  orders,  and  take  every  care 
of  tbe  Arundel  in  his  power.  They  proceeded  together,  and 
idrrived  at  BluffieUs  on  the  28th  oi  Julys  but  they  found  that 
AAniral  Graves  had  sailed  two  days  before,  llie  Glarieux 
woA  Arundel  then  sailed  irom  BluefieldSj  the  former  firing  guns, 
fjiviiig  signals,  and  behaving  in  every  respect  like  a  comxnf. 
Upon  the  fifth  of  August  a  signal  was  made,  that  the  fleet 
W9M  in  sight;  and  on  the  seventh  they  joined  the  fleet  off  Qipe 
AUhonio.  The  Arundel  was  afterwards  lost  in  September ^  in 
a  dreadful  storm,  which  dispersed  the  whole  fleet,  and  in  which 
a  vast  number  of  the  ships  perished.  Upon  this  evidence, 
the  jury  were  of  opinion,  under  the  direction  of  the  Chief 
Antioe,  that  the  terms  of  the  warranty  had  not  been  performed, 
■Ad  they  therefore  found  a  verdict  for  the  underwriters,  the 
icfisndants.  *  After  this  question  had  been  fiilly  argued  at  the 
Inbv  the  three  judges,  Mr.  Justice  Ashkurst  being,  at  that  time, 
me  of  the  Lords  Commissioners  of  the  Great  Seal,  delivered 
dieir  opinions  severally. 

Lord  Mansfield.  —  <^  Though  the  underwriters  and  insured 
m  equally  innocent;  yet  I  cannot  help  saying,  that  now,  as 
ineD  as  at  the  trial,  my  inclination  led  me  to  wish,  that  the 
(ihintifls  were  in  the  right.  But  the  more  it  is  argued,  it  is 
the  less  liable  to  dispute.  There  are  hypothetical  contracts 
and  conditional  contracts.  In  the  former,  the  contract  de- 
poida  upon  an  event  taking  place;  there  is  no  latitude;  no 
aqnty ;  the  only  question  is.  Has  that  event  happened  ?  But 
oonditional  contracts  admit  of  a  more  liberal  construction. 
Nofw  the  only  question  upon  this  contract  is.  Whether  this  ship 
has  departed  with  convoy?  A  great  deal  must  be  referred  to 
die  usage  of  merchants.  The  government  appoints  a  convoy 
fi>r  the  trade,  and  also  names  a  place  of  rendezvous.  Then 
OHDes  the  reference  to  the  usage  of  merchants ;  the  voyage  is 
bi^gttn  at  Kingston :  but  the  risk  only  commences  at  Blugfields. 
Now  though  Lord  Rodney  desires  the  captain  of  the  Glorieux 
to  take  any  ships  he  may  pick  up  in  his  way,  and  convoy  them 
to  Bhtefields ;  yet  the  warranty  in  tbe  policy  by  the  usage,  does 
aol  require  convoy  to  Bbiffields.  The  second  reference  to  the 
uaage  of  merchants  is.  What  is  esteemed  a  convoy  by  ma:- 
dbants  ?  A  convoy  is  a  naoaljbreej  under  the  command  qfthat 
person^  n^om  gaoemment  has  appointed^    Hiey  trust  to  the 

know- 


500  OF  NON-COMPLIANCE     [Chap.  XVIIL 

knowledge  of  government,  which  must  be  5uppo6ed  to  be 
better  acquainted  with  the  plans  and  force  <^  the  enemy,  and. 
with  the  strength  necessary  to  repel  their  attemps.     Now  this 
is  the  general  usage,  to  which  matters  <^  tliis  kind  are  referred. 
Then  let  us  see  what  the  case  is  here.  —  Lord  Bodney  uppoioiB 
Admiral  Gfnzi^  togowithtensailofthe  line  to  Blu^ldsi  and 
from  thence  to  convoy  the  Jamaica  trade  to  Great  Briiain. 
When  they  come  to  the  place  of  rendezvous,  they  take  sailing 
orders  from  the  Admiral,  which  are  essential  to  conoojf^  as  hj 
them  they  know  the  signals,  for  what  places  they  are  to  steer, 
in  case  of  dispersion  by  storm,  or  any  other  just  cause,  (a) 
Admiral  Graves^  on  the  26th  oi  July^  for  reasons  best  known 
to  himself,  thinks  he  has  got  all  die  ships,  for  which  he  ooglit 
to  stay,  and  proceeds  on  his  voyage.     He  leaves  no  order  &r 
die  Glorieux  to  follow  him  to  Cape  Anthonio  ;  and  thon^  it 
is  very  true,  that  it  is  in  the  power  of  the  commander  in 
chief  to  change  the  place  of  rendezvous,  yet  in  this  case  it  is 
not  true,  as  was  supposed  in  argument,  that  Oqte  jintlumio 
was  appointed.     At  the  time  of  sailing  from  Bluefields^  the 
Glorieux  was  no  part  of  the  convoy :  for  she  did  not  come 
there  till  two  days  after  the  fleet  was  gone.    Upon  these  &cls 
it  did  appear  to  me,  and  to  the  jury  at  the  trial,  that  the  fW> 
ranty  was  not  complied  with:  I  continue  of  the  same  opinion 
now ;  and  that  this  rule  should  be  discharged." 

Mr.  Justice  JVilles, — "  I  cannot  perfecdy  coincide  with  evwy 
thing  which  Lord  Mansfield  has  laid  down.  The  form  of  the 
contract  is  in  general  words  ** to  depart  xcith  convoy"  without 
mentioning  any  particular  day,  or  pointing  out  any  specific 
convoy.  The  terms  of  the  policy  seem  to  me  to  have  beoi 
literally  and  substantially  complied  with ;    for  there  was  no 


(a)  I  have  met  with  a  case  of  Verdon  v.  JViimoi,  at  Guildhall,  Jufy  I744i 
in  the  time  of  Lord  Chief  Justice  Lee,  where  the  ship  insured  had  depaitol 
from  London f  and  arrived  at  the  Downs  isd  August,  where  the  Grsfits 
and  Lenox  (the  convoy)  were  under  sail,  and  the  captain  sent  one  of  Uf 
men  on  beard  for  suling  orders,  which  were  refused;  but  the  comaodoi* 
said,  *^  Keep  on^  and  I  will  take  care  of  you;**  and  the  ship  beii^  lost  tkt 
night  by  striking  on  the  shore,  the  question  was.  If  the  sh^  was  p^ 
under  convoy,  having  no  sailing  orders  ?  And  it  was  held  the  was>  lod  tk 
plaintiff  had  a  verdict.  *—  Note  to  the  third  cditioH. 
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r  on  the  part  of  the  Arundel ;  she  came  with  all  possible 
Ution»  and  was  at  Bluefields  two  days  before  the  time  ap- 
ed for  sailing.  When  Captain  Mann  found  that  the 
iras  gone,  he  did  every  thing  in  his  power  for  the  security 
I  ship ;  for  he  put  himself  under  the  protection  of  the 
■eux^  which  was  appointed  by  Lord  Rodney  to  make  a 
of  the  convoy  :  and  it  appears  in  evidence,  that  in  every 
€t  Captain  Cadogan  behaved  as  a  convoy.  I  have  searched 
id  deal  for  cases;  and  I  can  only  find  one  in  Sttange^  videpwr. 
.9  upon  the  subject  of  sailing  orders ;  and  I  do  not  think  ^'  ^^' 
case  goes  so  far  as  to  say,  that  sailing  orders  are  essential 
Donvoy.  The  loss  of  the  Arundel  happened  long  subset 
t  to  her  joining  the  fleet;  and  I  am  therefore  of  opinion, 
the  warranty  in  this  policy  has  been  substantially  per- 

r.  Justice  BuUer.  —  <*  In  deciding  this  case,  it  is  not  ne- 
jy  to  say,  whether  sailing  orders  are  essential  or  not :    as 
'eient  advised,  I  do  not  say  that  they  are  absolutely  ne- 
iry.     The  present  question  is  simply  this :  T)idtheAnmdel 
Rrith  convoy  ?    This  is  a  condition  which  must  be  literally 
>lied  with,  as  all  the  cases  agree.     As  to  the  question 
^  it  is  undoubtedly  a  question  of  fact :  and  the  facts  of  the 
seem  to  me  to  prove,  that  the  Glcrienx  was  no  part  of  the 
tiy.    Admiral  Graves  had  sailed  before  they  arrived ;  and 
circumstance,  which  My  Lord  stated,   seems  very  ma- 
1,  that  no  orders  were  left  behind  for  the  Glorieux.     I 
liat,  on  this  evidence^  she  was  not  a  part  of  the  convoy; 
n  order  to  make  her  so,  it  must  appear  that  she  was  under 
orders  of  Graves.    Did  he  leave  her  behind  to  take  care 
be  ships  that  remained  ?    If  so,  it  would  alter  the  case 
materially.     But  there  was  no  such  idea ;   for  if  there 
the  GUnieux  would  have  remained  at  Bluefields  for  the 
of  the  ships,  until  the  ist  of  August:    on  the  ccmtrary, 
tain  Cadogan^  finding  that  Admiral  Graves  was  gone^  im- 
iately  followed ;  for  his  sole  object  was  to  join  Admiral 
ves.    Ships  must  sail  under  the  convoy  appointed  by  the 
mment  of  the  country^  who  proportion  the  strength  of  it 
le  necessity  of  the  times.    To  v^at  end  would  this  care 
aken,  if  merchantmen  were  to  sail  under  the  protection  of 
le  ships,  with  which  they  may  haijpen  to  meet  ?     I  am 
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therefore,  of  opinion,  that  if  a  ship  do  not  Mil  with  the  oon?oy 
appointed  by  government,  it  is  not  a  sailing  with  oarvojr* 
within  the  terms  of  the  policy.''  The  rule  for  a  new  trial  was 
therefore  discharged,  (a) 


Wchb.  V. 
Thomson, 
I  Bos.  j(c 
Pull.  5. 


See  poit. 
509. 


This  question  respecting  the  necessity  of  having  sailing  in- 
Etructions  from  the  commander  of  the  convoy,  came  on  to  be 
considered  in  the  Court  of  Common  Pleas,  upon  a  motion  fiir 
a  new  trial,  when  Mr.  Justice  BuUer^  in  the  absence  of  Lord 
Chief  Justice  Eyrey  said,  ^<  Had  not  My  Lord  mentioned  diat 
the  verdict  was  entirely  to  his  satisfaction,  I  should  not  decide 
upon  this  application  in  the  first  instance.     The  case  it  hen 
brought  to  a  question  of  law.    In  point  qflcex^  thenj  thegmerd 
proposition  iSf  that  sailing  instructions  are  necessary.      I  hi?e 
never  decided  this  case  myself,  but  it  has  often  be^i  dete^ 
mined  at  Guildhall.    I  do  not  say  that  there  may  not  be  cases 
in  which  they  may  be  dispensed  with.     Li  Hibbert  ▼•  Pigmi 
my  expression  is,  <^  It  is  not  necessary  to  say,  whether  safliDg 
orders  are  essential  or  not ;  as  at  present  advised,  I  do  not  sij 
that  they  arc  absolutely  necessary."    The  case  of  Victoria  f. 
Cleeve  goes  no  further.    If  the  captain,  from  any  misfartane^ 
from  stress  of  weather,  or  other  circumstances,  be  absobrtclj 
prevented  from  obtaining  his  instructions,  still  it  is  a  deparave 
with  convoy :   but  then  he  must  take  the  earliest  (^^portoiiitir 
to  obtain  them,     (jenerally  speaking,  unless  sailing  instnl^ 
tions  are  obtained,  the  warranty  is  not  complied  with :  tk 
captain  cannot  answer  signals ;  be  does  not  know  the  place  of 
rendezvous  in  case  of  a  storm ;  he  does  not  in  effect  put  hio- 
self  under  the  protection  of  the  convoy,  and  therefore  the  un- 
derwriters are  not  benefited."     The  other  judges  concmtcd 
in  this  opinion. 


France  v.  In  a  Still  later  case,  in  an  action  on  a  policy  of  insurance  on 

Kirwan,       ^  ^jp  potomacky  at  and  from  Jamaica  to  L/mdon^  warrsoted 

Sittings  at  (a)  Another  action  was  brou^t  upon  the  same  policy  against  snodiera 
Guildhall  the  underwriters ;  and  although  a  verdict  in  that  case  was  foond  for  ^ 
Just"^  B^r  P^**"'*^s  •"  y®^  i^  *cemi  to  me  to  leave  the  doctrines  above  advanced  tt 
after  Easter  shaken ;  for  upon  the  second  trial  it  was  proved,  beyond  all  doiibCt  ^ 
Tenn  1784.  the  Glorieux  was  in  truth  a  part  of  the  convoy,  a  fact,  whldi  W  ^ 

doubtful  on  the  first ;  and  it  was  upon  that  fact  that  Lord  Mm^^ 

Mr.  Justice  BuUcr  chiefly  relied. 
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to  depart  with  convoy  from  the  phice  of  rendezvous  on  or  Sittings  at 
before  the  ist  of  August  1 705  :  it  was  admitted  that  the  vessel  after  Mkh. 
nerer  had  got  so  near  to  the  admiral,  who  had  in  fact  left  the  ^^  ^^'  3- 
place  of  rendezvous  before  the  Potomack  arrived  there,  as  to 
obtain  sailing  orders,  when  he  lost  sight  of  the  convoy,  and 
was  afterwards  taken.     The  plaintiff's  object  was  to  steX  a  de-  ^««  *  "^Vf 
cbiaii  upon  the  point,  Haw  far  miUng  instructions  ^e  essenr  tS^^^,^ 
Hal  to  the  sailing  with  convoy  ?  ^""t  ^^ 

°  •^  oojthu  point 

iu  the  case  of  Anderson  v.  Pitcher,  z  Bos.  ft  PuU.  264. 

Lord  Kenyon  expressed  the  strong  inclination  of  his  opi- 
nion to  be^  that  they  were  essential,  but  would  not  decide  it, 
as  this  vessel  had  never  in  fact  joined.  The  plaintiffs  were 
nonsuited. 

Although  the  decisions  of  our  courts  of  common  law  require 
no  additional  authority  to  support  them ;  yet  it  will  be  proper, 
merely  by  way  of  illustration,  to  point  out  to  the  reader,  in 
what  cases  the  opinions  of  foreign  writers  agree  with  the  de- 
terminations of  the  English  courts  of  justice.  Monsieur 
lyEmerigonj  a  very  distinguished  French  writer  upon  this  ^.171. 
branch  of  jurisprudence,  puts  this  case:  <<  On  avoit  fait  des 
^  assurances  sur  un  navire,  de  sortie  de  Marseille  jusqfanx 
^  Detroits  de  Gibraltar^  et  dans  la  police  il  £toit  dit  que  te 
**  navire  partiroit  de  Marseille  sous  Vescorte  d*un  batiment  de 
^  rai ;  autrementf  assurance  ruUe.  Une  fr^ate^  chargee  de 
<<  munitions  de  guerre  pour  Algesiras^  se  trouvoit  i  VEstaque. 
^  Le  navire  assure  mit  \  la  voile  sous  les  auspices  de  cette 
^  fr^ate^  qui  lui  accorda  protection,  et  qui  partit  en  meme 
^  temps.  Consult^  sur  cc  cas,  je  fus  d'avis  que  si  le  navire 
^^  £toit  pris  par  les  ennemis,  les  assureurs  seroient  fondes  a 
^  refuser  le  payment  de  M  perte :  car  autre  chose  est  d^etre 
^  sous  Pescorte  d^un  batiment  du  roif  et  autre  chose  est  de  navi^ 
**  guer  simpkment  sous  ses  auspices J^ 

From  the  case  of  Hibbert  and  Pigou  we  collect  this ;  that  a 
convoy  fqppointed  by  the  admiral  commanding  in  chief  upon  Stethtew. 
a  station  abroad,  is  a  convoy  appointed  by  government.  And 
besides  the  instruction  it  affords,  applicable  to  the  particular 
8ol:gect, .  for  which  it  was  here  inserted,  it  serves  to  estaUish^ 
some  principles  laid  down  at  the  beginning  of  this  chapter ; 
that  whether  the  loss  do  or  do  not  happen,  on  account  of  the 

breach 
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Seott, 
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lM*eftch  of  the  warranty,  still  the  policy  is  forfeited :  for  in  thai 
case,  the  ship  insured  perished  in  a  storm,  long  after  she  had 
joined  the  regular  convoy;  and  consequently  the  loss  did  not 
happen,  on  account  of  the  breach  of  the  condition. 

Having  seen  what  shall  be  deemed  a  convoy,  let  us  pro- 
ceed to  consider  what  shall  be  a  departure  with  convoy  wkhm 
the  meaning  of  a  warranty  to  depart  with  convoy.  The  nde 
on  this  point  is  short  and  clear,  that  such  a  warranty  impliei, 
that  the  ship  shall  go  with  convoy  from  the  usual  place  of 
rendezvous,  at  which  the  ships  have  been  accustomed  to  as- 
semble; as  Spithead,  or  the  DawfiSi  for  the  port  oi London; 
and  Bluefields  for  all  the  ports  in  Jammica.  And  fixxn  the 
particular  port  to  such  usual  place  of  convoy,  the  ship  is  pro- 
tected by  the  policy- 

Tlius  in  an  action  on  a  policy  of  insurance  by  the  defendant 
at  Lotidon^  insuring  a  ship  from  thence  to  the  East  IndkSf 
wirranted  to  depart  with  convoy ;  the  declaration  states,  diit 
the  ship  went  from  Londoti  to  the  Domts^  ofid  from  theme 
with  convoy,  and  was  lost.  After  a  frivolous  plea  and  demorra^ 
the  case  stood  upon  the  declaration,  to  which  it  was  olgectfi^ 
That  here  was  a  departure  without  convoy. 


Per  Curiam.  The  clause,  warranted  to  depart  with  convoy,  must  be  con- 
strued according  to  the  usage  among  merchants ;  that  is,  fitXB 
such  place,  where  convoys  are  to  be  had,  as  the  Dawns^  &c 

It  is  true,  Lord  Chief  Justice  HoU,  upon  that  occasion,  was 
of  a  different  opinion  :  but  tlie  judgment  of  the  other  jodga 
was  relied  upon,  and  confirmed  in  the  following  case  by  LonI 
Chief  Justice  Ix^e,  and  has  also  been  recognised  in  urim 
other  cases,  in  which  the  question  has  come  collaterally  befo 
the  Court.  Indeed,  of  late  years,  it  has  been  tacitly  ^ 
quiesced  in :  for  there  never  was  a  convoy  from  the  port  i 
London. 


LethuUier*f 
case,  a  Salk. 

445* 


Gordon  v. 
Morley, 
a  Sera.  2265. 


On  an  insurance  from  London  to  Gibraliar,  awmewrfrf* 

depart  with  convoy,  it  appeared  that  there  was  a  convoy^ 

pointed  for  that  trade  at  Spithead,  and  the  ship  Banger  WS% 

tried  for  convoy  in  the  Downs,  proceeded  for  SpUheai,  and  ^ 

tiki 
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deal  in  her  way  thither.  The  insurers  insisted^  that  this 
eing  the  time  of  a  French  war,  the  ship  should  not  haTe  ven- 
ired  through  the  Channel,  but  have  waited  in  the  Dcnons  for 
n  occasional  convoy.  And  many  merchants  and  office-keep- 
rs  were  examined  to  that  purpose.  But  Lord  Chief  Justice 
lee  held,  that  the  ship  was  to  be  considered  as  under  the  de- 
ndtfit's  insurance  to  a  place  of  general  rendemxms,  according 
>  die  interpretation  of  the  words,  *<  warranted  to  depart 
with  convoy."  Salk.  443.  And  if  the  parties  meant  to 
tty  the  insurance  from  what  is  commonly  understood,  they 
umld  have  particularised  her  departure  with  convoy  from 
le  Dcnms.  The  jury  was  composed  of  merchants  who  found 
^  the  plaintiff,  upon  the  strength  of  this  direction. 

A  similar  decision  was  made  in  the  year  1781,  by  the  Ad-  Tom.  x. 
liralty  oi  France,  which  is  reported  in  the  work  oi  Emerigon.  ^' 

Upon  this  kind  of  warranty,  it  is  to  be  observed,  that  al- 
lough  the  words  commonly  used  are,  ^^to  depart  with  convoy,'' 
r,  ^  to  sail  with  convoy ;"  yet  they  extend  to  sailing  with  %  Salk.  443. 
mvoy  throughout  the  whole  of  the  voyage,  as  much  as  if  those 
ords  were  inserted.  Indeed,  to  suppose  the  contrary  would 
ttroduce  an  infinite  variety  of  frauds ;  as  a  ship  would  sail 
it  of  harbour  with  the  convoy,  continue  with  it  for  an  hour 
r  two,  then  leave  it,  and  run  every  peril,  at  the  risk  of  the 
oderwriter.  If,  therefore,  the  convoy  is. only  to  go  a  part  of 
le  way,  that  is  not  a  compliance  with  the  warranty ;  and  the 
isurer  is  discharged  from  his  engagemoits. 

This  was  one  of  the  points  ruled  in  Jeffreys  v.  Legendra,  3  Lev/a^o. 
lat  wiU  be  quoted  at  length  presently,  in  which  Lord  Chief 
nstice  Holt  and  the  rest  of  the,  Court  held,  that  although  the 
ords  of  the  policy  only  were  "  to  depart  with  convoy,"  yet 
ley  extend  to  sail  with  convoy  throughout  the  whole  voyage. 

In  a  more  modern  case,  however,  this  doctrine  came  again 
I  question ;  and  after  very  fuU  consideration,  the  opinion  of 
4>rd  HoU  was  unanimously  confirmed  by  the  whole  Court  of 
ling's  Bendb. 

It  was  an  acticm  for  money  had  and  received,  brought  LiOyr. 
01-  n.  I.  L  against  l^^ ;,. 
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atgaiiibt  an  underwriter  for  a  return  of  premium.     The  policy 
was  on  the  ship  the  Parker  Galley^  "  at  and  from  Vemct  to 
*<  the  Ctmant  Islands^  and  «t  and  from  thence  to  London^  at 
a  premium  of  five  guineas  per  cent.  ^^  to  return  zpercetd.  if 
*^  the  ship  sailed  mth  conuy  from  GibraUar^  and  arriTed." 
The  ship  touched  at  Gibraltar  on  her  way  home,  and  sailed 
from  thence  under  convoy  of  the  Zephyr  sloop  of  war^  luA  ike 
convey  was  destined  only  to  go  to  a  certain  latitude^  about  as  far 
as  Cape  Finisterre^  being  ordered  on  the  Lisbon  station;  and 
accordingly  the  ship  and  convoy  separated,  and  the  ship  ar- 
rived safe  at  London*    The  only  question  in  the  case  was, 
Whether,  by  the  terms  of  the  policy,  the  condition  tot  the 
return  of  premium  was  a  departure  Jrom  GibraUmr  with  ptA 
convoy  as  could  be  met  xmthyfor  whatever  part  of  the  voyage  Hat 
might  happen  tobe,  or  a  departure  with  convoy  for  the  voy^^ 
The  trial  came  on  before  Lord  Mansfield  and  a  common  jon, 
when  a  verdict  was  found  for  the  plaintiffs. 

A  rule  having  been  obtained  to  shew  cause  why  diere 
should  not  be  a  new  trial ;  the  evidence  from  His  LoiAkifli 
report  appeared  to  be  thus : — That  the  plaintiflfs  had  catted  wit- 
nesses (one  of  whom  was  Mr.  Gorman^  an  eminent  merdisnt) 
to  prove  that  for  some  years  past,  when  convoy Jbr  the  veyegty 
or  t/ie  w/iole  voyage  was  intended,  those  explanatory  words  bui 
been  added,  and  that,  by  this  usage,  the  expressicms  of  JftF* 
**  ing  uHh  convoy"  and  **  sailing  with  convoy  for  the  voysgc^' 
had  received  distinct  technical  meanings :  ^<  with  coavoj' 
signifying  whatever  convoy  the  ship  should  depart  with,  wIk- 
ther  for  a  greater  or  less  part  of  the  voyage.     Several  polidei 
were  also  produced,  which  had  been  filled  up  at  the  office  d 
the  same  broker,  who  had  prepared  that  which  had  given  o^ 
casion  to  this  cause,  in  which  the  words  ^^  for  the  voyage^*  or 
*^  for  England^'*  were  added.      The  captain  proved,  tkst  tf 
the  time  when  he  left  Gibraltar^  no  other  convoy  was  to  k 
hod.     The  witnesses  for  the  defendant  swore^  that  diey  ondtf^ 
stood  the  words  *^  with  convoy,"  to  mean,  convoy Jor  the  wyeff; 
and  the  broker  said,  that,  at  the  time  this  policy  was  sigDe4 
he  understood  and  apprehended  it  was  so  understood  bj  J 
the  parties,  that  the  convoy  was  to  be  for  the  voyage^  andtW 
the  return  was  such  as  was  usual,  when  convoy  for  the  ycjtfi 
w'da  meant.    His  I«ordship,  after  statix^  the  evidence^  ^  p 
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That  when  the  case  was  opened,  he  thought,  on  the  &ce  of 
the  policy,  that  the  words  must  mean  for  the  voyage.  He 
liad  not  admitted  the  counsel  to  ask  the  opinion  of  the  wit- 
nesses on  the  construction  ;  but  to  learn  whether  there  was  any 
tisage  in  this  case,  which  would  give  a  fixed  technical  sense  to 
the  words.  This  was  a  question  of  fact  to  be  ascertained  by 
mdence,  and  proper  for  Uie  consideration  of  a  jury. 

The  case  was  fully  argued  at  the  bar. 

Lord  Monoid. — '^  On  the  words  I  was  strongly  of  ^i- 
[lion,  that  the  policy  meant  a  departure  with  convoy  intended 
Sxr  the  voyage.  The  parties  could  not  mean  a  departure  with 
xmvoy,  which  might  be  designed  to  separate  from  the  ship  in 
%  minute  or  two ;  though  when  convoy  for  the  whole  of  a  voy- 
■ge  is  clearly  intended,  an  unforeseen  separation  is  an  accident, 
to  which  the  underwriter  is  liable ;  for  the  meaning  of  such  a 
warranty  is  not  that  the  ship  and  convoy,  should  continue  and 
arrive  together.  But  I  still  think  that  the  evidence  was  pro- 
perly, admitted  at  the  trial  of  this  cause;  because  the  sense 
Gositended  for  by  the  pUdntiffi,  was  not  inconsistent  with  the 
irords  oi  the  policy,  and  therefore  it  was  material  to  see  what 
tbe  usage  was.  I  laid  great  stress  on  Mr.  Gorman's  testimony. 
[  did  not  consider  him  as  a  common  witness.  However,  it 
from  what  I  have  heard  since^  that  people  in  the  city 
dissatisfied  with  the  verdict,  and  think  the  evidence  of  the 
plaintiff's  witnesses  was  founded  on  a  mistake.  Certainly  cri- 
tical niceties  ought  not  to  be  encouraged  in  commercial  con- 
cams  ;  and  wherever  you  render  additional  words  necessary, 
md  multiply  them,  you  also  multiply  doubts  and  criticisms. 
It  may  be  hard,  because  words  have  been  added  in  some  in- 
nances,  to  force  a  construction  in  this  case,  from  the  omission 
of  them.  The  question  is  of  great  importance." — The  rule 
dierefore  was  made  absolute. 

The  new  trial  came  on  before  Lord  Man^ld  at  the  sittings  Douc.  p.  74. 
Ifter  Trinity  term,  19  Geo.  3.  when  the  verdict  was  found  for  "*"  '^^* 
die  defendant,  the  insurer. 

But  although  it  has  been  thus  settled,  that  a  ship  must  de-  D.nir.73. 
Mrt  with  convoy  for  the  whole  of  the  voyage;  yet  in  the  last  ^^^""'^"son* 

L  L  2  case, 
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iar^  diip  should  keep  company  with  the  convoy,  during  the 
whole  yoyage^  if  possible. 

As  to  this 

Eren  where  the  ship  has  by  tempestuous  weather  been  pre^-  if 'Q^  *«« 

vented  from  joining  the  convoy  at  all,  at  least,  of  receiving  the  ante,  p.  498. 

orders  of  the  commander  of  the  ships  of  war,  if  she  do  eveiy  *^'^)Si'"^ 

thing  in  her  power  to  effect  it,  it  shall  be  deemed  a  sailing  with  some  doubt 

ocmvoy,  within  the  terms  of  the  warranty.  toThrS-** 

lowing  case» 

The  plaintiff  had  insured  on  goods  in  the  John  and  Jbnr, 
from  Gottenburg  to  London^  with  a  warranty  to  depart  with 
amvoy  from  FUckery.  In  Jtcfy  1 744,  the  ship  sailed  from  Goi^ 
teuburg  to  FUckeryy  and  there  she  waited  for  convoy  two 
nuxiths.  On  the  2 1  st  oSSeptember^  at  nine  in  the  morning,  three  Victoria  v. 
men  of  war,  who  had  one  hundred  merchant  ships  in  convoy,  ^  stn^' 
stood  off  Fleckery^  and  made  a  signal  for  the  ships  there  to  1250. 
come  out,  and  likewise  sent  in  a  yaul  to  order  them  out.  There 
were  fourteen  sbi{)s  wuting,  and  the  John  and  Jane  got  out  by 
twelve  o'clock,  and  one  of  the  first;  the  convoy  havii^  sailed 
gently  on,  and  being  two  leagues  a-head.  It  was  a  hard  gale^ 
and  by  six  in  the  afternoon,  the  ship  came  up  with  the  fleet ; 
but  could  not  get  to  either  of  the  men  of  war  for  sailing  orders^ 
on  account  of  the  gale  of  wind.  It  was  stormy  all  night,  and 
at  day-break  the  ship  in  question  was  in  the  midst  of  the  fleet ; 
but  the  weather  was  so  bad,  that  no  boat  could  be  sent  for  sail- 
ing orders*  A  Fretich  privateer  had  smied  amongst  them  all 
night :  and  it  being  foggy  on  the  2  2d,  attacked  ilie  John  and 
Jane  about  two,  who  kept  a  running  fight  till  dark,  whidi  was 
renewed  the  next  morning,  when  she  was  taken.     For  the  de-  ' 

fendant  it  was  insisted,  that  this  ship  was  never  under  convoy, 
nor  is  ever  considered  so,  till  they  have  received  sailing  orders ; 
and  if  the  weather  would  not  permit  the  captain  to  get  them,  ' 

he  should  have  gone  back. 

But  the  Chief  Justice  and  the  jury  were  of  opinion,  that  as  Sir  WiUiam* 
the  captain  had  done  every  thing  in  his  power,  it  was  a  depart- 
ing  with  convoy :  and  those  agreements  are  never  Confined  to 
precise  words ;  as  in  the  case  of  departing  with  convoy  from 
JjondoHj  when  the  place  of  rendezvous  itSpithead^  a  loss  ingoing 
thither  is  within  the  policy.     So  the  plaintiff  recovered* 

L  JU  3  But 
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The  same  doctrine  was  held  by  Lord  Kenyoni .  in  an  action  De  Garcy 
on  a  policy  of  insurance  at  and  from  Cadiz  to  Amsterdam^  war^  lioodOTt'* 
ranted  to  sail  with  amooy  for  the  voyage.    The  ships  insured  ^.-  *^^«^ 
bad  sailed  from  Cadiz  under  a  British  convoy ;  and  were  lost  ^^* 

before  they  reached  the  Daxns,  where  it  was  alleged  they  were 
to  haye  taken  a  fresh  convoy  for  Amsterdam,  The  underwri- 
ters insisted  that  the  convoy  should  have  been  direct  to  Am-- 
sterdam*  The  assured,  on  the  other  hand,  contended,  that  aU 
convoy  must  be  according  to  usage,  and  that  in  many  voyages 
there  is  no  such  thing  as  a  direct  convoy,  but  that  the  vessels 
proceed  by  relays  of  convoy  from  stage  to  stage.  The  spe- 
cial jury,  with  Liord  Kenyorls  approbation,  gave  a  verdict  for 
the  plaintiffs.  And  although  in  that  case,  it  is  true,  the  under- 
writer had  adjusted  the  policy  with  full  hiawledge  of  M  the 
circumstances,  which  His  Lordship  seamed  to  think  conclusive, 
yet  there  were  other  causes  on  the  same  policy,  where  there 
was  no  adjustment ;  and  upon  Lord  Kenyon  and  the  jury  de- 
daiing  that,  without  considering  the  adjustment,  they  thought 
the  warranty  had  been  complied  with,  the  plaintiff  had  a  verdict, 
and  no  motion  was  ever  made  for  a  new  trial  in  any  of  these 
causes* 

So  also  the  Court  of  Common  Pleas  decided  in  an  action  on  D*Egumo  v. 
a  policy  on  the  ship  Little  Betsey y  at  and  from  London  to  St.Se-  ^^*^j^i. 
bastion^  warranted  to  sail  with  convoy.  Tlie  ship  sailed  with  551. 
other  vessels  under  convoy  of  several  ships  of  war :  and  after  a 
certain  latitude,  the  Weazelj  one  of  the  men  of  war,  vras  de- 
tached to  convoy  the  Spanish  ships;  but  the  captain  of  that 
sfaip  had  orders  to  go  with  the  St.  Sebastian  ships  no  further 
than  Bilbooy  and  in  fact  he  went  no  farther.  A  verdict  passed 
for  the  plaintiff.  When  the  case  came  on  before  the  Court  on 
a  motion  for  a  new  trial,  it  was  argued  for  the  underwriters, 
that  warranties  are  to  be  strictly  complied  with ;  and  that  how*> 
ever  near  the  port  of  St.  Sebastian  might  be  to  Bilboa^  yet  the 
principle  w^Cs  the  same;  and  that  a  convoy  to  the  latter  place 
could  no  more  be  construed  to  be  a  convoy  to  the  former,  than 
a  convoy  to  the  Cape  of  Good  Hope  could  be  a  convoy  to  the 
JSast'IndieSj  and  for  this  was  citedHibbert  v.  Pigou  (supra,  498.) 

Mr.  Justice  BuUer. — **  The  case  of  Hihbert  and  Pigou  is 
not  applicable  to  this,  for  there  a  convoy  was  appointed  and 

L  L  4  actually 
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aattBflyiiil«d  bom  Jamaica  to  Etigland;  as  to  tbe  iiuunct  pot 
at  the  bar  of  &  convoy  to  the  Cape  of  Good  Hope,  I  estk^ 
difftrftomtbvcoinueloii  that  point;  tor  if  govern  roent  tbott^ 
^ tOBny  to  the  Cape  nns  asufficicat  protection  toiltefntf 
ftirfiifi tTwtri  Bud  tlie  usage  were  for  the  Ea3i~Ituiia  »hip«  (vail 
with  a  convo)'  only  to  ihc  Cn^,  and  to  coo-iidcr  ibal  h  (be 
£att-£iJia  coDvoy,  and  no  othi^r  convoy  was  appointed  lo  dtt 
EaM-Atdus,  I  sbould  hold  that  the  warranty  was  «aa|diid 
tritbt  lllO(lj{ti  I  agree  if  tlierc  was  another  convoy  to  theA^ 
Adiet,  it  vould  be  otherwise.  The  captain  of  a  merchanv^ 
luu  nothing  to  do  with,  nor  con  he  know  the  inslrudkiw&ta 
llw  AdmjnittY  to  the  King's  otlicer;,  but  niu&t  take  socfa  oat 
Toy  a*  he  fuith.  I  ani  therefore  of  opinion  that  tlien  UM 
grwmd  at  all  for  this  oiotioii." 


ACr.  J[iuic«  Heaih. — "  I  am  of  the  same  opioioa.    "Or 

,  owner  of  a  ship,  when  he  makes  au  insurance,  cannot  hut 

ihe  orders  of  the  Admiralty  respecting  conToys." 

1&.  Jiiitice  Rooke.—~"  I'he  ground  stated  at  die  bar  i 
tonwlobe  niorefilforthe  jury  than  the  Court,  and  tlie jl^, 
twvc  ibuqd  tliat  the  convoy  was  suflident." 


Lord  Chief  Jul tice  E^ip-e. — "  I  am  satiiiGed  with  tha 
rflhejiny" 

Dm  nile  fi>r  a  new  trial  (vaa  therefore  refased. 

with  convov  Laii  added  so  much  lathaoi 
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Tlat  the  master  or  other  person  haTing  the  charge  or  com-  sect.  i. 
mand  of  ererjr  such  ship  or  vessel,  which  shall  sail  or  depart 
Blider  the  protection  of  convoy,  shall  and  is  thereby  required 
to  use  his  utmost  endeavours  to  continue  with  such  convoy 
diuring  the  whole  of  the  voyage,  or  during  such  part  thereof 
as  such  convoy  shall  be  directed  to  accompany  and  protect 
inch  ship,  and  shall  not  wilfully  separate  or  depart  therefrom 
upon  any  pretence  whatever,  without  order  or  leave  for  that 
porpase  from  the  olBScer  having  the  command  of  such  convoy. 

It  is  also  enacted  that  if  the  master  or  commander  of  any  sect  3. 
ship  which  is  by  this  act  required  not  to  sail  without  convoy, 
shall  sail  without  convoy ;  or  having  sailed  with  convoy  shall 
wilfully  depart  therefrom,  without  leave  first  obtained  from  the 
person  intrusted  with  the  charge  of  such  convoy,  every  such 
master  shall  forfeit  iooo2.  and  in  case  the  whole  or  any  part  of 
the  cargo  consisted  of  naval  or  military  stores,  the  penalty  is 
1 500/., with  a  power  in  the  Court,  where  the  action  may  happen 
to  be  brought,  to  mitigate  the  penalties,  so  as  they  are  not  re- 
duced to  a  less  sum  than  50/. 

By  section  the  fourth,  it  is  provided  that  in  case  of  a  sailing  Sect.  4. 
without,  or  a  wilful  desertion  of,  convoy,  every  insurance  or 
oontract  or  agreement  for  any  insurance  upon  such  ship,  or 
goods,  wares  or  merchandise  laden  thereon,  or  upon  any  pro- 
perty, freight,  or  other  interest  arising  out  of  the  same,  where- 
on insurances  may  lawfully  be  made,  (and  which  shall  be 
the  property  of  the  master  or  comjonander  of  the  ship,  so  sail- 
ing without  convoy,  or  wilfully  quitting  the  same,  or  of  any 
person  interested  in  such  vessel  or  cargo,  who  shall  have 
directed,  or  been  any  way  privy  to,  or  instrumental  in  (a), 
cattamgsuch  ship  or  vessel  to  sail  without  convoy,  or  wilfully  to 
separate  therefrom),  shall  be  null  and  void,  to  all  intents  and 
purposes,  both  at  law  and  in  equity,  any  contract  or  agreement 

Carstairs  v. 

(«}  To  Tacafce  a  policy  of  insurance  upon  this  claase,  which  is  so  highly  .qJI^I^^q. 

peoal,  it  is  not  enough  to  shew  that  the  ship  sailed  without  cootoj,  hy  the  Wik  cv. 

«MlrmMitaiS(|rofanci;gAi^of  the  assured,  unless  it  be  shewn  that  the  ag^  Atty,4 

had  aodiority  fixnn  his  principal  for  that  puipose.  Taua.493. 

Lord  BUenhcrottgh  held  in  another  case,  that  as  the  law  requires  a  ship  Thornton  v. 

to  sail  with  coDToy,  the  presumptioD  ^11  be  tbat  she  did  so,  till  the  contrary  ^p°^^' 
is  proved.  ^ 

to 
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to  Uic  contrary  Qotwithstanding :  and  that  nothing  sliall  be 
recOTcred  thereon  by  the  assured  for  loss  or  damage,  or 
for  the  premium,  or  consideration  in  nature  of  a  premittn, 
wbidt  ^ali  have  been  given  for  such  insurance:  and  if  any 
party  to  such  insurance.,  or  any  broker  or  other  person  shall 
a  settlement  on  such  insurance,  or  allow  any  money  ia 
acooant«  on  Gucli  insurance,  every  such  person  shall  forfeit  2sd. 


~6«c(.5*  It  is  aiso  provided,  that  the  officers  of  the  customs  shall  noi 

fMHiacV*  permit  vessels  to  clear  outwards,   till  they  have  given  bond, 

l«y  t.Wtl-  ^jiij  Qpg  surc<y,  in  the  penalty  of  the  value  of  the  shipi  with 

jTiBiLiji.  oonditton  that  the   ship  shall  not  sail  without,  nor  wilfbllj 

^^'  desert  the  convoy. 


S«rt,6. 

1)98. 

tiuilt  ihip. 

BTiittbowii- 


•ftiiurft). 
and  miy 
ihcrcfor«uil 


By  the  lixtl)  section,  this  act  is  not  to  extend  to  vessels,  net 
requiri.><]  to  be  rt^istered  by  any  acts  then  in  force;  norlo 
Any  ihip,  having  s  licence  signed  by  the  Lords  of  the  Admi- 
ral^ to  Mil  without  convoy,  ov  by  such  persons  as  shall  be 
duly  authorised  by  them  for  that  purpose ;  or  to  any  ibip 
proceeding  with  due  diligence  to  join  convoy  from  the  port 
or  pUcc  at  which  the  aainc  shall  be  cleared  outwards,  in  cat* 
such  convoy  shall  be  appointed  to  sail  from  some  other  pwt 
or  place,  except  as  to  the  bond  hereby  required  to  be  t^efl 
upon  the  dearancc  outwards;  or  to  any  ship  bound  to  or 
from  any  port  in  Ireland  .-  or  to  ships  bound  from  one  pot 
to  another  in  Great  Britain  ,-  nor  to  ships  in  the  servict  cf 
the  Eatt-JMta,  or  Hudson's  Bay,  companies,  (a) 


« J  ».  jMm.  —a. 


Chap-  XVIIL]    WITH  WARRANTIE&  5lS 

The  Lords  of  the  Admiralty  are  to  give  notice  in  the  Gazeite  Sect  ^r 
that  masters  of  ships  shall  have  on  board  flags  and  vanes  for 
the  purpose  of  distinction,  and  of  answering  signals;  and 
withont  having  which  they  are  not  to  be  cleared  outwards. 

So*  much  of  the  act  of  the  33  Geo.  3.   c.  66.  s.  8.  as  Sect.  la 
makes  the  masters  of  ships  under  convoy  liable  to  be  articled 
in  the  Court  of  Admiralty  for  disobeying  signals  or  other 
Itfwful  commands  of  the  commodore,  or  deserting  convoy,  ^ 

and  finable  at  the  discretion  of  the  said  court,  in  any  sum  not 
exceeding  500/.  and  punishable  by  imprisonment,  not  exceed- 
ing one  year,  shall  be  painted  on  a  board,  and  affixed  on 
Rome  conspicuous  and  convenient  part  of  every  ship  which  by 
thia  act  is  required  not  to  sail  or  depart  without  convoy;  and 
Aat  in  de&ult  thereof  every  master  or  other  person,  having 
the  chaise  or  command  of  any  such  ship,  shall  forfeit,  for 
every  such  offence,  the  sum  of  50/. 

The  eleventh  section  directs,  that  if  any  ship,,  required  by  Sect  ii« 
this  act  not  to  sail  without  convoy,  shall  be  in  imminent  dan- 
ger of  being  taken  by  the^enemy,  the  commander  of  the  skip 
shall  make  signals  by  firing  guns  to  convey  information  of  his 
danger  to  the  rest  of  the  convoy,  as  well  as  to  the  ships  of 
war  under  the  protection  of  which  he  is  sailing ;  and  that  in 
case  he  is  taken  possession  of,  he  shall  destroy  all  instructions 
confided  to  him,  relating  to  the  convoy;  and  every  com- 
mander wilfuUy  neglecting  to  make  such  signals,  or  to  destroy 
such  instructions,  shall,  for  every  such  offence,  forfeit  a  sum 
not  exceeding  100/. 

The  remainder  of  this  statute  is  employed  in  directing  how 
the  duties  shall  be  raised  and  collected. 

The  third  and  last  species  of  warranty,  which  falls  under 
oar  consideration,  is  that  of  neutrality ;  or  that  the  ship  or 
goods  insured  are  neutral  property.  This  condition  is  very 
different  from  either  of  the  two  former;  for  if  this  warranty  be 
not  complied  with,  the  contract  is  not  merely  avoided  for  a 
breach  of  the  warranty,  but  it  is  absolutely  void  ab  initio^  on 
account  of  firaud.      This  ground  was  entered  upon  in  the 

chapter 
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cluipUir  of  fraud  ;  and  the- principle,  on  whicti  the  difieRncc 
turns,  U  Uiit.  A  man  may  warrant  that  bis  ship  th^  laii 
withcoavoy;  and  if  that  condition  be  not  conjpUeij  with,  it  i» 
not  his  &ull,  because  it  depends  upon  the  acts  of  other  me): 
but  still  he  is  the  suSerer,  for  he  loses  the  benefit  of  hii  con- 
tract. So  alw  if  he  warrant  to  mH  on  a  particular  day,  and 
do  not,  he  is  guilty  of  no  nime ;  lor  that  was  a  circuDtsUnot, 
tht*  pivhirmance  of  which  depended  on  a  thousand  accidenB, 
uudl  a>  wind,  weather,  repair,  ^c.  -  but  as  he  had  exprtal) 
undertaken,  he  loses  the  eiiect  of  his  pohcy  by  non-compliaDa. 
But  in  neither  of  these  cases,  as  I  have  said,  is  the  jueiifri. 
tiinkiug  fucb  a  warranty,  guilty  of  any  offence.  Nut  w  vA 
him,  who  warranto  property  to  be  neutral.  That  ia  a  ka, 
wbieh,  at  the  time  of  insuring,  must  be  within  him  own  kooff. 
Iv^o;  and  if  he  as«ert  it  to  be  neutral,  knowing  it  to  be 
ntliemiM,  baitf  guilty  of  a  wilful  and  deliberate  ri:.li«hood,  wi 
iui'urx  moral  turpitude.  In  such  a  ease,  therefore,  the  co^ 
tract  between  the  parties  is  absolutely  null  and  void  to  ill  io- 
tentB  and  purpOKfe. 


TK'a'"'-' '  TTju*  6"  a  -tpecial  case  reserved  for  the  opinion  of  the  Court, 
4  Dun.  it  apjieared  that  iin  action  wai>  brought  tor  the-  recai*ciy  cf  t 
I  Blic  Rn  totnl  loss  on  a  policy  of  in^uvanee  made  on  goods,  oa  btuA 
<»:■  theahip  Bona  Forluna,  at  and  from  North  litrgen  toanyptttt 

nrplacee  whatsoever,  until  her  safe  arrival  in //ont/ott,  **mf- 
_*•  TOlted  neutral  ship  and  property."    The  ship,  witli  th^^aodi 
J  on  board  her,  after  her  departure  fronj  Nvrth  BtifBh   , 
fl  b^ire  her  tirrtval  at  London,  proceeding  on  h«r  vojip 


Chap.  XVUI.]    WITH  WARRANTIES.  517 

An  American  by  birth,  who  has  resided  for  some  years  with  Tabbt  v. 
his  fiunily  in  England,  though  himself  has  been  occasionally  in  fi^"^!^'^^' 
AmericOf  is  so  far  to  be  considered  as  a  British  subject,  that  if  Tr.  1861. 
a  ah^  of  his  be  warranted  American  property  it  is  not  to  be  ^„ ^  ^'  ^' 
deemed  so,  though  the  vessel  was  built  in  America  and  regis-  &  PuH* 
lesed  there»  and  such  a  plaintiff  in  an  action  upon  a  policy  of  s?c."^^ 
imurance-was  nonsuited. 

I^  however,  the  ship  and  property  are  neutral  at  the  time 
wken  the  risk  commences,  this  is  a  sufficient  compliance  with 
^.inuTanty  of  neutral  propa-ty;  because  it  is  impossible  for 
the  insured  to  be  answerable  for  the  consequences  of  a  war 
hreakiDg  out  during  the  voyage.  The  insurer  takes  upon 
tdmaelf  the  risk  of  peace  or  war ;  they  are  public  events, 
equally  known  to  both  parties. 

The  plaintiffs  insured  the  ship  the  Yange  Herman  Hiddinga^  Eden  and 
and  her  cargo,  «  at  and  from  L'Orient  to  Botterdam^  war-  p^^J^^'J^; 
^  ranted  a  neutral  ship  and  neutral  property  J*  The  ship  being  Douf.  732. 
cmpbared  in  the  course  of  her  voyage  by  some  Enf^ish  men  of 
V  the  plaintiffi  brought  this  action  against  the  deftndant, 
of  the  underwriters  on  the  policy,  stating  in-  their-  declare^ 
tion,  that  the  defendant  subscribed  the  policy  on  the  a8th  of 
Naoember  1780,  and  averring  that  the  ship  and  cargo  were  at 
fiat  time  neutral  property.  The  trial  came  on  before  Lord 
Mansfidd  at  Guildhall  when  a  verdict  was  found  for  the  plain- 
tiffi,  subject  to  the  opinion  of  the  Court  upon  a  case  stating, 
that  the  ship  in  question  sailed  from  UOrient^  on  the  voyage 
insured,  on  the  nth  of  December  1780,  having  the  insured 
cai^  on  board,  and  both  the  ship  and  cargo  were  neutral  pro- 
pertyatthe  time  of  the  ship^s  departure  from  liOrient^  and  so 
continued  until  the  20th  of  December  1780,  on  which  day 
hostilities  having  comm^iced  between  the  En^sh  and  the 
Dutcth  the  Dutch  ceased  to  be  a  neutral  power,  and  the  shif) 
and  cargo  ceased  to  be  neutral  property.  'Hiey  were  taken 
on  the  25th  of  December  1780,  and  condemned  as  lawful 
pricey  in  the  Admiralty  Court,  on  the  19th  of  February  1781. 

Lord  Mansfield.  —  "  Many  points  have  been  gone  into  in 

the  argument  on  both  sides  at  the  bar,  which  are  not  necewary 

for  the  decision  of  this  case.     For  instance,  there  is  no  doubt 

bu( 


encmiei,  detenlions  of  priiici.-!;,  S 
could  not  have  cliaiigcd  dio  iiatu 
did  notmean  to  run  the  risk  of  tl 
ence  what  country  Ilic  property  b 
should  have  enquired.  TIil'  risk 
underwriter  of  every  polity.  By 
ship  must  be  tight,  staunci),  and 
she  be  so  attbetlmcofliGr  sailing 
twenty-lour  hours  after  bcr  dopar 

Vide  iDte,  ^Jii  contioue  liable.  The  case  i 
the  other  way.     The  decision  the 

ViJeiupii.  with  convoy,  according  to  the 
convoy  destined  to  go  as  fai*  as 
present  is  the  clearest  case  that  ca 
things  stand  so  at  the  time ;  not  t 

Mr.  Justice  JVilles  and  Mr.  Jui 

Mr.  Justice  BuSer.  —  "  The  c 
againit  the  defendant,  far  it  was 
■hip  must  continue  with  the  convi' 
T^epo^ea  was  delivered  the  plai 

Viitabt,  And  afterwards  in  a  subscquon 
in  tlic  course  of  the  argument,  i 
not  asree  with  the  counsel,  who 
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And  in  a  still  later  case,  which  came  on  for  trial  before  Lord  Tyson  lad 
Kenjfon  at  GuxldhaUy  this  point  was  one  amongst  others  saved  ouniey, ' 
for  die  opinion  of  the  Court  of  King's  Bench.     But  when  the  |^^*™ 
case  came  on  to  be  argued,  the  counsel  for  the  defendant  aban- 
doned the  objection  upon  the  authority  of  Eden  v.  Parkinsoti ; 
and  Saloucci  v.  Johnson ;  so  that  this  point  may  now  be  consi- 
dered as  for  ever  closed. 

Having  seen  what  shall  be  deemed  a  compliance  with  a  war- 
ranty, asserting  that  the  property  insured  is  neutral ;  and  hav- 
ing also  considered  what  effect  the  breach  of  such  a  warranty 
has  upon  the  contract  of  insurance;  it  may  be  proper  to  ob- 
serve, before  this  chapter  is  closed,  how  far  our  courts  of  law 
hold  the  sentences  of  foreign  courts  to  be  conclusive  evidence, 
that  the  property  was  not  neutral;  so  as  to  discharge  the  under- 
writers. 

Before  we  proceed  to  the  consideration  of  the  effect  of  their 
sentences,  it  is  proper  to  observe,  that  the  foreign  courts  here 
alladed  to,  the  sentences  of  which  are  in  any  case  to  be  con- 
duaive,  must  be  such  courts  as  are  constituted  according  to  the 
law  of  nations,  exercising  their  functions  within  the  belligerent 
country ;  a  court  of  that  state,  to  which  the  captor  belongs, 
held  within  its  own  territories.     If  therefore  a  British  ship  be  Hiveiock  v. 
captured  by  a  French  privateer,  and  carried  into  Bergen  in  %  yerm   ' 
Narwcofi  a  neutral  state,  and  there  condemned  by  the  French  ^^P*  -^^• 
coQsal,  the  sentence  is  contrary  to  the  law  of  nations,  and  il- 
legal; and  if  after  such  a  sentence,  the  owner  repurchase  his 
■hip  at  a  public  auction,  he  cannot  recover  the  repurchase- 
money  from  the  underwriter.     Such  a  contract  is  in  the  natuns 
of  a  ransom,  and  illegal.     The  Court  of  King's  Bench,  in  de- 
ckling the  above  point,  said,  it  was  a  question  affecting  all 
commercial  states,  and  the  point  had  lately  been  solemnly  de- 
cided by  Sir  William  Scott  (the  Judge  of  the  High  Court  of  See  the  case 
Admiralty),  upon  grounds  that  would  recommend  the  decision  oyen.  Dr. 
to  aH  those  who  filled  judicial  situations  (a).  —  It  is  certain,  R<*'.nson*s 

,     ,      -     Cas.  in  the 
mdeed,    Admiralty, 
V.  I.  p.  135. 

■  (a)  ft  was  my  intention  to  have  inserted  the  very  learaed  judgment  of  Sir 

Wm,  Scott,  in  the  case  of  the  Flad  Oyen,  at  length ;  but  I  forbear  to  do  ^o, 

«t  it  is  now  publishedat  length  in  the  8  Term  Rep.  p.  270.  note  [a);  and  also 

m  full  report  of  the  cause  in  Dr.  Rolnns^*s  late  valuable  and  accurate  Rc- 

nort*; 
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indeed,  that  the  decision  of  a  French  consul  in  a  neutral 
country  can  only  be  considered  as  the  act  of  a  person  destitute 
of  all  authority,  except  over  the  subjects  of  his  own  couttrj, 
and  possessing  that,  merely  by  the  indulgence  of  the  cooatij 
in  which  iic  resides ;  and  who  can  have  no  pretence  toezerciie 
a  jurisdiction  in  that  neutral  country  in  any  mattery  pardca- 
larly  in  the  matter  of  prize  of  war,  in  which  the  suljccts  of 
other  states  may  be  concerned. 

Oddy  V.  But  sentences  of  condemnation  procured  by  the  capton  in 

^^\         the  country  of  a  cobclligerent,  or  ally  in  the  war,  have  been 
Rep.  473.      held  to  b<>  good. 

Hughes  V.         But  of  the  sentences  of  foreign  Courts  of  Admiralty,  dnhr 

2 Show" '  constituted,  the  courts  of  justice  in  England  will  take  notice; 

2J1.  3  Ld.  and  if  they  have  proceeded  to  decide  the  question  of  property 

^jiT    ^^  will  be  held  to  be  conclusive. 

Li  die  first  case,  as  to  the  effect  of  foreign  sentences  upon  the 
contract  of  insurance  and  warranties  therein  contained,  it  vat 
held,  that  the  sentence  of  condemnation  by  a  foreign  Court  of 
Admiralty  is  not  conclusive  evidence,  that  the  ship  was  not 
neutral ;  unless  it  appear  that  the  condemnation  went  opon 
that  ground :  consequently  the  undemTiter   remains  liable. 
A  sentence  of  a  Court  of  Admiralty  binds  all  the  world,  as  to 
every  thing  contained  within  it ;  but  where  the  cause  of  000- 
demnation  c:o(^s  not  appear  to  be  on  the  specific  ground  mate- 
rial to  the  point  in  issue,  evidence  must  be  admitted  in  order 
to  explain  it. 


ports  of  Cases  argued  and  dctcniiined  in  the  High  Court  of  Adsual^. 
See  also  the  case  of  the  Christopher,  2  Hob,  209.  and  the  case  of  the  Bdt^     \ 
Kruger,  z  Rob,  aio.  n,  for  the  distinction  between  a  condemnation  in  a 
tral  country-,  and  one  in  the  countr)'  of  a  cobelligerent,  and  which 
tion  was  adopted  by  the  Court  of  King's  Bench  in  the  case  of  OdJ^  ▼. 
mentioned  in  the  text. 

These  sentences  of  courts  of  Admiralty  sitting  under  a  comiiusBoa  froa 
a  belligerent  in  a  neutral  country,  will  not  be  recognised,  eveo  though  the     I 
belligerent  may  have  such  a  body  of  troops  there  stationed,  as  in  reality* 
po^^sess  the  sovereign  authority.    Lord  EUcnboromgk  decided  thu^  andlhe 
<  'uiu-t  confirmed  his  opinion  in  Dmuddson\.  Tho/mpsfm^  z  Camph.  439- 

Insurance 
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Insurance  of  freight  and  goods  was  made  upon  the  ship  the  Benardi  v. 
Tone  (or  Joanna)  at  and  from  Venice  to  London^  •*  Warranted  Dottg*575. 

*  neutral  ship  and  neutral  propeity,^*  The  cause  was  tried  be- 
bre  Lord  Mansfield^  at  Guildhall^  when  a  verdict  was  found 
or  the  plaintifi^  subject  to  the  opinion  of  the  court,  upon  a  case 
prhich  stated  as  follows : — That  the  defendant  underwrote  tHe 
xilicy ;  that  the  ship  was  taken  by  a  French  frigate,  called  Xa 
Magiciennej  as  she  was  sailing  from  Venice  on  her  voyage  to 
London ;  that  the  plaintiff  offered  to  give  evidence  on  the 
rial,  that  the  property  of  the  ship  and  the  property  of  the 
»rgo  were  neutral;  and  that  the  papers  belonging  to  the  dup  . 
Ht  aoerboard  by  accident^  after  she  was  brought  to  by  the 
French  frigate;  but  the  defendant  objected  to  such  evidence 
>dng  recdved ;  and  he  produced  as  the  ground  of  his  objection 
he  sentence  of  the  condemnation  of  the  ship  in  the  French 
Admiralty  Court,  which  was  read,  and  is  as  foUows : 

**  Loms  Jean  Marie  de  Bourbon^  Duke  de  Pcnthievre^  Admi-  ,^*'^» 

<  ral  o{ France.     Seen  by  us,  the procisverbaljmside  on  board  ^Da.** 

<  the  mow  Joanna,  taken  by  the  King's  frigate  La  Magicienne, 

*  commanded  by  M.  De  Boades,  dated  the  2d  of  December 

*  last.     Signed  Saint  Owey,  steward,  Bouretf  Dominico  Zane. 

*  S^en  by  the  captain  commander.     Signed  Boadesi—'puT" 

*  porting  that  the  said  2d  of  December  last,  at  five  o'clock  in 

*  the  evening,  His  said  Majesty's  frigate,  LaMagicienne^comr 
^  manded  by  the  said  Captain  De  Boades^  being  ten  leagues 
^  east  of  Cape  de  Moidines^  having  discovered  a  snow  steering 
^  south-south-west,  the  wind  south-west,  and  having  come  up 
^  with  her,  and  stopped  her,  under  Venetian  colours^  after  an 
'*  hour*s  chace,  the  said  M.  De  Boades  ordered  the  captain  to 
^  bring  on  board  his  muster-roll,  passport,  and  bills  of  load- 
^  ing ;  with  which  o^'der  the  captain  did  not  readily  comply, 
"  under  a  pretence  that  the  sea  was  rough,  and  that  his  long 
^  boat  was  leaky;  but,  being  at  last  obliged  to  comply,  upon 
^*  threats  being  made  of  firing  on  him,  and  being  come  on 
'*  board,  he  declared,  thaty  in  getting  up  the  shij^s  side,  the 

*  box  containing  Ids  muster^rollj  his  patents,  andpassporty  had 
^  JaUenJrom  his  pocket  into  the  sea^  and  only  shewed  his  bills 
'  of  loading;  by  which  they  found  the  said  snow,  the  Joanna^ 
'  of  14  men,  including  ofRcers,  commanded  by  Dominico  Zone 

^  Venice^  sailed  from  Venice  the  25M  qfSeptembery  with  a 
VOL.  II.  MM  **  cargo 
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*^  cargoqf  12  bales  of  silk,  dried  raisins,  oil,  &c.  and  other  e(- 
<<  feels  mentioned  in  the  bills  of  loading  by  him   exhibited, 
<<  for  ihe  account  qfswtdiy  per s(ms  in  Vemcejcomigned  to  Simdry 
'<  persons  in  London,  whither  he  was  Jmmd.    These  goods  going 
<<  itUo  an  enemt/s  country,  and  the  loss  of  lusj^rpcrj,  which  had 
<<  /aUen  into  the  sea,  raising  suspicions;,  the  said  snow  had  been 
*<  stopped,  and  carried  by  His  Majesty's  frigate^  La  Magkieme, 
*<  to  Almeria,  where  she  had  been  put  into  the  hands  of  the 
«  consul,  after  the  said  Saint  Owa/,  lieutenant,  acting  ss 
**  steward,  and  the  said  Bouret,  ensign  on  board  the  said  fii- 
<<  gate,  had  put  their  seal  on  the  said  snow,  where  th^  fimid 
^  no  papers;  and  taken  on  board  the  uld  ship  ten  of  thessid 
<^  snow's  crew,  which  were  replaced  by  six  men  from  cmbosid 
**  the  Magicienne,  and  three  from  the  Atalante,  with  a  coasting 
*^  pilot,  who  have  brought  the  said  snow  into  the  port  of 
•^  Almeria.     The  premises  considered.   We,  by  virtue  of  tke 
<^  power  delegated  to  us  as  aforesaid,  have  declared,  and  d^ 
<(  clarc,  as  good  prize,  the  ship  the  Joanna,  her  tackle^  sad 
<^  apparel,  together  with  the  goods  of  het  cai^go^  and  do  ad- 
<<  judge  them  to  the  captors;    that,  in  consequence  of  tliis 
^^  decree,  the  whole  be  sold  (if  not  already  done)  in  theoRsI 
<<  manner,  and  the  produce  divided  according  to  the  dene 
<^  and  ordinance  of  the  King;  made  the  28th  oTMtardk  1778- 
«<  We  order,  by  these  presents,  the  vice  consul  of  JFVmftv  •< 
<^  Almej^ia,  to  look  to  the  execution  of  this  our  onfinsiice; 
^'  and  hereby  authorise  and  command  the  first  tipstii^  at 
^^  Serjeant,  to  proceed  in  all  forms  requisite  thereto.    Doneit 
"  Paris  the  13th  of  Janumy  1779,  BigoiP      The  qiwtios 
stated  for  the  opinion  of  the  Court  was,  Whether  the  ssidso- 
tence  was  not  conclusive  evidence  against  the  plaintiff^  ^ 
covering  in  this  action?     In  the  course  of  the  argumeotSi  (k 
third  article  of  the  regulations  of  the  marine  of /hmtr,  b0B<V 
date  llic  26tli  of  July  1778,  and  also  the  proces  verid,  mik  ' 
the  time  of  the  capture,  though  not  stated  in  the  cttc^  ^ 
given  in  evidence  at  the  trial,  were  so  much  referred  t/H^  m^    . 
seemed  of  such  weight  to  the  Court,  that  it  will  be  iKOi^L^ 
to  insert  them  in  this  place^     Arret  for  the  reguUdieis  4^h^  j^ 
marine,  ^r.  26th  Jidy  1778.  Art.  8.     "  All  y»sels  ^^^.Rj^  , 
*'  what  nation  soever,  cither  neutral  or  allied,  fromwhkbi'l^^^ 
**  known  that  any  papers  have  been  thrawti  into  the  «»>^RJ.^ 
**  pressed  or  abbtracted,  shall  Jje  declared  good  pn*^J  j-?vai 
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^  gether  with  their  cargoes,  upon  the  mere  prooi^  that  some 
^  papers  have  be^i  tkraum  into  the  sea,  without  any  necessity 
••  of  examining  what  those  papers  were ;  by  whom  they  were 
^  thrown ;  and  even  though  a  sufficient  quantity  should  re* 
*<  main  on  board  to  justify  that  the  ship  and  the  cargo  be« 
*'  IcHiged  to  friends  or  allies/'    The  proces  verbal  need  not  be 
here  repeated ;  for  although  it  is  not  substantively  set  out  in 
the  case,  yet  it  is  copied  almost  verbatim  in  the  sentence  of  the 
the  French  Admiralty.     It   was  admitted  at  the  bar,  that 
:the  sentence  had   been  appealed  from,    and  had  been  af- 
.firmed;  but  nothing  new  or  special  appeared  in  the  proceed- 
ings on  the  appeal.     This  case  was  twice  argued  at  the  bar ; 
'  and  after  the  second  argument,  the  Court  desired  that  it  might 
atand  over,  in  order  to  give  time  to  apply  to  the  defendant 
.  Soft  his  consent;  that  the  above  arret  and  the  proces  verbal 
.«ho«ild  be  added  to  the  case.      To  this  proposition  the  de* 
fendant  would  not  consent. 

Lord  Man^ldy  upon  the  first  argument  said :  —  <*  The  first 

jninciples  are  clear  and  admitted.     All  the  world  are  parties 

seo  a  sentence  of  a  Court  of  Admiralty.      Here  there  is  a  mo- 

aition  published  at  the  Exchange ;  and  in  other  countries,  at 

. "'  motam  place  of  general  resort ;  and  any  person  interested  may 

^ '  come  in  and  Bppeal  at  any  time,  if  th^re  has  been  no  laches* 

Jf  diere  has,  the  time  of  appeal  is  limited.     But  the  sentence^ 

«s  to  that  which  is  within  it,  is  conclusive  against  all  persons^ 

nless  reversed  by  the  regular  Court  of  Appeal.     It  cannot  be 

'^^^mtroverted  collaterally,  in  a  civil  suit.     The  difficulty  here 

'  %  what  the  ground  w&s,  on  which  the  French  Admiralty  went ; 

'  ■   triiether  the  ground  of  enemy's  property,  or  that  of  the  papers 

^ '  4bving  been  thrown  overboard.     By  the  maritime  laws  of  all 

^tf^Uiuntries,  throwing  papers  overboard  is  considered  as  a  strong 

^^^fceftmiption  of  enemy's  property ;  and  upon  that  principle  the 

of  1778  is  founded.     But  in  all  my  experience  in  Etig-- 

I  have  never  known  a  condemnation  on  that  circumstance 

ly.    It  is  made  use  of  as  a  strong  ground  of  suspicion.     The 

is  very  rigid.     It  is  difficult  to  find  out  what  the  ground 

-"Khia  sentence  was.     /  incline  to  think  the  Court  went  upon 

ground  of  enemjfs  property^  and  considered  the  want  of 

papers  as  a  strong  presumption  of  that  fact ;  but  they  did 

ejtamine  the  captain  upon  interrogatories,  as  to  the  con- 

of  the  papers ;  and,  upon  the  wholcj  enough  does  not 
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appear  on  this  obscure  seotence,  to  aicertain  precisdy  mx 
what  it  was  founded,  and  some  other  method  oo^t  to  be 
taken  to  enquire  what  the  ground  of  it  was.  As  to  wfaatefcr 
it  meani  to  decide,  we  must  take  it  to  be  ooaclan?e.'* 

JVilles  and  Ashhursty  Justices,  concurred  with  His  Lordsh^ 

Mr.  Justice  Btdler  inclined  to  doubt  and  said,  —  "  To  be 
sure,  the  sentence  was  obscure,  but  taking  it  altogetlier»  he 
did  not  think  there  was  much  diflBculty  in  discovering  tht 
grounds  of  it    The  two  circumstances,  of  the  cargo  bang 
consigned  to  the  enemy,  and  the  fidling  of  the  papers  intoAe 
sea,  are  stated  as  the  grounds  of  suspicion.  The  latter  dicoB- 
stance,  —  pai>ers  falling  into  the  sea,  —  could  not  be  a  groiB' 
of  condenmation.     The  other  could  raise  no  other  snspido^ 
nor  a  presumption  of  any  thing  else,  but  the  property  bciil 
enemy's  property.     It  follows  therefore^  that  the  oondan^ 
tion  went  upon  that  ground.     If  it  had  gone  upon  a  wifd 
throwing  of*  papers  aoerbqardj  that  would  have  been  ststed 
substantively  as  the  ground.     In  the  first  plaoe^  lay  the  mrd 
out  of  the  case ;  and  then  wilful  throwing  p^>ers  overhsirf 
is  only  presumptive  evidence  of  enemy's  pr<^>erty.    Tki 
take  the  arrets  still  wilful  throwing  overboard  m^^  h/m 
been  used  as  evidence  of  enemy *s  property,  or  it  might  ksiv 
been  a  substantive  ground  under  the  arret  .*   here  it  is  aoC 
stated  as  a  substantive  ground.'* 

Lord  Mafisfieldj  after  the  second  argument,  said^  —  tbttif 
the  proeds  verbal  should  be  agreed  to  be  made  part  of  tk 
ca^e,  it  would  clearly  explain  the  ambiguity  of  the  sentenoe; 
ab  it  set  forth  the  ground  for  taking  the  ship  to  have  been  tk 
arret  of  July  ^778.  Without  the  jnveh  verbalj  he  said,  ik 
sentence  was  equivocal;  it  took  all  in;  and  it  was  diffiadtto 
say  what  it  went  on.  If  the  papers  produced  to  the  offar 
were  fair,  the  property  was  neutraL  But  the  prods  vtM 
put  the  ground  of  the  sentence  out  of  all  doubt 

Mr.  Justice  BuUer  also  declared^  that  he  thought  the/viflfc 
vabal  must  be  taken  as  part  of  the  proceedings,  andi  as tbt 
expressly  referred  to  the  arrets  as  die  ground  of  the  csptsA 
and  the  sentence  was  consistent  with  it,  the  •fntfnfff— ^^ 
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to  be  founded  on  the  arret.  But  he  adhered  to  his 
i^nioDy  on  ihe  case  as  stated  without  the  proces  verbal^ 
jomtfyf  that  the  interpretation  of  the  sentence,  taken  by 
b1(  must  be,  that  the  condemnation  went  on  the  ground  of 
Btaiy's  property,  and  was,  therefore,  conclusive  against  the 
liotiffl 

Tlie  final  refusal  of  the  defendant  was  signified  by  Mr.  />^, 

10  assigned  as  a  reason  for  it,  that  the  i}roces  verbal  was  not 
Mfooeeding  in  the  French  Court  of  Admiralty,  but  merely  an 
Mmt  of  what  passed  on  the  capture,  reduced  into  writing, 
dM  time.  He  also  observed,  that,  in  the  sentence^  all  the 
ltf«  verbaly  except  the  concluding  part,  which  refers  to  the 
nsi^df  Jiify  1778,  was  recited,  and  this  affi>rded  a  strong 
Uttaiit  for  inferring,  that  the  Court  had  purposely  omitted 

11  part  of  it,  to  shew  that  they  did  not  condenm  the  ship 
tlle^  ground  of  the  arret. 

Lotd  Mansfield  disapproved  much  of  the  defendant's  refu- 
^  bat  he  said,  he  thought  the  justice  of  the  case  might  still 
got  at,  on  the  ground  of  the  ambiguity  of  the  sentence 
Adi  did  not  mention  a  word  about  the  property  Ming  ene-^ 
f$,pn>perty  /  that  it  was  clear  the  French  Admiralty  meant 
ywsed  on  the  ground  of  tkromng  ihe  papers  overboard  s 
d  he  agreed  with  the  counsel  for  the  plaintiff,  that  the  pro^ 
i  verbal  ought  to  be  considered  as  part  of  the  proceedings, 
idiat  the  sentence  ought  not  to  have  been  read' without 


llr.  Justice  Butter  thought  there  was  weight  in  what  had 
m  observed  by  Mr.  LeCf  on  the  reason  for  omitting  the 
idnding  part  of  the  proces  xierbal  in  the  sentence.  Indeed, 
Mps  not  clear  that  what  was  now  offered  to  be  produced, 
Jfi^ike  same  proces  vei^bal  which  the  sentence  recites ;  and  if 
\XOeAA  be  supposed  that  the  captain  had  made  another^ 
itting  the  reference  to  the  arret  as  the  ground  of  the  cap* 
%  0Mt  could  only  be  accounted  for,  by  his  having  found 
h  die  capture  could  not  be  supported  on  that  ground. 

Ifr.  Justice  WiUes  thought  it  most  manifest,  that  ihepfoett 
lal  made  at  the  time  of  the  capture  was  that  on  which  the 
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senleooe  proceeded.  The  senteikcc  b^an  wiib  meotioiBi^il 
and  rectUiI  it  exnclly,  as  to  date,  aud  ever^'  thing  A«,  afe 
as  it  went.  The  word  purporlhig  did  not  require  a  radtdi 
t]ie  whole ;  and  it  was  not  necessary  for  the  Adminltj  Qm 
to  Kt  Forth  the  captain's  reasons  for  detaining  (he  sU|Il  B 
had  all  along  been  of  opinion,  that  the  sentence  nst  «■ 
biguooS)  that  it  did  not  appear  that  the  cause  (£  ta^ 
nation  was  that  the  properly  was  not  neutral,  and  tbodu 
had  thought  evidence  necessary  to  explain  it. 

Mr.  Justice  Ashhurst  concurred,  as  to  the  ambigin^afd 
■MWe^  And  that  it  was,  therefore,  not  conclusive;  mrI( 
^tt^kyround,  Lord  Mansfidd,  and  JViiUs  and  Ashhmt  k 
I*  d«clared  their  opinion  that  the  postea  ought  lo  b(AI 
Tered  lo  the  plaintiE  Lre  still  urged  the  danger  oT  OfMI 
the  eenteiices  of  foreign  courts  of  Admiralty,  which  utgu 
rally  informal;  upon  which  Lord  Mansfield  said,  ill  d 
supposed  inconvenience  would  be  obviated,  if  the  in(| 
courts  woutd  say  in  their  sentencea,  '*  Condemned  «i  oof 
*'  ^opertif" 

BiriD|i'.  In  tlie  case  just  reported,  it  is  admitted  by  all  the  Jito 

T^'*"  *'*"'  *  MmtODce  of  H  Court  of  Admiralty  abroad  is  btndiogllt 
Pull,  lai,  all  parties,  lu  to  what  appears  upon  the  face  of  it.  And  tkii 
'?Chr^  (bro  if  it  appear  evident,  without  a  possibility  of  doubt  arfl 
jEin'iHtp.  bigaily,  that  the  sentence  proceeded  upon  the  ground  afll 
property  not  being  neutral,  that  is  conclusive  evidenccifpi 
tha  iiuurcd,  that  he  has  not  complied  with  his  wama^ill 
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vateer  called  UAimaUe  Agathee^  which  was  taken  by  an  Eng^ 
UA  privateer,  and  carried  into  Liverpool^  condemned  in  Eng^ 
landf  and  she  then  got  the  name  of  The  Three  Graces.  A  mer- 
diant  at  Liverpool  afterwards  bought  her  for  a  house  at  Am^ 
Mterdam^  and  a  passport  was  sent  for  her  from  thence.  She  was 
then  insured  by  a  Dutch  name,  and  warranted  as  in  the  policy ; 
she  went  to  sea,  was  captured  by  a  Trench  ship,  and  ca  ried 
into  St.  MaloeSj  where  she  was  released  by  the  Vice  Admiralty 
Court  as  being  Dutch.  But  upon  an  appeal  to  the  parliament 
cfPariSf  the  sentence  was  reversed,  and  she  was  condemned  as 
kwfiil  prize,  by  the  name  of  The  Three  Graces  of  Liverpool. 
It  appeared  in  evidence^  that  there  were  certain  French  ordi- 
nancfs,  which  ordain,  that  where  more  than  one  third  of  the 
crew  of  a  neutral  ship  are  enemies  to  the  King  otFrance^  the 
stop  shall  be  confiscated :  that  no  ship  shall  be  considered  as- 
transfierred,  till  she  has  been  within  the  port  of  the  purchaser  ; 
smd  that  a  passport  shall  be  deemed  fraudulent,  unless  the  ship 
liaa  been  in  the  port  from  whence  it  has  been  obtained.    The 

,  ship's  crew  in  question  consisted  of  sixteen,  five  of  whom  were 
French^  four  were  Danes j  two  were  Swedes^  one  was  DutcJi^  one 
I\friuguese^  one  Hamburgher^  one  Norwegian^  and  one  Irish' 

I    MHi.    Some  of  the  crew  swore,  that  they  were  hired  by  Eng'^ 
iUkmeHf  and  that  both  the  diip  and  the  cargo  were  English.. 
They  also  swore,  that  when  the  ship  which  took  them  came  in 
a^t  the  captain  sailed  back  towards  the  English  coast :  but 
one  of  the  crew  having  informed  him,  that  the  ship  in  sight 

7   cnrried  English  colours,  he  resumed  his  course« 

Lord  Mansfield.  —  <<  The  sentence  of  the  Court  of  Appeal  in* 
is  conclusive.    The  question  is.  What  that  sentence 
?    She  is  condemned  as  not  being  a  Dutch  ship.    The 
\\j  is,  that  she  is  Dutch,  which  is  false.    The  law  of  na- 
r^  tions  k  founded  on  eternal  principles  of  justice ;  and  in  every 
belligerent  powers  make  particular  regulations  for 
But  no  nation  is  obliged  to  be  boimd  by  them, 
they  are  agreeable  to  the  general  laws  of  nations ;  but  aU 
^AMpisnons  and  mercantile  people  are  bound  to  take  notice 
"^tiiban  tor  their  own  safety.    In  this  case,  the  plaintifis  war- 
^Santtlus  ship  to  be  Dutch ;  and  they  must  see  that  die  is  in 
'^IfMh  a  state  as  to  be  entitled  to  all  privil^es  of  neutral  properly^, 
^ilie  insurera  took  the  risk  upon  this  warranty ;  she  was  insured 
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by  her  DuUh  aome,  and  the  underwriters  take  it  for  gruicd 
ibn  bIw!  is  w  ■■  but  when  the  matter  is  sifted  in  France,  Ae  ■{>- 
pcnra  In  hure  nnnc  of  the  requisites  to  xhew  she  wks  nenlTa} 
lirojierty,  for  she  hud  never  been  in  a  DulcA  port,  and  the  ta- 
lirief  or  paMpiirt  was  not  conformable  to  the  treaty  of  UtrtchL 
Thv  pii  rli  tun  en  t  ofPam  did  not  condemn  her  as  the  Ztitich  ah^ 
oiAtmlerdam  by  licr  Dulrk  name ;  but  an  "  'J'he  Three  Cractl 
"  ^Liverpool,"  Indt-ed  she  had  none  of  the  requisite*  of  a  Dutci 
■hip ;  and  the  regulations  require  that  she  Ghontd  have  beva 
into  the  port  of  the  purchaser,  in  order  to  transfer  llie  property; 
the  knowledge  of  nil  which  circmnstances  the  insured,  by  bis 
wUTwity,  took  upon  lumself.  I  am  therefore  of  opinion,  tbti 
tfao  warrant;  was  falec." 

MT'  Justice  fVilles,  and  Mr.  Justice  Aihhurst  concurred 

Mr.  Justice  BuUer,  —  "  The  first  sentence  seems  to  Iuk 
gone  on  {larticular  arrets.  The  second  appears  to  go  on  lb( 
grouud  of  jiroperiy,  for  the  name  i^t  changed,  and  [buy  do  not 
go  into  evidence  ai  to  the  muster-roll  or  situation  of  the  ere», 
as  to  there  being  more  tlian  two-thirds  £iiglisA.  The  olhir 
grouDd  is  more  general,  and  makes  it  immaterial  whetha  it 
■  on  Ihv  one  ground  or  tlic  other ;  for  if  ahe  vrerc  not  ta 
dgcumented  us  lu  have  the  protection  of  a  neutral  »iiip,  ibe 
irainaiy  has  not  be«^n  compheil  with."  The  rule  to  atH  am^ 
'  g^^kOBiuL  was  Accordingly  discharged.  {«) 

a  been  determined,  that  where  no  speoil  gnoi 
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ver  the  amount  of  the  insurance  from  the  underwriters*  The 
ship  had  been  taken  in  the  course  of  her  voyage  by  a  Spanish 
vessel,  carried  into  Spain^  and  her  cargo  was  there  condemned 
*<  as  good  and  lawful  prize.**  There  was  an  f^peal  to  a  supe-r 
rior  court,  which  reversed  the  sentence :  but  upon  a  further 
appeal,  the  latter  decision  was  overturned,  and  the  former 
confirmed.  At  the  trial  of  this  cause  before  Lord  Mansfield^ 
HQsIIordship  being  of  opinion  that  the  sentence  of  the  Spanish 
Court  of  Admiralty  was  conclusive  evidence  of  the  falsehood 
of  the  plaintiff's  warranty,  the  plaintiff  was  nonsuited.  A 
motion  was  made^  and  fully  argued,  to  set  aside  the  nonsuit^ 
which  was  unanimously  refused  by  the  whole  Court  of  King's 
Bench. 

Lord  ManffieUL  —  ^<  The  policy  here  warrants  that  this 
cargo  was  neutral  property.  It  appears  from  the  policy  itself 
that  the  ship  was  neutral,  because  it  is  called  a  Tuscan  ship; 
bat  the  warranty  is  that  the  goods  are  neutral*  It  must  be 
pretomed  from  the  condemnation,  as  no  other  cause  appears, 
that  it  proceeded  on  the  ground  of  the  property  belonging  to 
an  enemy.  In  the  case  of  Bemardi  v.  Motteux^  the  decision 
of  the  Court  turned  upon  the  particular  ground  of  the  con« 
fiscation  appearing  on  the  face  of  the  sentence ;  and  that  it  did 
not  appear  to  be  on  the  ground  of  being  enemy's  property. 
This  being  so,  the  Court  gave  the  party  an  opportunity  to 
diew  by  evidence,  that  the  specific  ground  was  really  the 
cause  of  condemnation.  In  this  case,  at  Guildhall^  the  coun- 
td  admitted  the  general  rule;  but  they  said,  if  a  copy  of  the 
proceedings  could  be  had,  a  special  cause  would  appear.  The 
proceedings  are  now  come ;  and  from  them  it  appears,  that 
the  question  turned  entirely  upon  the  property  of  the  goods. 
For  in  the  second  court,  to  which  they  appealed  from  the  sen- 
tence of  the  first,  the  question  was.  Whether  the  goods  were 
firte  ?  the  decree  was,  that  they  were.  But  the  diird  court 
overturned  the  decision  of  the  second.  It  is  sufficient,  how- 
cver,  that  no  special  ground  is  stated ;  and  therefore  the  rule 
must  be  discharged." 

If  a  foreign  Court  of  Admiralty  condemns  a  ship  (war-  Geyerv. 
rjmted  American)  as  enermfs  property^  for  not  having  on  board  ;TorniRri:. 
a  role  d!equipage  or  list  of  the  crew,  whidi  is  required  by  a  68x. 

French 


S'tItb'  enemies  qftkc  Republic,  negatives 
R«p.  i9».  bent  on  the  asKiued,  having  mad 
for  the  Enghsh  courts  !ue  ont* 
concluduig  part  of  the  riiiuonce, 
is  OD  the  gioiiini  of  eiieiiiv':!  pro 
amine  the  promises  iliat  Uil  to  tin 
had  been  n  w.iiTanty,  iht  aiijudka 
per^  would  have  bfcn  toncIiirti\ 

DiwdHi  T.  Goods  wore  insnretl  on  board 
Em'i  Rep.  d'tioii  of  country  or  place,  and  tiol 
367.  ticular  country  at  the  time  of  ^uli 

the  broker,  when  the  slip  wa^.aiil 
jBierican ;  it  was  held  that,  ihoii 
rican,  she  need  not,  under  these  ci 
ai  such  to  entitle  the  assured  to  r 
ters,  for  a  loss  by  capture,  ;ukI  sii 
want  of  the  documejits  required  b 
tbe  Ciq>turing  state ;  for  .she  waii 
nor  represented  to  be  sueli  at  ihc 
foeted,  though  her  being  so  was  n 
Mgned.(6) 

Rich  T.  (*)  Bven  where  tlicrc  lia^  bceti  no  sen 

Vuker,  wwnnted  American,  and  sails  uttlioiit 

JT«^  the  tnaty  between  France  an<l  America, 

^^  "^'  and  tbe  underwriters  arc  discharptd ;  c 
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Bat  in  a  subsequent  case  at  Nisi  Prins,  Lord  IIDenborough  Edwards  v. 
thought  that  a  representation  nmde  by  the  insorance-broker,  f^cnnpk 
when  the  names  are  put  on  the  slip^  is  binding,  unless  qualified  530* 
or  withdrawn  between  that  time  and  the  time  of  the  execution 
of  the  policy* 

In  the  cases  of  jHonuryfr  ▼•  LiakingUmf  15  Eas^  46.  and  Os-^ 
weB  ▼•  yignef  15  Easif  709  it  was  hdd,  that  if  a  ship  be  oon-> 
denned  for  having  simulated  papers,  no  leave  being  given  to 
carry  them,  the  underwriter  is  discharged.  But  it  is  otherwise 
if  leave  be  given,  Bell  v.  Brom/Udf  15  £ai^  364.  /These  cases 
answer  the  question  of  Lord  Chief  Justice  Manf/lddf  in  Steele 
V.  Lacy.  3  Taunt.  285,  as  to  the  propriety  of  carrying  them. 

If  the  ground  of  decision  appear  to  be  not  on  the  want  of 
neutrality,  but  upon  a  foreign  ordinance^  manifestly  unjust, 
and  contrary  to  the  laws  of  nations,  and  the  insured  has  only 
infringed  such  a  partial  law ;  as  the  condemnation  did  not  pro- 
ceed on  the  point  of  neutrality,  it  cannot  apply  to  the  war^ 
rantyt  so  as  to  discharge  the  insurer. 

In  a  policy  of  insurance^  the  sUpwasxsarrantedto  bePortU'  Mayntv. 
;  and  having  been  taken  in  her  voyage  by  a  JFWytcApriva-  B^R^^Eaat. 


teer^  die  was  carried  into  France.    The  Court  of  Admiralty  aaGtaiU. 
coBidemned  her  because  she  had  an  Bngtish  supercargo  on 
boMid.    It  appeared  that  there  was  a  French  ordinance,  prohi- 
biting any  Dutch  ship  from  carrying  a  supercargo  belonging 
te  any  nation  at  enmity  with  the  court  o( France.    In  an  action 
i^insl  the  underwriter,  these  facts  appeared ;  upon  which  a 
iFerdict  was  found  for  the  plaintifl^  subject  to  the  opinion  of 
the  Court,  upon  this  question,  Whether  the  circumstance  of 
baving  an  English  supercargo  was  a  breach  of  neutrality;  and 
whether  such  a  sentence  was  conclusive  ? 

Lord  Mansfield. — <<  It  is  an  arbitrary  and  oppressive  regu- 
lation, contrary  to  the  law  of  nations,  and  there  is  no  proof 
liiat  the  plaintiff  knew  any  thing  of  it.  If  you  were  both  igno- 
nmt  of  it,  the  underwriter  must  run  all  risks;  and  if  the  de- 
fendant knew  of  the  edict,  it  was  his  duty  to  enquire^  if  there 
WPS  such  a  supercargo  on  board.  It  must  be  a  finradulent  con- 
cealment 


5;^;: 


OV  NONCOMPLIANCE     [Chap.  XVIIL 


cealment  to  vitiate  a  policy:  But  it  Is  remarkable  that  neither 
party  lias  said  any  thing  of  the  treaties  between  France  and 
Portugal ;  neither  party  seems  to  know  any  thing  about  them, 
and  yet  the  whole  case  turns  upon  them."  Judgment  for  the 
plaintiff,  (a) 

The  case  just  reported  has  undergone  a  variety  of  discussion 
in  fVestminsier'iaUy  and  has  lately  received  most  ample  confir- 
mation in  two  or  three  cases,  which  shall  be  mentioned  in 
their  order ;  and  by  which  the  principle  seems  fully  established, 
that  if  the  sentence  of  the  Court  of  Admiralty  has  not  decided 
the  question  of  property,  and  has  not  declared,  whether  it  be 
neutral  or  not,  the  insured,  who  has  warranted  his  property  to 
be  neutral,  shall  not  be  precluded  from  recovering  against  the 
underwriter!^  although  the  foreign  Court  of  Admiralty  hss 
condemned  the  property  as  priz^  for  having  violated  some  of 
their  ordinances. 


Pollard,  V. 
BeU, 
XTtnH 
Rep.  434. 


Siftkin,  V. 
Lee,  A 

New  It 

484. 


The  first  of  these  cases  was  an  insurance  on  goods  on  board  the 
ship  Juliana^  **  warranted  iLDane"  on  a  voyage  firom  Ltmdtm 
to  Teneriffej  with  liberty  to  touch  at  Guernsey  and  Madeira^ 
for  account  of  persons  resident  at  Tenerijfft ;  and  the  loss  was  de- 
clared to  be  by  capture.  At  the  trial,  a  verdict  wasfcundfordit 
plaintiff  subject  to  the  opinion  of  the  Court  upon  a  case^  whidi 
stated,  that  the  ship  idos  a  Danish  shi])^  and  the  property  cfDa^ 
ni^t  subjectSy  and  previous  to  the  voyage  insured,  had  a  passport 
signed  by  the  king  ofDenmarky  for  a  voyage  from  Copenhagen  to 
ports  in  the  Eastlndies.  Eggleston^  the  captain  of  the  ship,  ssibd 
from  Copenhagen  on  the  22^  June  1 796,having  on  board  a  csifo 
oftar,  pitch,  4*^.  and  arrived  in  the  Thames^  according  to  verlisl 
orders  from  his  owners,  23d  July  1796.  During  his  tfsy 
he  took  on  board  goods  for  the  owners,  besides  those  in  que** 
tion,  and  having  taken  out  clearances  for  Madeira  and  Guen^ 
sej/f  sailed,  arrived  at  the  latter  place,  and  after  sailing  from 
thence,  was  captured  by  a  French  privateer,  and  carried  ioto 
Bourdeaua:.    At  the  time  of  the  capture^  and  during  the  whole 

(a)  So  if  a  ship  be  restored,  but  damages  and  costs  denied  to  tlie  di^ 
mants,  because  they  had  not  fully  complied,  as  to  their  documents,  vith 
certain  Frenth  ordinances,  the  assured  may  recover  for  the  detention  sou 

withstanding. 

voppf 
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royage,  the  Jtdiana  had  on  board  the  passport  and  eoeey  other 
document  usually  carried  by  Danish  ships.  She  had  also  a  role 
Veqmpage^  containing  the  names  and  places  of  nativity  of  the 
ifficers^  but  not  of  the  crew,  only  stating  the  htter  generally 
:o  be  sixty  men  of  coloui*.  Captain  Eggleston  was  bom  im 
Scotland^  of  British  parents.  He  was  not  naturalised  in 
Denmark ;  but  on  the  6th  of  October  17949  posterior  to  the 
W9X  between  England  and  France^  he  obtained  letters  of 
MUghership  in  Detmarky  but  had  no  domicile^  never  having 
resided  there. 

Proceedings  were  instituted  at  Bourdeaux  before  the  IVi- 
banal  of  Commerce,  which  condemned  the  ship  and  cargo, 
except  one  bale,  belon^ng  to  the  captain,  as  prize.     From  this 
lentence  Captain  Eggleiton  appealed  to  the  Civil  Tribunal  of 
La  Gironde,  wher^  there  was  a  general  sentence  of  condemna- 
tion.    These  sentences  referred  to  several  French  ordinances, 
particolarly  the  one  alluded  to  in  Maynev.  WaUerj  of  1778,  by 
pvluch  it  is  declared,  that  all  ships  shall  be  confiscated  ^  wbere- 
^^  ever  there  shall  be  found  on  board  a  supercargo,  merchant, 
^  commissary,  or  chief  officer^  being  an  enemy.**     It  is  not 
neceasary  to  state  these  sentences,  because  the  Court  of  King^s 
Ben^  were  of  opinion,  that  the  efiect  of  those  sentences,  and 
poitiailaily  of  the  ultimate  sentence  now  to  be  mentioned, 
snu  to  condemn,  ma  on  the  ground  that  the  property  was  not 
weuiralj  but  because  the  circumstance  of  the  captain's  being  a 
Scoieknum^  was  a  violation  of  this  ordinance.     From  the  two 
fofmer  sentences,  the  captain  appealed  to  the  Supreme  Tri^- 
basal  of  Cassation   at  Parisy  which  decreed  as  follows: — 
^'  Having  heard  the  parties,  the  Tribunal,  considering  that  it 
has  been  fiilly  proved,  by  the  confession  of  Captain  EggUsion^ 
and  ascertained  by  the  Judges  of  La  Oironde  that  the  said 
Captain  Eggleston  was  bom  in  Scotland,  and  an  enetmf :  that 
his  denization  in  a  neutral  country  was  not  justified  according 
to  law;  that  his  qtiality  (f  enemy  sufficedto  legitimate  the  priu  § 
that  the  fact  of  Captain  Eggleston  being  a  Soot  and  an  enemy 
existed  mdependently  of  the  papers  on  board ;   that  in  conss- 
ipience  all  remedies  of  nullity  drawn  either  firom  the  with- 
drawing of  some  of  the  papers  on  board,  or  from  the  non-appli- 
catioti  of  the  seal  to  the  bag  wherein  they  were  inclosed, 
Gaiinot  give  any  ground  to  cassation ;    rejects  the  request  of 

Captain 
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!Jow  let  us  see  what  was  the  foundation  of  the  condemna- 
ion  in  the  French  courts  ?    It  is  stated  in  one  of  the  sen- 
tences, that  by  their  own  ordinances  all  ships  are  to  be  con- 
iscated,  *^  whensoever  on  board  these  ships  shall  be  found  a 
^  supercargOi  merchant,  commissary,  or  chief  officer ^  being 
^  an  enemy  J*   But  I  say,  they  had  no  right  in  making  such  an 
>rdinance  to  bind  other  nations.    Then  was  the  ship  in  question 
condemned  on  the  ground  that  she  was  not  Danish  property 
Certainly  not.     A  vast  variety  of  circumstances  wholly  ir* 
rdevant,  are  set  forth  in  the  sentences :  but  it  appears,,  beyond 
ill  doubt,  that  the  ship  was  at  last  condemned  on  the  grotmd 
ikat  the  captain  was  one  of  those  persons  whoniy  by  their  awn  ordi- 
nance only,  they  wished  toprosaibe..  This  case  cannot  be  distin- 
guished firom  that  oiMayne  ▼•  Walter ;  though  even  without 
the  authority  of  that  case  I  should  have  had  no  hesitation  in 
deciding  in  fiivour  of  the  plaintiff*.     On  the  whole^  therefore^  I 
am  ^opiniony  thai  though,  if  contrary  to  justice,  the  ship  had 
been  condemned  simply  because  she  was  not  a  Danish  ship,  we 
tkauld  have  been  concluded  by  that  sentence,  yet  as  the  Courts 
abroadhave  endeavoured  to  give  other  stgtports  to  their  judgments 
which  do  not  warrant  it,  and  have  stated,  as  the  foundation  of  the 
Mtntence  <f  condemnation,  one  of  their  own  ordinances,  which  is 
not  binding  on  other  nations,  this  sentence  does  not  prove  that  the 
Mp  in  question  was  not  a  neutral  ship  /  and  consequently  the 
is  entitled  to  recover." 


Chose  J. — ^^  This  Is  an  action  brought  on  a  policy  of  insu- 
niDce  to  recover  the  amount  of  a  loss  stated  in  the  declaration. 
The  plaintiff  proved  his  interest,  and  the  loss,  nndprimi  facie 
proved  that  the  ship  was  Danish.  The  defence  to  the  action  is, 
first,  that  though  it  is  stated  the  ship  was  Danish,  she  was  in 
truth  the  property  of  an  enemy,  and  therefore  not  neutral ; 
nd  secondly,  that  she  had  not  documents  on  board  to  prove 
that  she  was  neutraL  With  regard  to  the  first,  it  is  not  only 
not  stated  as  a  fact,  nor  to  be  collected  by  inference  that  she 
was  not  a  neutral  ship,  but  it  is  expressly  staled  as  a  fact  in  the 
fixrraer  part  of  the  case,  that  the  ship  was  a  Danish  ship  and  the 
property  o(  Danish  subjects.  If  this  had  been  found  as  a  fact 
on  a  special  verdict,  it  would  have  been  conclusive,  and  we 
eoold  not  have  inferred  the  contrary  from  the  sentence ;  but 
referring  to  the  sentence^  it  comes  to  this,  that  it  there  appears 

that 
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air  Georgt  Lee,  Dr.  Piod  the  King's  AdTocate^  and  Sir  D. 
Bjfier  and  Mr.  Mutrty  then  Attorn^  and  Solicitor  General,  in 
amnei  to  the  Prussian  memorial  concerning  neutral  ihips  (a). 
Wlieii  therefore  a  state  in  amity  with  a  belligerent  power  has 
by  treaty  agreed  that  the  diips  of  their  sabjects  shall  only 
hmf%  the  character  when  furnished  with  certain  precise  docu- 
ments^ whoever  warrants  a  ship^  as  the  property  of  such  sub* 
jaety  should  provide  himself  with  those  evidences  which  have 
by  tlie  eountry  to  which  it  bdongs  been  agreed  to  be  the  ne* 
ccHary  proof  of  that  charact^.    In  requiring  this,  no  difficulty 
b  impoted,  of  which  die  assured  is  not  aware^  and  which  may 
not  be  in  hb  power  to  prevent :  but  to  require  of  him  to  fur- 
nidi  hfansdf  with  every  document  the  belligerent  powers  may 
nqoire^  and  to  insist  that  the  warranty  is  not  complied  with, 
onlflSi  the  ship  be  navigated  according  to  thdr  ordinances  and 
rsgnlationsy  would  be  to  deprive  the  assured  of  his  indemnity 
Ibr  Che  want  of  papers,  &c*,  of  the  necessity  of  which  he  may 
ftMy  be  presumed  ignorant,  and  which  papers  it  may  net  be 
in  iii  power  to  procure:  for  how  can  the  officers  of  one  country 
be  caUed  on  to  grant  that,  which  the  laws  of  their  own  coun- 
try dp  not  require?    These  French  decrees  are  regulations 
wSh  some  view  to  the  laws  of  France,  but  are  not  appli- 
to  the  subjects  of  any  other  country.    In  examining  the 
decided  on  this  point,  it  will  not  be  found  that  theM  is 
determination  of  the  court  to  support  what  has  beA  in- 
on  by  the  defendant :  but  on  the  contrary  it  has  been 
aettlad.in  many  cases,  that  a  condemnation  on  the  particular  or^ 
,  Jm&ncci  of  a  betttgerent  paaoer  is  no  violation  of  a  warranty  of 
nnstratUy.    In  the  case  of  Bemardi  v.  Mottnut  the  ship  Joanha  Supn,  521% 
warranted  neutral ;  the  only  doubt  was,  whether  the  ship 
__  s  condemned  as  being  the  property  of  an  aiemy,  or  for 
tfabtbg  a  French  arrit  by  throwing  papers  overboard ;  for 
tfia  one  or  the  other  of  those  causes  she  was  condemned.    If 
aia.  were  condemned  for  die  first,  namely,  thid  she  was  not  neu^ 
in^  He  plaintiff' dearly  could  not  haoe  recovered:  nor  could 
Jbt  baive  recovered  if  she  were  condemned  on  the  other  ground^ 
"ioeordfaig  to  the  argumrat  of  the  defendant  in  this  case !  but 
M  Is  dear,  that  the  court  did  not,  in  that  case,  adopt  the  de- 

(4  ^*^  Cotteetanea  Jnridica,  i  vol.33,  and  sd  PMlediwaits^t  Di^ 
ivy*  f»  $•  sitxle  SUesuu 

'wou  II.  V  V  fcndant's 
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tfiat  the  ship  should  be  a  neutral  ship,  but  also  that  she 
Id  be  properly  documented,  and  should  be  navigated  in 

a  manner  as  to  be  entitled  to  the  benefits  of  neutral 
•  But  here  the  ship  was  condemned  for  non-compliance 
the  ordinances  of  one  belligerent  power,  to  which  it  ddes 
ppear  that  Denmark  ever  consented.  Then  the  question 
blether  a  sentence^  appearing  on  the  face  of  it  to  have 

given  on  that  ground,  ought  to  preclude  the  plaintiff 

shewing,  that  in  point  of  fact  the  ship  was  a  jDanisk 
}  As  it  does  not  appear  on  the  sentence  that  the  ship 
condemned  as  not  being  a  Danish  shipy  I  think  it  is  com» 
tjbr  the  parties  to  go  into  the  proof  of  that  fact.  Without 
ttiog  the  authorities  that  have  been  referred  to  in  support 
ir  opinion,  I  think  that  the  conclusion  from  them  all  is 

diat  the  sentence  of  a  foreign  court  is  conclusive  ott  thai 
:  which  it  prqf'sses  to  decide  ;  if  it  be  a  general  sentence  of 
wmation  mthotU  assigning  any  reason^  the  courts  here  wUl 
ier  that  it  proceeded  on  the  grounds  of  the  ship  being  the 
Tijf  of  an  enemy  i  but  if  the  sentence  itself  profess  to  be 

on  particular  grounds^  and  they  are  set  forth  in  the 
ncef  and  appear  not  to  warrant  the  condemnation^  then  the 
ue  is  not  conclusive  as  to  those  facts*  Therefore  as  the 
nees  of  condemnation  in  this  case  profess  to  be  made  on 
idihance  of  France^  to  which  Denmark  is  no  party,  they 
lifaliffy  the  warranty  of  neutrality  as  between  the  parties 
if  came^  though  thy  may  justify  the  courts  abroad  in  con- 
ing  the  ship  as  prize.  If  the  qtiestion  here  had  been, 
ber  or  not  the  ship  had  been  pr^;  the  sentences  abroad 
d  have  been  conclusive:  but  the  question  here  being  only, 
her  or  not  the  ship  were  neutral ;  those  sentences  are 
conclusive  on  that  point  Judgment  was  given  for  the 
naff. 

have  given  the  opinion?  of  the  learned  judges  nearly  at 
li;  because  it  was  a  case  maturely  and  fully  considered 
lem ;  and  because  the  distinctions  there  taken  support  the 
or  decisions  of  Lord  Mansfield  and  the  judges,  who  com- 
1  the  court  in  his  time;  and  because  the  €ame  dis- 
ions  a{^>ear  to  me  to  support  and  maintain  all  the  subse- 
t  decisions. 

N  n2  The 
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Bird  V.  xhe  next  case  lipea  this  tubjeet,  and  whidiJbas  already  been 

STennRep.  mentioned  for  another  point  in  a  former  chapter,  was  an  b- 
5^^   s««    surance  on  the  ship  Coi^deraaf^  an  Jmeriean  sUp^  at  and 

into  C»  13f»  ,         ^^  ,  rr        t  t  ^m  *  » 

from  Canton  m  C/ana  to  Hamburgh  or  Copenkagtm :  and  st 
the  trial  a  special  verdict  was  found,  the  fitfts  of  ivliidi,  as  far 
as  this  point  requires  the  statement  of  them,  were,  ^  that  the 
ship  Confederacy  was  an  ./IsimaEaRbnilt  ship,  tie  p^Ofaty  of 
American  subfeets;  that  the  ship  sailed  from  C2amiem  tomids 
Hamburgh  with  the  goods  on  board  in  January  1797,  baring 
on  board  a  passport  duly  made  out  and  granted  aoooidiDgto 
the  form  annexed  to  the  treaty  of  commerce  between  Emu 
and  America^  and  during  her  voyage  was  ci^tured  by  a  BmA 
riiip  of  war,  and  carried  into  Nantz  /  where  proceedings  bsof 
instituted  before  the  tribunal  for  determiniag^  qaestiaH  d 
prize,  the  ship  and  cargo  were  condemned  aa  prise.**    Hie 
sentence  began  with  the  following  considerationa :  ^  rnwiskr 
*<  ing  that  although  it  appears  by  reading  and  examini^  Ae 
<<  documents,  and  by  the  declaration  of  the  cqitain,  siper- 
'^  cargo,  and  the  greatest  part  of  the  crew,  that  the  ship  Cm' 
^<  federacy  has  not  ceased  to  be  neutral  property^  and  Mmvms 
^*  to  neutral  citizens  and  subfeets  of  the  United  States  ef 
*'  rica:   considering  that  although  by  the  aame 
*^  and  declarations,  it  is  equally  evident  and  proved,  da^  tk 
*^  goods  shipped  were  laden  by  neutral  citiaens  for  mBoamiif 
'^  neutral  citizens:   considering  that,  notwithrtanday  thar 
^  favourable  presumptions,  nothing  can  exonerate  the  at 
tain  and  supercargo  from  having  regular  dispatdio^  ■ 
order  to  prove  the  neutrality  of  the  ship."    Tie 
then  proceeds  to  recite  certain  French  ordinance^  wUd  ^ 
clare  to  be  good  prise  all  neutral  vessels  not  having  on  ta' 
a  list  of  the  crew  attested  by  the  public  officers  of  tbac^ 
places.   It  then  says,  **  considering  that  so  far  from  dfonflH 
"  from  the  general  regulations  for  all  nations  in  favour  tf^ 
"  Anglo-Americans  by  the  treaty  erf  February  I778,iti>p'^ 
*'  citly  subjects  them  to  it  by  the  25th  and  27th  uU^ 
^^   which  oblige  them  to  conform  to  the  model  ef  the  ffj 
**  port  annexed  to  the  treaty/'     It  also  states  s  k* 
the  Convention,  and  another  of  the  Executive  DinMi^zi^  ^^ 
the   1 2th   Ventosej  of  the  5  th  year,  which  latter  redta 
ordinances  of  1744  and  1778,  and  declares  that  all  i"**n  ir.  J 
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veweh  shall  in  oontequence  be  good  priie^  wliieh  ihall  sot 
iiste  on  board  a  litt  of  the  crew  in  doe  fonU)  meh  at  le 
preacribed  by  the  model  annexed  to  the  treaty  betwecsi 
AvMcr  and  America  of  1778.  The  sentenee  then  conditdes 
thna:  <^  The  tnbtutal,  in  CMiformity  to  the  above-mentioned 
<<  knrs  and  r^ulationi,  and  particularly  the  decree  of  the 
^  EaEecntive  DirectcMry  of  the  i2\kVmaou9  5th  year,  acyudgea 
^  and  declares  the  validity  of  the  prise  iXiheforeign  ihip  the 
<<  Cotifsderayf  and  all  the  goods  and  efiectt  oompoug  the 
^  lading  or  cargo  of  the  ibip,  in  d^fauU  of  the  captain  and 
^  sapereargo  being  rqpdar  in  their  list  of  crrm  and  di$paiche$p'* 
The  qfiecial  verdict  also  found  that  ships  belongitig  to  America 
never  did  at  any  time  prior  to  the  capture  in  question  earty 
with  than  lists  of  their  crew  attested  in  the  manner  repaired 
by  the  ordinances  referred  to ;  and  that  America  has  i^ays 
matstiMlj  and  still  insists,  that  her  ships  are  not,  by  treaty  or 
bound  or  obliged  so  to  do. 


Tins  special  verdict  was  argu^  several  times  upon  the 
vniovs  points  that  arcMe  upon  it;  and  the  judges  afterwards 
delivered  their  opinions  unanimously,  as  to  this  point,  in  fn- 
vQtur  of  the  assured,  namely,  that  the  JR'eneh  sentence  did  net 
decide  that  the  ship  was  not  neutraL 

Loffd  Kef^on  said,  —  <<  After  fhe  greatest  sittention  I  have 
btfen  able  to  bestow  on  the  subject,  I  adhere  to  the  opinion 
Shat  we  gave  in  the  case  of  JRptford  V.  j^jU;  and  that  decision 
ia  dfapectly  in  point  to  the  present  eaie.'*  His  Lordship  then 
aAtated  to  particular  parts  of  the  sentence^  which  it  is  unne- 
eeMHry  here  to  consider:  but  concluded  that  it  was  manifest 
tram  an  attentive  consideration  of  the  whole  soitence^  that 
lile  Ai|^  gromk^  on  which  it  proceeded,  was  that  mentioned 
in  llie  cmidnding  port  of  the  sentence,  namely,  *^in  default  ef 
^  the  cojptain  and  supercargo  being  regular  in  their  list  qfcrem 
<f  emd  their  dispatches.*"  Now  that  is  neither  required  by  the 
knr  of  nations,  or  by  the  treaty  between  France  and  the 
Unitsd  States  oiAmaiea^  and  if  is  fbnnd  by  the  verdict  lliat 
all  the  requisites  of  that  treaty  were  complied  with. 

Mr.  Justice  Grose  concurred. 

N  N  3  Mr.  Jns^ 
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according  to  its  own  laws  and  its  treaties  with  other  countries* 
She  was  provided  with  a  passport,  such  as  is  constantly  used 
by  all  American  ships,  and  all  other  usual  {)apers,  and  a  new 
arasteivroll,  made  upon  oath  before  the  Lord  Mayor  of  Zzm- 
donj  several  of  his  original  crew  having  died,  but  all  the  new 
men  being  Americans^  and  signed  and  certified  by  the 
American  minister,  havuig  left  the  original  musters-roll  with 
the  said  minister.  The  ship  sailed  from  lAmdan-  bound 
fiir  Charkstaamy  the  voyage  insured,  and  was  captured  by  a 
IRrench  privateer  and  carried  into  L*  Orient.  The  sentence  of 
the  first  tribunal  stated  the  questions  of  law  to  be,  Whether 
the  new  muster-roll  was  in  the  legal  form  to  supply  the 
first  list  ?  And  secondly,  Whether  the  bills  of  lading  and 
other  papers  touching  the  cargo  prove  the  neutral  property 
of  it  ?  It  then  proceeds  with  various  considerations,  of  vio- 
lated ordinances  of  July  1778,  and  a  decree  of  the  Executive 
Directoiy  promulgating  the  ordinances  of  1744  and  1778, 
and  decrees  the  ship  and  cargo  to  be  good  prize:  although 
one  of  the  considerations  is  to  tlus  efiect,  considering  in  law 
Aat  the  register  and  sea-letter  praoe  the  American  property  of 
ihfi  skipj  but  the  log-book  proves  that  the  passport  has  served 
for  sieveral  voyages,  contrary  to  the  formal  regulations  of  the 
^tk  artide  of  the  ordinance  of  July  1778.  From  this  sentence 
the  captain  appealed;  but  the  superior  court  declared  the 
former  sentence  valid,  adding  to  the  former  ordinances  a  law 
of  the  29th  Nivose  last,  expressing,  *<  the  state  of  ships  in 
^  'rq;ard  to  what  concerns  their  neutral  or  enemy's  quality 
^  ihall  be  determined  by  their  cargo ;  therefore  every  vessel 
<*  met  at  sea  laden  entirely  or  in  part  with  goods  the  produce 
**  of  England,  shall  be  declared  lawful  prize,  whoever  may  be 
the  cfmner**  This  special  verdict  was  argued  three  several 
tim^l  at  the  bar,  and  The  Court  took  time  to  consider  of  their 
opinion,  it  appearing  that  the  main  difficulty  of  the  case 
turned  upon  the  question  of  an  implied  warranty,  there 
being  no  express  one. 

The  Court  did  not  decide  that  point,  ft>r  they  were  ultH 
mately  of  opinion,  as  was  declared  by  Lord  Kenyon  in  pro- 
Bouncing  their  unanimous  judgment,  that  suppodng  an  im- 
plied warranty  did  exist,  the  sentences  did  not  negative  such  a      - 
warranty^  both  the  sentences  appearing  manifestly  to  have 

N  N  4  proceeded 
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proceeded  on  the  ground  of  a  breach  ofFrenck  erdmaaMi 
which  were  contrary  to  the  treaty  between  the  two  couatfim$ 
were  not  adopted  by  it,  nor  is  the  ccmdemnation  i xpi  awed  by 
the  sentence  to  have  been  for  acting  eontrary  to  the  tnttj. 
Judgment  for  the  plaintiff. 

Bnmg  r.  But  where  the  foreign  sentence  profinses  to  proceed  on  Ae 

Atl'comp.'  ground  of  an  infraction  of  treaty,  such  sentence  ia  tuiiiliMii 
5  £att,  99.    against  the  warranty,  although  inferences  were  drawn  in  sadi 

sentence  from  ex  parte  ordinances  in  aid  of  their  caiiduMiii 

that  the  treaty  was  broken. 

The  judgments  of  the  Court  of  King^s  Benclit  when  aode- 
liberately  considered,  as  those  just  recited,  teldoni  rtqart 
illustration  or  confirmation :  yet  as  a  case  has  lately  octttrid 
in  the  Privy  Council,  upon  an  appeal  from  the  court  of  the 
Recorder  at  Madras,  in  which  die  case  of  P6Uard  v.  JBd^ 
and  the  principles  there  laid  down  were  much  debated  at  the 
bar,  and  a  very  learned  judgment  pnmounced  by  Sr  WSUm 
Grants  the  Master  of  the  Rolls,  the  Board  consiating  at  Ait 
time  of  himself  Sir  mUiam  SeM  (the  Judge  of  the  H«k 
Court  of  Admiralty),  Sir  JViOiam  Wynne^  (the  Dean  ef  As 
Arches),  and  Lord  Gletibervie,  it  is  thought  proper  to  iafot 
that  decision  here.  It  is  true  the  judgment  was  pranoanoed 
in  fiivour  of  the  underwriters :  but  upon  adverting  to  tbe 
grounds  of  the  decision  it  will  appear,  that  their  Lorddqa 
so  determined  because  they  were  of  opinion  that  the  sentence 
of  the  Court  of  Admirdty  had  expressly  decided,  iiat  tie 
jroperty  was  noi  neutralj  and  of  course  had  n^atived  the  war- 
ranty of  neutrality :  and  even  if  their  Lordships  had  erred  ia 
supposing  the  Court  of  Admiralty  to  have  decided  that  poifity 
still  their  decision  would  not  negative  kny  principle  of  Isvy 
as  established  by  former  cases. 

Ku)d«rsiey  It  was  an  Insurance  effected  at  Madras  by  the  appeUanls  0 
*"pe  w*v.  ^c^^^u'^^  of  ^^e  Swedish  Asiatic  Company,  on  the  AipBesobt^ 
Chase  tnd  Captain  NeaUj  and  the  insurance  was  declared  to  be  aagpeis, 
spondents',  ^  interest  may  appear,  and  warranted  Swedish  property.  Tbi 
Cockpit,       ship  sailed  with  a  valuable  cargo,  and  being  obliged  to  pat 


%%,  1801.     into  the  Isle  of  France  for  refi'eshmcnt,  die  ship  and  caxge 

ultimately  ooadtnined.    The  tri- 
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of  oommeroe  in  the  Isle  qf  France^  after  enumerating 
lli  various  papers  and  documents  found  on  board,  proceeds  to 
ilals^  **  That  the  l^^al  questions  for  investigation  and  decision 

<  m%  first,  Wliether  the  proceedings  in  regard  to  the  fact  of 

<  llie  seizure  of  the  ship  were  carried  on  agreeably  to  the 
^  tmns  of  the  laws  relative  to  proceedings  in  matter  of  priase? 
^  ad.  Whether  by  the  pi^rs  composing  the  said  proceedings, 

*  and  there  produced  by  the  respective  parties,  and  also  from 
^  the  objections  and  exceptions  severally  taken,  and  by  the 

*  terms  of  the  regulations  and  ordinances  made  on  the  subject 

*  of  the  navigation  of  neutral  vessels  in  time  of  war,  the  said 
^  thip  and  her  cargo  must  be  considered  as  enertg^spropertyf  and 
^  ms  mci  eonfiscaied  to  the  use  qf  the  repMics  or  "joheAer  on 
^  the  contrary  the  said  ship  and  her  cargo  must  be  considered  as 

*  Swedish  property,  and  restored  to  the  claimants^**  The  sen* 
hSBoa  as  to  the  second  question  proceeds  thus :  —  '<  Considering 
that  it  appears,  as  well  by  the  confession  of  the  master  on  his 
mmination,  as  by  the  declaration  of  the  passengers  and  others 
of  the  crew,  that  he  is  an  Englishman  by  birth.  Considering 
tibit  tlw  character  of  a  naturalized  Swede,  adopted,  by  him  in 
IIm  fvooeedings  cannot  be  legally  entertained ;  seeing  that  in- 

of  providing  by  letters  of  naturalization  from  the  King  of 
he  only  produces  an  act  of  his  having  taken  the  oath 
the  14th  July  1795,  before  the  Burgomaster  of  Go^/^it^*jf, 
■Inck  is  insufficient,  by  reason  that  every  act  of  nationality  or 
aentialization  can  only  be  proved,  according  to  the  usag^  t^  the 
Emropean  pawerSf  by  an  act  issued  by  the  prince  himsel£  Con- 
■dermg  tlu4,  even  though  this  certificate  of  the  oath  having 
bom  taken,  should  be  considered  as  equivalent  to  letters  of 
nalnralization,  granted  by  the  King  of  Stteden,  it  would  want 
the  condition  required  by  law  for  its  validly,  as  it  could  only 
kavc  been  made  two  years  subsequent  to  the  declaration  of  war 
with  Eng^asidj  and  would  consequently  be  directly  opposite  to 
the  words  of  the  6th  article  of  the  regulation  of  neutrals  in 
1778^  which  are  as  follow :  —  <<  No  regard  will  any  more  be 
^  paid  to  passports  granted  by  neutral  powers  or  allies,  as  weU 
^  to  owners  as  masters  of  sh^  subjecta  of  statta  in  enmitjr 
^  with  His  Majesty,  if  they  are  not  neutraliaed,  or  have  noC 
^  tranafierred  their  property  to  thestatcs  of  those  powefi  three 
^  months  before  th^  first  ii  September  ef  the  present  year,'' 
CoasUbrin^  that  k  aho  appear^  ad  wcfl  by  the  proceedings  as 

by 
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rards  neutral  vessels.  Every  thing  consideredj  the  Court 
ministering  justice,  and  without  paying  attention  either  to 
I  points  and  demands,  or  to  the  matters  of  nullity  contended 
*  by  the  defendants  in  regard  to  the  proceedings  taken  by 
» justice  of  peace,  declare  the  seizure  of  the  ship  Resolution 
be  good  and  lawful,  order  the  said  ship  and  cargo  to  be 
ademned  for  the  use  of  the  republic." 

This  case  came  on  to  be  tried  on  the  plea  side  of  the  He- 
rder's court  at  Madras :  and  a  verdict  was  given  for  the 
pellants,  subject  to  th»  opinion  of  the  Court  upon  a  case 
served  upon  the  single  point  as  to  the  effect  or  operation  of 

9  sentence  of  the  Court  of  Admiralty  in  the  Isle  cliFrance^ 
5  Recorder  (Sir  Thomas  Strange,  now  Chief  Justice  of  the 
ipreme  Court  of  Judicature  lately  constituted  at  Madras) 
bug  of  opinion  at  the  trial,  that  independently  of  the  French 
atence,  the  appellants  had  made  out  a  sufficient  case  to 
tftle  them  to  a  verdict.  Upon  the  argument  of  this  case, 
r  Thomas  Strange  gave  judgment  for  the  respondents, 
itu^  as  the  ground  of  his  decision,  that  the  Admiralty 
nnt  had  considered  the  question,  whether  the  property  was 
emy's  or  neutral,  and  had  condemned  it  as  enemy's,  and 
Dsequently  the  warranty  was  conclusively  disproved  by  that 
dtence. 

From  this  judgment  the  present  appeal  was  brought,  and 
:er  elaborate  argument  at  the  bar,  the  Lords  of  the  Privy 
yancW  dismissed  the  appeal,  and  their  judgment  was  pro- 
lUDced  by 

The  Master  of  the  Rolls.  —  '^  It  is  necessary  to  make  a  sir  wiUitm 
If  observations  to  shew  the  grounds  upon  which  our  opinion  ^'^*' 
roceeds,  confirming  the  judgment  of  the  Recorder  of  the 
»uri  at  Madras. 

9 
% 

**  The  opinion,  which  we  have  formed  as  to  the  effect  of 

10  sentence  of  condemnation,  makes  it  unnecestlftry  for  us  to 
I  into  the  consideration  of  all  the  questions  that  have  been 
ised  in  the  course  of  the  discussion.  With  regard  to  one^ 
hich  was  started  towards  the  conclusion  of  the  argument^ 
Vhe^ex  a  sentence  of  condemnation  in  an  admiralty  court 
ji  ever,  in  a  court  of  common  law,  be  held  to  &lsify  a 

war- 
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vrvraaty  in  «  policy  of  insurance  of  one  who  is  no  juTtyUit 
I  think  i(  U  iiol  open  to  make  that  question,  TiUnwt.! 
objection  hav  been  made,  on  the  part  of  the  appdlanti,  toA 
tentrace  as  evidence,  their  gravamen  was,  not  that  it  mH 
caired  for  the  purpose  for  which  it  was  offered,  bnl  Ih 
being  recaved,  it  did  not  shew  ihat  the  condenuulicD  p 
ceeded  on  the  ground  of  enemy's  property  :  that  *ai  i^d 
qttnttion  agitated  in  the  Court  below.  Supposing  it  bid  hi 
opeii  to  rai^  that  question,  I  conceive  it  must  ben  ai  III 
hsv«  been  raised  in  vain ;  for  sitting  here  as  a  couil  till 
pnU  from  a  court  of  municipal  law,  wc  mutt  deddm 
cording  to  those  rules,  which  ive  find  establiEhed  fiw  tMi 
of  municipal  law ;  and  therefore  wc  must  decide  a  fiatil 
on  M  poliiiy  of  insurance,  in  the  same  manner  as  we  Ui 
court  in  IVfitntimUr-hall  would  have  decided  sucfaaqoaliM 
Now  it  is  quite  clear,  tlial  from  the  time  of  Lord  Hik^ 
to  the  present  period,  it  has  been  settled  that  a  saUBwrl 
oondenination  in  a  court  of  Admiralty  is  coDcIusive.  Wba 
it  proceeds  on  the  grounds  of  enemy's  property,  itiiimd* 
«*e  duit  the  property  docs  belong  to  enemies^  not  laljb 
tb«  immediate  purpose  of  such  a  sentence,  but  it  u  bofi^ 
oil  all  courts  and  as  against  all  persons.  This  has  blKl 
clearly  understood,  that  it  was  not  even  controveitcdvA 
CMC  of  the  Dutchess  of  Kingston,  where  the  coaclium  A 
of  all  sorts  of  evidence  was  so  ably  discussed.  It  Kltli 
milted  that  the  sentence  of  a  court  of  Admiralty,  proisdii| 
IN  mn,  mtut  bind  all  parties  —  must  bind  all  the  *iA 
Now  takiiig  a  sentence  to  be  conclusive,  when  it  hat  diniiiB^ 
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pdaiate  grounds ;  and  therefore  they  are  in  general  con- 

mwe  proof,  with  respect  to  the  property;  negativing  the 

inranty  of  neutrality,  and  proving  the  propriety  of  the  con* 

■nnation*     Hence  it  follows,  that  it  does  not  lie  on  the 

iitj  producing  the  sentence,  to  shew  that  it  has  proceeded 

I  the  ground  of  enemy's  proper^ ;  but  it  is  incumbent  on 

e  other  party,  who  objects  to  the  sentence,  to  shew  that  it 

-oceeded  on  some  other  ground.     That  I  take  to  be  the 

Bwt  of  these  decisions ;  and  therefore  it  is  necessary  here  to 

I0W  some  distinct  and  collateral  ground,  on  which  the  sai- 

Doe  has  proceeded,  leaving  the  question  of  property  entirely 

ndetermined :  and  accordingly  in  every  one  of  the  cases,  in 

hich  the  effect  contended  for  by  the  underwriters  has  been 

Boied  to  a  sent^ice  of  condemnation,  the  court  of  common 

.w^lias  thought  itself  warranted  in  coming  to  this  conclusion, 

lat  the  sentence  itself  shews  that  th^  question  of  property 

as  not,  and  was  not  professed  to  be,  decided  by  the  Court 

r  Admiralty.    What  is  the  case  here  ?    Tlie  Court  expressly 

dls  OS,  what  the  questions  were  which  they  had  to  decide  — 

%ie  question  was,  *^  Whether  the  proceedings  were  r^;ular? 

The  other  question  was,  Whedier  by  the  papers  composing 

the  said  proceedings,  and  there  produobd  by  the  respec- 

tjire  parties,  and  also  from  the  objections  and  exceptions 

severally  taken,  and  by  the  terms  of  the  rqruladons  and 

ordinances,  made  on  the  subject  of  the  navigation  of  neutral 

vesids  in  time  of  war,  the  said  ship  and  cargo  must  be  coor 

ndered  as  enemjfs  property j  and  as  such  confiscated  to  the 

use  of  the  republic?  Or  whether^  on  the  contrary,  the  said 

ship  and  her  cargo  must  be  considered  as  Shoedish  property^ 

and  restored  to  the  defendants  /" 

<<  Whether  it  was  to  be  confiscated,  according  to  that  state- 
lent,  depended,  as  they  say,  on  the  question,  Whether  it  was 
te  prop^iy  of  enemies  or  of  neutrab?  If  it  was  property 
f  enemies,  then  it  was  to  be  confiscated,  but  if  the  property 
f  neutrals,  it  was  to  be  restored  to  the  defendants.  Then 
«e  find  them  determine,  that  it  is  to  be  confiscated  for  the 
enefit  of  the  republic  Now  we  must  strain  very  hard  to  make 
iem  contradict  themselves  in  pronouncing  the  sentence  of 
ondemnation,  if  we  say  that  they  did  not  mean  to  determine 
Dy  thing  with  respect  to  the  property,  when,  at  the  same 

moment. 
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mer  of  interpreting  and  administering  it  in  the  different 
atries  which  acknowledge  its  authority.  Whatever  may 
e  been  since  attempted,  it  was  not,  at  the  period  now 
(rred  to,  supposed  that  one  state  could  make  or  alter  the 
of  nations :  but  it  was  judged  convenient  to  declare  cer- 
1  principles  of  decision,  partly  for  the  purpose  of  giving  an 
form  rule  to  their  own  courts,  and  partly  for  the  purpose 
^>prizing  neutrals  what  that  rule  was.  And  it  was  truly 
erved  at  the  bar  in  the  course  of  the  argument,  that  it  has 
Q  matter  of  complaint  against  us,  (how  justly  is  another 
sideration,)  that  we  have  no  such  code,  by  which  neutrals 
f  learn  how  they  may  protect  themselves  against  capture 
[condemnation.  Now  this  court  in  this  case  seems  to  me 
lave  well  and  properly  understood  the  effect  of  their  own 
inances.  They  have  not  taken  them  as  positive  laics  binding 
neutralsj  but  they  refer  to  them  as  establishing  legitimate 
mmptions^from  ithich  they  are  warranted  to  draijo  the  con^ 
iott^  that  is  necessary  for  them  to  arrive  at^  before  they  are 
tied  to  pronounce  a  sentence  of  condemnation. 

^  Supposing  they  had  only  stated  the  facts,  as  they  are 
r  before  us,  are  they  to  be  considered  as  so  irrelevant,  that 
nut  of  common  law  would  say,  "  This  sentence  is  repug- 
snt  to  justice,  and  is  unwarranted  on  the  ground  on  which 
has  proceeded?"  [The  Master  of  the  Rolls  hereenume- 
)d  the  &cts  appearing  on  the  French  sentence,  supposing 
xk  to  have  occurred  in  a  British  court  of  Admiralty,  and 
i  proceeded.]  '^  Supposing  all  these  circumstances  to  be 
ugfat  before  a  court  of  Admiralty  in  this  country,  I  think 
'ould  be  questionable,  whether  they  would  have  permitted 
her  proof:  I  apprehend  the  property  would  hardly  have 
iped  condemnation  in  the  first  instance.  What  is  the  re- 
.  of  all  the  cases  that  have  been  determined  ?  From  them  vide  his 
Mr.  Justice  Le  Blanc  collects  this  principle,  namely,  that  a  ^olblS  "I 
^enee  of  a  court  of  Admiralty  is  conclusive  as  to  all  it  pro*  BeU. 
6f  to  decide*  Now  is  it  possible  to  say,  that  this  Court  did 
profess  to  decide,  whether  this  was  or  was  not  enemy^s 
perty  ?  It  was  the  only  question  they  did  profess  to  decide^ 
there  is  no  other  question  stated  by  them  upon  which 
ir  decision  could  proceed,  except  that  of.  Whether  t/ie  pro- 
\y  belonged  to  enemies  or  neutrals  ?     And  therefore  we  do 

not 


$5S  OF  NON-COMPLIANCE    [Chap.  XVUL 

not  only  not  oontradict  any  case^  that  has  been  dedded,  bjf 
affirming  the  judgment  of  the  Court  below ;  but  we  are  bound 
fo  to  do^  by  all  the  principles  of  these  cases :  and  we  ihould 
contradict  them  if  we  did  not  affirm  the  sentence  of  the  Cont 
of  Afo^os/' 

hard  QUhbemne.  -~  <<  I  only  wish  to  make  one  observitun 
on  the  case  of  PoUardv.  Bell.  It  seems  quite  otherwise  ai  to 
the  fiict  in  that  case,  from  this  which  has  been  so  aUy  rtstod 
here ;  and  I  entirely  concur  in  opinion,  as  it  has  been  mir 
delivered.  In  the  case  of  Pollard  v.  Bell^  the  French  comtM 
notprqfess  to  go  on  the  ground  of  enemies  property.  Heretkf 
do  profets  to  go  on  the  ground  rf  enermfs  property.  WhedMf 
they  ought  or  ought  not  to  have  come  to  this  conduiioD  ii 
another  question,  but  it  is  clear  that  in  Pollard  v.  BeU^  dist 
particular  court  did  not  do  so :  it  did  not  decide  on  the  gnffal 
of  enemy's  prc^rty  or  not ;  but  they  declare  merely,  that  tk 
ship  is  confiscated  because  she  had  a  belligerent  captain  orss> 
percargo  on  board.  Now  that  being  the  case,  and  the  m^ 
tence  not  having  so  professed  to  proceed,  the  very  first  id 
that  was  stated  in  that  case  was,  that  the  ship  «a»  iKstat 
property.  The  warranty  was  on  the  ship,  though  the  insmw 
was  on  the  goods  on  boavd ;  that  bdng  so^  it  appears  thst  dttt 
case  is  not  at  all  on  the  fiicts  of  it  resembling  this." 

Sir  mUiam  Scott.  —  <'  From  the  case  of  Pollard  v.BJ^'t 
appears  clearly,  that  the  French  court  of  Admiral^  hadboai 
guilty  of  great  inattention  in  their  own  edicts ;  but  by  this  i^ 
accuracy  they  brought  the  iacts  out  distinctly  to  the  view  oftf 
English  court  of  common  law,  and  thereby  enabled  dien  to 
give  the  decision  they  had  given.'*    Judgment  affirmed. 

ouy  ▼.Bo-  In  a  still  more  recent  case,  one  of  the  points  was,  as  to  tk 
%  San*s  conclusiveness  of  an  Admiralty  sentence.  Mr.  Justice  £0^ 
^«p-47J-  rence  and  Mr.  Justice  Le  Blanc  said,  diat,  after  theitji*^*" 
determinations  on  the  suligect,  they  could  not  allow  the  qui*' 
to  be  again  argued,  unless  the  matter  could  be  carried  faj^ 
peal  to  the  House  of  Lords,  wbidi,  in  the  present  CM ' 
could  not  be,  firom  theshape  in  whidh  Aat  cause  stood  befc* 
the  court. 


3E' 


it 


Chap.  XVIH.]  WITH  WARRANTIES.  553 

•  

But  the  point  was  at  that  very  time  depending  in  the  Houae  LotU«  & 
of  Lords,  up6n  an  appeal  from  Scotland^  and  upon  the  second  Hendmoii 
horing  of  which,  all  the  Judges  were  summoned.  I  was  one  *"<>  mother, 
of  the  counsel,  and,  by  the  express  order  of  Their  Lordships^  in  Pui.  49^ 
Older  to  set  this  point  at  rest  for  ever,  we  were  desired  to  argue 
wt  the  bar  the  question  of  the  admissibility  in  evidence  of  a  sen-> 
tmoe  of  a  foreign  Court  of  Admiralty,  in  an  action  upon  a 
policy  of  insurance,  in  order  to  falsify  a  warranty  of  neutrality. 
.And  after  mature  deliberation,  although  there  was  some  difTer- 
of  opinion  about  some  special  circumstances,  all  the  Judges 
unanimous  in  declaring,  that  afler  the  continued  practice 
wliich  had  taken  place  from  the  earliest  period,  in  which,  in 
BCCioiis  on  policies  of  insurance,  questions  had  arisen  on  war- 
to  admit  such  sentences  as  evidence,  not  only  as  con- 
in  renif  but  also  as  conclusive  of  the  several  matters 
tliey  purpose  to  decide  directly,  it  was  too  late  to  examine  the 
of  admitting  them  to  the  extent,  to  which  they  had 
,  supposing  that  practice  might  have  at  first  ap- 
to  have  been  doubtful,  upon  the  argument,  that,  on 
fiia  authority  of  those  decisions,  men  had  acted  for  a  long  se- 
tai  of  years,  and  entered  into  contracts  of  assurance  in  this 
MMntry,  with  a  perfect  knowledge  of  such  decisions,  and  in 
gcpectation  of  the  questions  arising  out  of  such  contracts,  to 
yhjgli  such  decisions  are  applicable,  being  ruled  by  them. 
hJoA  as  to  the  supposed  uncertainty  that  had  prevailed  in  our 
OofOttB  upon  the  construction  of  foreign  sentences,  Lord 
iMuuiiky9  Chief  Justice  of  the  Court  of  Common  Pleas,  said 
lie  doctrine  laid  down  in  Kindersley  v.  Chase  (supra)  appeared 
Dolum  best  calculated  to  do  away  that  uncertainty. 

Jjord  EUenbaroughy  Chief  Justice  of  the  King^s  Bench,  who 
necessarily  absent  at  Guildhall  when  the  House  of  Lords 
the  cause  of  Lothian  v.  Hendeison,  but  whose  concur- 
in  the  judgment  then  pronounced  was  declared  by  Lord 
(Lord  Chancellor),  had  soon  afler  an  opportunity  of 
inff  from  the  Bench  of  his  own  Court  what  he  conceived 

Bolton  V 

the  effect  of  that  deciision.     In  delivering  the  judgment  Gladstone 
Court  in  Bolton  v.  Gladstoncj  His  Lordship  said,  <^  Since  5  £*st.  ^ss• 
judgment  of  the  House  of  Lords  in  Lothian  v.  Hender^ 
jrofi,  it  may  now  be  assumed  as  the  settled  doctrine  of  a 
C>ourt  of  English  law,  that  all  sentences  of  foreign  Courts  , 
^OL.  II.  00.  «  of 
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nrery  thing  as  good  priie  against  all  mankind.  When  they 
btpeak  out,  I  will  give  them  the  lame  efifact  here  which  they 
Meive  in  other  places.  But  there  is  no  proof  in  the  present 
•se  that  the  proper^  was  not  Jburicanj  although  such  an  in- 
orence  might  be  drawn  firom  certain  indirect  statements  in  thc^ 
entenoe  now  presented  to  ns."    Verdict  for  the  plaintiff. 

In  the  ensuinc:  term  a  motion  was  made  for  a  new  trial :  and  Mich.T. 
t  was  contended  by  the  counsel  for  the  defendant,  that  it  neces-  ^  '  ^* 
arilj  resulted  from  the  terms  of  the  sentence  of  the  French  Ad- 
uralty  Court,  that  the  ship«7ifM  and  her  cargo  were  not  Ame^ 
iuoif  althoogh  this  was  not  positively  averred  in  any  part  of 
t ;  and  that,  according  to  the  principle  of  former  decisions, 
lie  sentence  of  a  foreign  Courtof  competent  jurisdiction  must 
le  taken  as  condnsive  evidence  of  the  facts  upon  which  it  evl- 
ieatly  proceeds. 

Lord  BUefAarough.  ^  I  must  look  at  the  adjudicative  part 
if  the  sentence ;  and  there  I  find  nothing  distinctly  stated  as 
19  die  ship  or  her  cargo  not  being  Americeau  Is  there  any  case 
B  which  it  has  been  held  that  Judges  must  fish  for  a  meaning, 
flien  a  sastence  of  this  kind  is  produced  to  them.  Here  the 
bragn  Court  seems  not  to  have  any  settled  opinion  upon  the 
ibbyect,  and  not  to  have  known  or  cared  on  what  grounds  it 
iTOoeeded  to  a  condemnation.  It  is  by  an  overstrained  co- 
ni^  that  these  sentences  are  received  as  conclusive  evidence  of  ^ 
lie  fiicts  which  they  positively  aver,  and  upon  which  they  spe- 
^AuUy  prof iess  to  be  founded. 

The  odiei  Judges  were  of  the  same  opinion^  acd  the  rule  was 
■efiised. 

The  general  result  of  all  these  cases  seems  to  be  this,  that 
where  a  man  has  warranted,  by  his  contract  of  insurance^  that 
lis  property  is  neutral,  and  the  bdligerent  country  condemns 
iiat  very  property  as  belonging  to  an  enemy,  however  absurd 
ihat  decision  may  be,  this  is  condusive  evidence  that  the  war* 
vaty  contained  in  the  contract  is  £edse :  but  if  the  belligerent 
MWDtry  condemn  as  prize,  not  adverting  to  the  question  of  neu* 
anality  at  all,  but  stating  the  ground  to  be  a  violation  of  some 
ni]e»  which  they  have  adoptdd  for  theyr  own.  government  in  die 

oo  2  decbion 
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"Term  **"*  private  aavcnture,  ivarrantcd 
Rep.  J13.  the  ihip  Friends,  at  and  from  Li 
of  ft  J^wic*  Court  of  Acimiraity  w 
the  following  effect:  "  Farasnii 
**  the  ship  was  for  ilie  j?:;}ilish  is 
"  loaded  at  Loneion,  and  that  th 
"  hw  80  barrels  of  gunpoivder ; 
"  t»ig  Friends,  together  with  hei 

The  Court  of  King's  Bench  h- 
condtuive  against  the  warranty  < 
case  and  the  rcasou^i  exprc.vsly  g 
conclusion.  If  tile  :i('!iti-nce,  i 
goodi,  because  they  were  the  pro] 
ment  would  have  been  conchiyvi 
IS  £)r  their  sentence. 


The  fbilowing  case  upon  liic  fo 
a«to  one  of  the  main  points  »f  it, 
•twar,  to  seoj-ch  netitrat  ships,  ov 
Hig^  Court  of  Admiralty,  and  : 
meg's  Bench. 

SiiioBcri  ».         £t  iras  an  action  brought  upon 

B.  R.  HiL     fhip  TArfij,  a  Tuscan  ship,  ■a.-aira 

ajCeik],    Tordict  was  found  fctr  the  ptaintif 

the  Court,  upon  a  case  stating,  'f 

eon  nil^ects  resident  at  Leghorn, 
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as  prise;  which  wntence.  upon  appeal  to  a  fu« 
srior  Court,  was  reversed :  but  upon  further  appeal,  the  last 
irtenoe  was  reversed,  and  the  first  confirmed.  Tliat  the~ 
tKinds  of  condemnation  were  two;  ist.  That  the  ship  Tketis 
hoed  to  be  searched,  and  rensted  with  forces  having  fired  at 
e  ship  of  the  Spaniard^  and  continued  firings  after  the  Spanish 
lours  were  hoisted:  2d,  That  the  Thetis  had  no  charter- 
iitjr  on  boardw  The  captain  answers  these  two  grounds  thus : 
It,  That  he  resisted  and  fired,  the  Spaniard  having  hailed  him- 
ider  false  colours :  2d,  That  he  had  taken  the  goods  on 
Murd  by  the  piece,  and  that  she  was  a  general  ship ;  in  which 
m  a  manifesto  was  sufficient,  without  a  cbarter-party.  The 
Dtence  of  the  last  CkHirt  admits  the-  ship  to  be  neutral ;  for  it 
ites  it  to  be  ^^  the  ship  Thetis^  a  Tuscan  slnp^  SfoJ*  but  con* 
amis  her  as  good  and  lawfid  prize. 

Lord  Jllanj^SpU  was  absent  at  the  argument  of  this  casew 

Mr.  Justice  WiUes*  —  **  This  is  dearly  a  neutral  ship.  Some- 
ing  was  said  in  argumentabout  barratry ;  but  I  do  not  think 
e  act  of  the  captain  in  this  case  amounts  to  that  ofience. 
he  second  ground  of  condemnation  is^given  up  by  the  coun- 
1;  atnd  the  remaining  question  is,  whether-  the  captain  has 
en  guilty  of  such  a  breach  of  neutraU^,  as  should  affect  tlie 
mers.  If  a  ship  be  neutral,  and  she  be  stopped,  those  who 
yp  her  must  pay  for  the  detention.  But  it  is  said  she  must 
ip  to.be  searched.  I  find  no  authority  for  such  a  position, 
ssides,  the  circumstances  are  very  suspicious.  The  captain 
sms  to  have  acted  properly.    Stoppage  is  always  at  the  peril 

'  the  captors.'' 

Mr.  Justice  Ashkurst. — ^  I  take  the  principle  laid  down  at 
e  bar  to  be  true^  that  a  ship  warranted  neutral  must  conduct 
nrself  so  as  not  to  forfeit  her  neutrality.  But  the  facts  of  this' 
ae  do  not  admit  of  the  application.  I  do  not  find  that  a 
utral  ship*  must  submit  to  be  searched.  It  is  rather  an  act 
superior  force,  always  resisted  when  the  party  is  able ;  and 
e  right  falls  within  this  position,  that  the  searciier  does  it  at 
s  periL  If  he  find  any  thing  contraband,  or  the  propeity  of 
enemy,  he  is  justified ;  if  not,  he  pays  costs.  Is  there  any 
ingto justify  diesearchin  thiscase?    Certainly  not,  for  the 

o  o  3  cargo. 
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cargo  wai  neutral.  As  to  the  next  questimt  her  not  haviiig  a 
charters-party,  this  clearly  is  not  required  by  the  law  of  nations ; 
and  it  appears  from  the  case  that  she  was  a  g^ieral  abipt  and 
although  it  may  be  contrary  to  a  particular  ordinance  of  Spm 
to  sail  without  a  charter-party,  other  naticms  are  not  bound  to 
lake  notice  of  such  ordinance,  unless  in  virtue  of  some  treaty 
subsisting  between  two  states,  by  which  they  submit  to  be 
bound  by  such  ordinance.  That  is  not  the  caae  here^  and 
tlierefore  it  falls  within  one  of  the  perils  insured  against." 

Mr.  Justice  BuUen — *^  It  is  not  necessary  to  give  an  ep* 
nion  as  to  barratry;  but  I  take  it  to  mean  a  wilful  act  of  die 
captain  to  the  injury  of  the  owners.  This  would  have  hem 
barratry,  if  it  had  been  an  act,  which  forfeits  the  neutnlitj. 
ViJe  suprj.  I  do  not  agree  that  the  property  must  continue  neutral  dnriog 
the  whole  voyage.  If  it  be  neutral  at  the  time  of  sailing,  itis 
sufficient;  and  if  a  war  break  out  next  day,  the  imderwriterii 
liable.  The  answer  given  to  the  claim  of  search  is  candauve^ 
that  the  party  does  it  at  his  peril;  just  like  the  case  of  Custom* 
house  officers*  The  practice  of  the  Admiralty  confirms  it; 
for  they  give  costs  in  cases  of  improper  detention :  which  thgr 
would  not  do,  if  neutral  ships  were,  at  all  events,  liable  to  be 
stopped.  Detention  by  particular  ordinances,  which  do  notfonn 
a  part  of  the  law  of  nations,  is  a  risk  within  the  poh'cy.  At 
iirst  I  compared  this  case  in  my  own  mind  to  that  of  an  ilkgsl 
voyage;  but  they  are  no  way  similar ;  for  a  ship  is  only  boand 
to  take  notice  of  the  laws  of  the  country  she  sails  from,  and  of 
that  to  which  she  soils ;  but  not  the  particular  ordinances  of 
other  powers."  Judgment  was  accordingly  given  for  the 
plaintiff. 

■ 

Garrels  v.  This  casc,  thus  decided,  came  under  the  consideration  of 
8  Term  *  the  Court  of  King's  Bench  in  the  year  1 799,  It  was  an  sctioD 
Rep.  »3a  ^n  a  policy  on  goods  in  the  ship  Dispaici^  warranted  Damtk 
ship  and. property.  The  loss  was  alleged  to  be  by  capturCi  A 
sentence  of  a  British  Court  of  Admiralty  was  produced) 
stating,  that  the  said  neutral  ship  Dispatch^  with  the  carg(H 
being  Danish  property,  had  been  under  the  authority  of  the 
law  of  nations  and  of  war,  and  agreeably  to  existing  trestic^ 
flopped  and  detained  by  the  commander  of  one  of  HisMajest/i 
ships,  and  by  him  sent  towards  the  port  of  Mok  &  Nkifil^ 
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fir  ike  purpose  of  being  legally  examinedj  under  the  command 
9f  Barrett^  a  midshipman,  and  two  aeamen ;  and  that  on  the 
near  approach  to  the  port,  the  master,  supercargo,  and  crew 
sf  the  said  ship,  had,  in  direct  vidaticn  and  breach  of  their 
nmUraUty  as  Danish  subjects,  and  contrary  to  the  law  of  nations 
msd  the  faith  of  treaties^  forcibly  rescued  and  taken  and  kept 
possession  thereof  till  again  captured  by  a  French  privateer, 
•od  she  was  again  captured  by  on^of  His^  Majesty's  ships ;  and 
\he  said  neutral  ship  and  cargo  were  therefore. adjudged  good 
prise. 

The  Court  was  of  opinion,  that  the  sentence  of  the  Court 
of  Admiralty  was  conclusive  that  this  vessel  had  so  conducted 
haraelf  as  to  forfeit  her  neutrality;  by  acting  in  violation  of 
that  neutrality,  and  contrary  to  the  law  of  nations  and  faith  of 
treaties.  That  as  to  the  question  concerning  the  right  of 
Marching  neutrals,  it  was  said  by  the  Court,  that  before  the 
late  armed  neutrality  it  was  considered  in  this  country,  and  so 
decided  in  many  eases,  that  the  right  of  searching  neutrals  was 
part  of  the  hiw  of  nations :  and  that  such  right  was  supposed 
(o  be  founded  on  reason.  Judgment  was  given  for  the  de- 
Geadant. 

The  Court,  however,  in  the  above  case^  said,  they  did  not 
naean  to  overturn  the  case  oiSaUmcci  v.  Johnson^  for  in  that  case 
the  Court  of  Admiralty  had  not  adjudged,  ^in  thepresent  case, 
that  the  ship  had  forfeited  her  neutrality.  But  the  general 
point  there  mentioned  that  a  neutral  ship  need  not  submit  to 
be  searched,  cannot  be  supported;  for  it  is  laid  down  in  Vattel,  VatteU 
that  this  right  clearly  exists,  without  which  the  commerce  of  J^',^'jf  *  ^* 
contraband  goods  could  not  be  prevented. 

Besides  which,  in  a  late  case  in  the  Court  of  Admiralty,  The  Muh, 
Sir  WilUam  Scott  thus  states  the  law:  «  That  the  ri^t  of  m^,^"'^^ 
Tkidng  and  searchmg  merchant  ships  upon  the  high  seas,  adj^£ 
whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be  1799, 1|^ 
the  destinations,  is  an  incontestible  right  of  the  lawfully  com-  ^^T^,^. 
misnoned  cruisers  of  a  belligerent  nation ;  because  tUl  they  br.  Robin- 
are  visited  and  searched,  it  does  not  appear  what  the  ships,  cmt 
the  cargoes,  or  the  destinations  are;  and  it  is  for  the  (Nirpoae 
of  ascertaining  those  points,  that  the  necessity  of  iMs  right  «yf 

o  o  4  visitation 
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tomxakt  having  competent  jarisdicdon  of  the  snlject-matter. 
Bat  if  the  sentence  be  so  ambiguous  and  doubtful,  that  it  is 
di£Bcult  to  say  on  what  ground  the  decision  turned;  there  evi- 
dence will  be  allowed  in  order  to  explain.  And  if  the  sentence 
upon  the  face  of  it  be  founded  upon  partial  ordinances  alone, 
the  insured  shall  not  be  deprived  of  his  indemnity ;  because, 
to  use  the  words  of  Mr.  Justice  Btdierj  any  detention,  by  par- 
ticular ordinances  or  decrees,  which  contravene,  or  do  not 
Ibnn  a  part  of  the  law  of  nations^  is  a  risk  within  a  policy  of 
imnrance* 

If  an  insured  declare  upon  a  total  loss  by  capture,  and  after  ThtUussoa 
proving  a  capture  shew  that  a  re-capture  took  place,  upon  which  ^*^r^^"' 

were  had  in  the  Admiralty,  the  Court  of  Common  asS.and 


•eeStit. 


Pleas  held  he  cannot  recover  even  the  amount  of  the  salvage^  43  q^' 
proceedings,  and  sale  from  the  insurers,  without  proving  die  ^  <^ 
proceedings  in  the  Admiralty  under  the  sealof  that  Court,  if  *'^' 
die  insurer  chuses  to  insift  upon  it. 


3* 
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CHAPTER  XIX. 

Of  Return  of  Premium. 

HAVING  in  several  ch^ters  spoken  fuUy  of  the  varioet 
cases,  in  which  policies  of  insurance  are  either  abscdirtdf 
void)  or  are  rendered  of  no  effect  by  the  failure  of  the  insured 
in  the  performance  of  some  of  those  conditions,  which  he  hsd 
taken  upon  himself:  the  next  object  of  our  inquiry  will  be^  in 
what  cases,  and  under  what  circumstances,  there  shall  be  a  n- 
tum  of  premium. 


I«occeniui 


de  jure^  In  all  couutrics,  in  which  insurances  have  been  known,  it  Im 

marit.  1.  a.  been  a  custom,  coeval  with  the  contract  itself  that  where  pio- 
perty  has  been  insured  to  a  larger  amount  than  the  real  vafai^ 
the  insurer  shall  return  the  overplus  premium ;  or  if  it  happen 
that  goods  are  insured  to  come  in  certain  ships  from  abraid^ 

I  Mag.  00.  ^^^  ^^^  ^^^^  ^'^  ^^^^  shipped,  the  premium  shaU  be  returned.  If 
the  ship  be  arrived  before  the  policy  is  made,  and  the  uodb- 
writer  is  acquainted  with  the  arrival,  but  the  insured  is  no^  it 
should  seem  the  latter  will  be  entitled  to  have  his  premium  I^ 
stored,  on  the  ground  of  fraud.  But  if  both  parties  be  ignonot 
of  the  arrival,  and  the  policy  be  (as  it  usually  is)  lost  crnotlod,\ 
think  in  that  case  the  underwriter  should  retain ;  because  under 
such  a  policy,  if  the  ship  had  been  lost,  at  the  time  of  sobscrib- 
ing,  he  would  have  been  liable  to  pay  the  amount  of  his  sub* 
scription.  The  parties  themselves  frequently  insert  clauses  in 
the  policy,  stating,  that  upon  the  happening  of  a  certain  ereot, 

Dougi.  a68.  there  shall  be  a  return  of  premium,  (a)  These  clauses  have  a 
binding  operation  upon  the  parties;  and  the  construction  d 
them  is  a  matter  for  the  Court,  and  not  for  the  Jury,  to  deter- 

I  Ves.3i9-  mine.  —  In  short,  if  the  ship,  or  property  insured,  was  never 
brought  within  the  terms  of  the  written  contract,  so  that  the 
insurer  never  has  run  any  risk,  the  premium  must  be  retnmed* 

May  ▼.  (a)  And  where  the  assured  daims  and  receives  the  retnm  praniiui  ^ 

^^^]^*^^  upon  the  arriual  of  the  vessel,  and  the  policy  is  adjusted  upon  thai  Maa^ 

ftt  tmc,  be  cannot,  without  express  previous  notice  and  8tipalatioo>  resort  afsin  t0 

»  197*  the  underwriter  in  any  contingency  of  the  adrentuze. 
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The  principle  upon  which  the  whole  of  thisdoctrine  depends, 
k  simple  and  plain,  admitting  of  no  doubt  or  ambiguity.     Hie 
risk  or  peril  is  the  consideration  for  which  the  premium  is  to 
be  paid :  if  the  risk  be  not  run,  the  consideration  for  the  pre- 
mium fails ;  and  equity  implies  a  condition,  that  the  insurer  Pothier, 
ihall  not  receive  the  price  of  running  a  risk,  if,  in  fact,  he  runs  "'Q^rri 
none.     It  is  just  like  the  contract  of  bargain  and  sale;  for  if  1240. 
the  thing  sold  be  not  deliTered,  the  party  who  agreed  to  buy,  is  ^^"3^. 
not  liable  to  pay.  ( a)     Thus  to  whatever  cause  it  be  owing,  that  Cowp.  668. 
the  risk  is  not  run,  as  the  money  was  put  into  the  hands  of  the 
insorer,  merely  for  the  risk  of  indemnifying  the  insured,  the 
purpose  having  failed,  he  cannot  have  a  right  to  retain  the  sum 
so  deposited  for  a  special  cause. 

Accordingly  in  an  action  of  indebitatus  assumpsit  brought  by  Martin  r. 
the  plaintiff  for  5/.  received  by  the  defendant  to  the  plaintiff's  xshovv.156. 
use^  where  the  general  issue  was  pleaded ;  it  appeared  in  evi- 
dence^ that  one  Barkiale  had  made  a  policy  of  insurance  upon 
account  for  5/.  premium  in  the  plaintiff's  name,  and  that  he 
had  paid  the  said  premium  to  the  defendant,  and  that  Bark-- 
4ri€  had  no  goods  then  on  board,  and  so  the  policy  was  void. 
Xo  this  action  two  objections  were  taken :  ist.  That  it  should 
liave  been  brought  in  BarkdaW^  namc^  which  was  over^ruled. 
adiy.  That  this  ought  to  have  been  a  special  action  on  the  cus- 
tpm  of  merchants;     Lord  Chief  Justice  HoU  cited  a  case  of 
money  deposited  upon  a  wager  concerning  a  race,  that  the 
party  winning  might  bring  an  action  of  indebitatus  assumpsit, 
fi>r  money  received  to  his  use  ;  for  now  by  the  subsequent  mat- 
ter it  is  become  as  such.     And  as  to  the  case  in  question,  the 
money  is  not  only  to  be  returned  by  the  custom,  but  the  po- 
licy is  made  originally  void,  the  party,  for  whose  use  it  w«8 
mtde^  having  no  goods  on  board;   so  that  by  this  discovery 

(«}.  Thus  if  the  assured  has  become  an  aUen  enemy  before  the  policy  was  Oom  v. 
subscribed,  but  the  agent  here  not  knowing  it»  the  policy  is  void ;  but  the  ^'^^^* 
agenty  in  whom  there  was  no  fraud  nor  illegality,  shaJl  recover  the  premium,  purtado  v. 
OtlMTwise  if  the  policy  had  been  made  before  hostilities,  and  consequently  Rogers, 
Slie  risk  had  attached.  So  if  a  licence  has  been  obtained  with  intent  to  lega>-  jBos-^^"^* 
iise  a  voyage  commenced,  but  failed  in  that,  being  only  a  profpecttre  licence ;  ^^'- 
though  a  loss  cannot  be  recovered  under  these  drciimslaaces,  atiU^as  the 
parties  made  the  insurance,  bondjkle,  contemplating  a  licence,  the  pcemiuai 
^'^y  be  recovered.^uled  by  Lord  EUenborwgk  at  Nisi  Prius,  confinned  by 
Cowt,   ITtfjiry  v.  Stamfirth^  4  Campb,  a;©. 

the 
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the  money  was  received  without  any  reaiODy  occasion,  or  coor 
sideration,  and  consequently  it  was  received  originally  to  the 
plaintiff's  use.     And  so  judgment  was  given  for  the  plaintiE 

I  cite  this  case  for  two  purposes ;  because  it  serves  to  diar 
in  what  form  of  action  the  plaintiff  ought  to  demand  a  retard 
of  premium :  and  it  also  points  out,  that  as  early  as  the  be- 
ginning of  the  reign  of  WtlUam  Sp  Mary^  the  trueprin^ik^ai 
which  the  premium  ought  to  be  returned,  was  fully  ^rtaVBAnl, 
It  was  said  in  the  introduction  to  this  chapter,  that  clauses  ut 
irequendy  inserted  in  policies  of  insurance,  containing  oonfr 
tions,  on  the  performance  or  non-performance  of  which,  the 
premium  is  returnable ;  and  that  to  decide  upon  the  oomtme' 
tion  of  such  conditions  is  the  province  of  the  Court,  and  notof 
the  jury.  Such  a  case  occurs,  which  may  properly  be  noh 
tioned  here. 

.  simond  and      This  actiou  was  brought  against  an  underwriter,  for  a  re- 

^^ddi/*     ^U"^  of  premium.    The  material  part  of  the  policy  was  m 

l>ougl  ^sS"  these  words:  <^  At  and  from  ^my  port  or  porta  in  Grenada  Is 

<<  LcmdoHj  on  any  ship  or  ships  that  shall  sail  on  or  betwea 

<<  the  first  of  A£zy  and  the  first  of  >lugici^  1778,  at  18  goinai 

<<  per  cent,  to  return  8^  per  cent,  if  she  saib  Jrom  ofgr  efA 

<<  fVest'India  Islands^  with  convoy  for  the  voyage^  and  amoeC 

At  the  bottom  there  was  a  written  declaration  that  the  ign&j 

was  on  sugars  (the  muscovado  valued  at  26L  per  hogshead)  far 

account  of  L.  Q,.  being  on  the  first  sugars  which  shall  be 

shipped  for  that  account.     The  ship  the  Hankey  sailed  widi 

convoy,  within  the  time  limited,  having  on  board  51  hogshesdi 

of  muscovado  sugar,  belonging  to  Zf  ^    She  arrived  sde  is 

the  Downsj  where  the  convoy  left  her;   convoy  never  comii| 

fiirther,  and  indeed  seldom  beyond  Portsmouth.      AAer  Ae 

had  parted  with  the  convoy,  she  struck  on  a  bank  called  the 

Pan  Sandj  at  Margate^  and  1 1  of  the  5 1  casks  of  sugar  weft 

washed  overboard,   and  the  rest  damaged.      The  diip  wis 

afterwards  got  off  the  bank,  and  proceeded  up  the  river,  a^ 

rived  safe  in  the  port  of  London^  and  was  reported  at  die 

custom-house.     The  sugars  saved  were  taken  out  at  Msorff^ 

and,  after  undergoing  a  sort  of  cure^  by  a  person  sent  finoo 

town  for  that  purpose,  they  were  carried  to  London  in  other 

vessds ;  and  Uie  40  hogsheads  being  sold»  produced  340L  in^ 

14  stesd 
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stead  cff  8oo{.  which  was  their  valuation  in  the  poUcy.  The 
defendant  had  paid  into  Court  the  value  of  the  sugars  lost,  and 
a  return  of  8  percent,  on  340/.  The  plaintiffi  insisted,  that 
they  were  entitled  to  have  8/.  per  cent,  also  returned  on  the 
vabied  price  of  the  eleven  hogsheads  of  sugar  which  were  lost, 
and  on  the  difference  between  what  the  remaining  forty 
hogsheads  produced,  and  their  valued  price.  At  the  trial, 
before  Lord  Mansfield^  the  plaintiffii  had  a  verdict  to  the  full 
amount  of  their  demand.  The  chief  question,  upon  the  motion 
fior  a  new  trial,  was,  To  what  the  word  ^*<trrive$'*  was  intended 
to  apply? 

Lord  ManffieUL  —  ^*  The  ancient  form  of  a  policy  of  in* 

aurance,  which  is  still  retained,  is,  in  itseli^  very  inaccurate ; 

Imt  length  of  time^  and  a  variety  of  discussions  and  decisions, 

have  r^uoed  it  to  certainty.     It  is  amazing,  when  additional 

clauses  are  introduced,  that  the  merchants  do  not  take  some 

advice  in  framing  them,  or  bestow  more  consideration  upon 

them  themselves.     I  do  not  recollect  an  addition  madc^  which 

has  not  created  doubts  on  the  construction  of  it.     Here  a  word 

or  two  more  would  have  rendered  the  whole  perfectly  dear. 

However,  I  have  no  doubt  how  we  must  construe  this  policy. 

Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of  war ; 

hot  war  introduces  hazards  of  another  sort,  depending  on  a 

wmnetj  of  circumstances,  some  known,  others  not,  for  which  an 

additional  premium  must  be  paid.      Those  hazards  are  di- 

■dnished  by  the  protection  of  convoy,  and  if  the  insured  will 

warrant  a  departure  with  convoy,  there  is  a  diminution  of  the 

additional  premium.     If  tile  insured  will  not  warrant  a  de- 

paitnre  with  convoy,  he  pays  the  full  premium,  and  in  that 

caae  the  underwriter  says,  <*  If  it  turn  out  that  the  ship  departs 

^  with  convoy,  I  will  return  part  of  the  premium.*'     But  a 

abip  may  sail  with  convoy,  and  be  separated  from  it  by  a 

atorm,  or  other  accident,  in  a  day  or  two,  and  lose  its  protection,  vid^  ante, 

On  a  warranty  to  sail  with  convoy,  that  would  not  be  a  breach  ^*  ^^' 

w£  the  condition ;  but  to  guard  against  that  risk,  the  insured 

iMldfj  in  policies  of  the  present  sort,  **  the  ship  must  not  only 

*<  sail  with  convoy,  but  she  must  arrive  to  entitle  me  to  the 

*<  return."     The  words,   and  arrives^  do  not  mean  that  the 

^hip  shall  arrive  in  the  company  of  the  convoy,  but  only  that 

herself  shaU  arrive.    Ifshedoes^  that  shews,  either  that 
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she  bad  convoy  the  whole  way^  or  did  not  want  it.  But,  in 
the  stipulation  for  the  return  of  premium,  no  regard  is  hadfajr 
the  parties  to  the  omdition  of  the  goods  on  the  arrival  of  the 
ship.  The  construction,  contended  for  by  the  defendant^  is 
adding  a  comment  longer  than  the  text.  If  it  had  been  mtant 
that  Bo  return  should  be  made,  unless  ail  the  goods  arrived 
sqfcf  they  would  have  said,  <<  if  the  ship  arrive  mth  all  Ae 
goodst*  or  ^  safefy  with  all  the  goods.**  The  total  or  paitisi 
loss  of  the  goods  was  the  subject  of  the  indemnity,  and  aunt 
be  paid  for  by  the  underwriter.  But,  as  to  the  retam  of  the 
additional  premium,  whether  the  goods  arrive  safe  or  not; 
makes  no  part  of  the  question.  The  single  principle  whidi 
must  govern  is,  that  in  the  events  which  have  hiqppened,  tk 
war  risk  has  been  rated  too  high." 

Mr.  Justice  WiUes^  and  Mr.  Justice  Ashhmrsfj  y^ete  (£  tbe 
same  opinion.    * 

Mr.  Justice  BuUer.^^^^  I  am  of  the  same  opinion.  Tk 
question  is  for  the  decision  of  the  Courts  not  qf  a  jury^  anceit 
arises  on  the  construction  of  a  written  instrument.  Whit 
gives  rise  to  an  increase  of  the  premium?  The  dangerof 
capture.  When  that  danger  is  diminished^  tbe  oonstmctiQB 
must  be,  that  there  shall  be  a  prqx)rti<»al  return  i£  pn* 
miuro.''    The  rule  for  a  new  trial  was  accordingly  discharged. 

Aguilar  aod  So  also  in  a  later  case^  where,  in  a  policy  on  freight,  this 
Rod^rsi  clause  was  found,  "to  return  loL  per  cent,  if  the  ship  sailed 
7  TermRep.  «  ^//A  amvoj/  and  arrived  i**  it  was  contended  at  the  bar,  thit 
although  the  ship  sailed  with  convoy,  and  although  she  aniTed 
at  her  port  of  destination ;  yet  as  she  had  been  captured  sod 
recaptured  during  the  voyage,  and  had  paid  salvage  to  the  re- 
captors,  the  plaintiffi  (the  assured)  were  not  entitled  to  a  rctom 
of  premium  within  the  true  construction  of  the  above  dasi^ 

Lord  Kenyon  delivered  the  unanimous  qsinion  of  the  Cooit: 
I  agree  with  the  counsd  for  the  defisndant,  that  every  amfsl 
of  the  ship  at  her  port  of  destination  would  ndt  be  an  arrivsl 
within  the  fair  construction  of  this  memorandum ;  sneh,  ftr 
instancy  as  an  arrival  inthepossessionof  anenemy  atanestni 
port ;  or  an  arrival  at  her  port  in  Bt^kcnd  as  the  property^ 

i6  other 
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other  persons  after  a  capture.  But  in  order  to  satisfy  the 
meaning  of  the  memorandum,  it  should  be  an  arrival  at  her 
destined  port  in  the  course  of  her  "ooyage.  It  is  now  too  late 
to  controvert  the  authority  of  Hamilton  v.  Mendesy  even  if  we 
were  di^osed  to  do  so,  which  I  am  not,  where  it  was  holden 
that  though  the  assured  may  abandon,  on  hearing  of  a  cap- 
tore^  yet  if  they  do  not  abandon,  and  the  ship  be  afterwards 
recaptured,  it  must  be  considered  as  if  she  had  never  been 
oat  of  the  possession  of  the  owners.  It  is  1 8  years  since  the 
case  of  Simond  v.  Bqydell  was  decided ;  that  case  must  be  well 
known  in  the  commercial  world;  and  if  the  parties  in  this 
case  had  intended  to  make  an  agreement  different  fi'om  that 
which  the  words  used  in  this  memorandum  import,  they  would 
have  added  afl;er  arrived^  <<  safely  from  the  enemy,"  or  some 
words  to  thajt  effect.  But  the  words  here  used  are  not  equivo- 
cal ;  and  we  ought  not  to  depart  from  them :  it  would  be 
attended  with  great  mischief  and  inconvenience,  if  in  constru- 
ing contracts  of  this  kind  we  were  not  to  decide  according  to 
the  words  used,  by  the  contracting  parties.  Suppose  this 
question  had  arisen  on  a  contract  under  seal,  and  an  action 
of  covenant  had  been  brought,  assigning  as  a  breach  the 
non-arrival  of  the  ship  at  the  port  of  London^  the  answer  that 
in  fact  the  ship  did  arrive  there  in  the  course  of  her  voyage 
would  have  been  decisive.  And  if  so»  this  memorandum  must 
receive  the  same  construction  in  this  action.  On  the  gram- 
matical construction  of  the  words,  which  is  the  safest  rule  to 
go  by,  I  am  of  opinion  that  the  verdict  obtained  by  the 
plaintiff  ought  not  to  be  set  aside,  {a)  ^ 

(«)  In  a  case  in  the  Common  Picas,  there  was  the  following  clauie 

for  a  return  of  premium  in  a  policy  **  at  and  from  Oporto  to  Lynn^  with  li-  Audley  v. 

berty  to  touch  at  any  ports  on  the  coast  of  Portugal  to  join  convoy,  particu-  Duff,  a  Bos. 
lariy  at  Litbon,  to  rettim  6/.  per  cent,  if  the  smt  with  convoi/froni  the  coast  of  ^  P"^- '  "• 

Portugal  and  arrived    The  ship  sailed /rom  Oporto  under  the  protection  of  vkfords^were* 

a  sloop  and  cutter  appointed  to  protect  the  trade  of  that  place  to  Litbon,  Jf  she  depart 
firmn  whence  it  ¥^as  to  s|ail  under  a  larger  convoy  to  England,    In  the  way  A^"  ^ortn- 

to  LUbon^  the  fleet  was  dispersed,  and  this  ship  ran  for  England  and  arrived,  ^f^  ^^^  "'" 

It  was  contended  that  this  ship  had  not  sailed /rom  the  coast  of  Portugal  ra^d  v.  HoU 

with  convoy.    But  the  Court  held,  that  having  sailed  from  Oporto,  with  a  lingworth, 

convoy  duly  appointed,  and  with  a  bond  fide  intention  to  proceed  to  Eng'  p^*^ 

Imutf  diough  by  desire  of  the  Admiral,  Litbon  was  to  be  taken  in  the  way,  j^"  ^^'^  j^^,^ 
the  condition,  on  which  the  return  of  premium  wa&  to  be  made,  had  been 
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Cowp.  668.  By  the  law  of  England^  it  hat  been  clearly  settled^  that 
whether  the  cause  of  the  riik  not  being  run»  is  attributaUe  to 
the  faulty  Willi  or  pleasure  of  the  inaured,  still  the  premhim  is 
to  be  returned.  Foreign  writers  have  in  some  meaaure  dit 
fered  in  opinion  upon  this  point ;  and  it  maj  not  be  improper 
to  observe  how  far  they  vary  or  agree  with  our  own.  The 
Italian  writers  agree  with  us,  that  the  contract  in  queaticm  is 
conditional,  and  that  the  risk  is  the  very  essence  and  main 
spring  of  the  whole.  But  still  they  insist  and  contend,  Aat  itis 
not  lawful  for  the  assured,  by  their  awn  act^  to  break  thecooh 
tract;  and  that  in  such  a  case,  the  insarer  is  not  obl^^  ts 
Roccus,  return  the  premium.  They  hold,  indeed,  that  if  the  voyage 
NcK.  15. 82.  ^  p^^  ^^  ^^j  ^^  l^y  ^y  accident,  such  as  the  ship's  Imag 

burnt,  or  by  puUick  authority ;  or  if  more  goods  were  Uml 

JUe  insured  than  were  actually  on  board :  in  the  former  casOi 

the  whole ;  and  in  the  latter,  a  proportional  part  of  the  pn- 

mium  should  be  returned.     But  if  a  man  say  he  haa  goods  on 

board,  and  insure  them,  knowing  that  he  haa  iione»  they  aik 

this  question :  ^*  An  asaecurator  teneatur  reatituere  pretiaisb 

<^  eo  quod  in  navi  non  fuerunt  merces?  Videbatur  asaecarator 

<^  teneri  ad  restitutionem  prctii  rccepti:  sed  in  oontrarium  at 

'^  Veritas,  quod  non  solum  non  teneatur  pretium  restittteic^ 

<^  imo  possit  patere  illud;  et  ratio  est,  quia  licet  emptio  peri* 

Santerna.      ^^  culi  non  tencat  in  pra^udiCium  promissoria^  tamen  in  ejm 

pare  3.0.23.  (c  fi^YQi^iQ^  et  jQ  prejudicium  assecurati  &lsa  assertio  boe 

«  tenet." 


Rocait, 
Noc  XX. 


S  F.merigon, 
151.    Ord. 

orLe\%'.  14. 
tit.  Asbur. 


an.  37. 


a  Val.  9^5. 


The  French  lawgivers  have,  however,  decided  upon  this 
point  agreeably  to  our  laws;  and  have  accordingly,  in  the 
famous  ordinances  of  Lewis  tlie  Fourteenth,  inserted  an  article 
declaring,  that  if  the  voyage  is  entirely  broken  up  before  the 
departure  of  the  ship,  even  by  the  act  cf  ike  insured^  the  in- 
surance shall  be  void,  and  the  underwriter  shall  return  the 
premium,  reserving  one  half  per  cent,  for  his  trouble.  This 
ai'ticle  affords  some  scope  to  Valin^  the  very  learned  commes- 
tator  upon  these  ordinances,   to  point  out  the  advantage 


Kellner  v. 

I.e  Metu.        In  all  these  cases  where  the  words  ami  arrived  follow  other  coiiditioBi» 

rier,  those  words  annex  a  condition  which  overrides  all  the  other  stipulatioef  • 

5ee  ante       ^^  "^  arrival  at  anj  intermediate  stage  will  do,  unless  the  vcsid  arrires  st 

p-  374.  oil     ^^  ultimate  port  of  destination. 

another  nhich 

point. 
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wluc&  the  inaured  enjoys  above  the  insurer,  in  being  thus  able 
to  put  an  end  to  the  contract,  even  after  it  is  signed,  which' 
the  underwriter  can  by  no  means  effect.     Indeed,  when  we 
consider  that  the  premium  is  nothing  more  than  the  price  of 
the  perik  which  the  underwriters  ought  to  run,  and  that  the  Pothier, 
obligation  to  pisiy  the  premium  contains  this  tacit  condition,     ^  '^'^ 
**  Iwill  pay  if  the  insurers  run  the  risk;'*  it  is  perfectly  con- 
mtent  with  that  principle,  that  when' the  risk  is  not  run; 
whatever  be  the  cause,  the  premium  is  not  due  to  tlie  in- 
surers.   Accordingly  in  England^    it  has  always  been  the  MoUoy.La. 
custom,  when  the  policy  is  cancelled,  to  return  the  premium, 
deducting  one-half  per  cent. 

The  generality  of  the  rule  here  established  would  seem  to 
eXtead  it  even  to  cases  of  fraud  on  the  part  of  the  insured. 
But  the  laws  of  France,   upon  this  subject,   have  declared,  OrduifLew. 
that  the  insured  shall  be  obliged  to  restore  to  the  Insurer  what-  m.  41. 
ever  he  has  received  from  him,  and  also  to  pay  him  double 
the  pronium.    This  question  relative  to  a  return  of  premium,  vide  ante, 
in  cases  of  fraud,  was  very  fully  discussed  in  the  chapter  of  <^<o*P*3^^ 
fraud,  and  all  the  cases  fiilly  cited ;  to  that  chapter,  there- 
fore, I  must  now  refer  the  reader. 

Some  of  the  statutes  for  preventing  the  exportation  of  wool, 
and  other  staple  commodities  of  the  kingdom,  and  which, 
in  order  more  effectually  to  prevent  such  exportation,  have  d&-  sec  ante, 
cdared  policies  of  insurance  on  those  articles  to  be  null  and  c.x>p.38x. 
Toid,  have  enacted  that  the  premium  shall  not  be  restored  to 
the  insured. 

When  a  policy  is  void^  being  made  without  interest,  con-  x90«>.i. 
trary  to  the  statute  of  the  19th  Geo.  the  Second^  if  the  ship  has  ^^^  <..  14!    . 
arrived  safe,  the  Court  will  not  allow  the  insured  to  recover 
back  the  premium ;  according  to  the  old  rule  of  law,  in  pari 
d^ido  potior  est  cotulitio  possidentis.     But  in  the  decision  of 
tCle  case^  in  which  this  doctrine  was  held,  the  Court  seemed 
to  rely  muth  upon  the  distinction  of  contracts  executed  and 
executory:  that  this  was  a  contract  executed,  the  ship  having  DousU47r. 
arrived  before  the  demand  was  made;  but  when  a  contract 
rxevutoTT/  is  to  be  rescinded,  it  can  only  be  done  upon  the 
^equitable  terms  of  putting  all  parties  in  their  original  situation. 

voi^  n.  p  p  Mr.  Jus- 
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Mr.  Justice  JVtUes  in  this  case  differed  in  OfHiiioii  from  the 
rest  of  the  Court,  for  reasons  delivered  by  the  learned  Judge, 
and  which  will  appear  in  their  proper  place« 

Lowryand        Xhe  plaintiffs  had  lent  to  Lawsanf  captain  of  the  Lord 
BwtdiZ]     HoUandf  East  Indiaman^  26,000/.  for  which  he  had  given 
Dousi.468.    them  a  common  bond,  in  the  penal  sum  of  52,006/.     While 
p.  413.    '     he  was  with  his  ship  at  China^  the  plaintiffi  got  a  policy  of 
insurance,  underwritten  by  the  defendant  and  others,  which 
was  in  the  following  terms :  **  At  and  from  China  to  La^ 
■  ^^  dorij  b^inning  the  adventure  upon  the  goods  from  the  load- 
^^  ing  thereof  on  board  the  said  ship  at  Canton  in  GJb'm, 
<<  &C.  and  itpon  the  said  ship^  from  and  immediately  folloir- 
ing  her  arrival  at   Canton^  valued  at  26,000/.  being  the 
amount  of  Captain  Patrick  Lausson^s  common  bond,  psf- 
<^  able  to  the  parties  as  shall  be  described  on  the  back  of  tUs 
**  policy:  and  it  bears  date  the  i6th  day  of  December^  1775; 
<<  and  in  case  of  a  loss,  no  other  proof  of  interest  to  be  re- 
<^  qiiired  than  the  exhibition  of  the  said  bonds   wamattei 
<^  free  from  average  and  'aoithout  beneft  of  salvage  to  the  f  naMr* 
At  the  head  of  the  subscriptions  was  written,    <*  On  a  beniss 
above  expressed  J*    Captain  himson  sailed  from  China^  and  s^ 
rived  safe  with  his  privil^e  (as  it  is  called)  or  adventaR^  in 
London^  on  the  first  of  Jubf  1777$  none  of  the  events  insoed 
against  having  happened.    The  receipt  of  the  premium  wala^ 
knowledged  on  the  back  of  the  pcdicy.    The  insured  broogiit 
this  action  fur  a  return  of  the  premium,  on  the  ground  that  tbe 
policy  being  without  interest,  the  contract  was  void.  Tbecuse 
came  on  before  Lord  Mansfield^  at  Guildhall,  when  His  Lonl- 
ship  was  of  opinion,  that  the  policy  was  a  gaming  policy,  pfO* 
hibited  by  the  statute  of  19  Geo.  2.  c  37.  and  both  piitiff 
equally  guilty  of  a  breach  of  the  law;  that  the  rule,  tbocfatf 
of  7/ieIior  est  conditio  possidentis,  was  applicable  to  the  casf^  SQJ 
the  plaintiffs  could  not  recover  the  premium.     A  verdiclvif 
accordingly  found  for  the  defendant,  agreeably  to  His  Lori- 
ship's  directions ;  but,  the  next  morning  he  expressed  a  dodbc 
as  to  the  propriety  of  his  opinion,  because  the  money  bad  bed 
paid  upon  an  executory  agreement,  which  could  never  hi* 
been  completed.    A  new  trial  was  then  moved  foTf  and  foi!!^ 
argued. 

Lord 
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Lord  Man^kL  —  <<  It  is  certainly  true,  in  many  instances^ ' 
diat  first  thoughts  are  best.  I  am  now  very  much  inclined  to 
my  first  opinion.  There  are  two  sorts  of  policies  of  insurance : 
mercantile  and  gamitig  policies.  The  first  sort  are  contracts 
of  indemnity,  and  of  indemnity  only;  and  from  that  principle 
a  great  variety  of  decisions  and  consequences  have  followed. 
The  second  sort  may  be  the  same  in  form ;  but  in  them  there 
is  no  contract  of  indemnity ;  because  there  is  no  interest  on 
wliidi  a  loss  can  fK:crue.  They  are  mere  games  of  hazard ;  like 
die  cast  of  a  di^.  In  the  present  case,  the  nature  of  the  insu- 
rmoe  is  known  to  bodi  parties.  The  plaiutifis  say ;  <^  We 
^  mean  to  game;  but  we  give  our  reason  for  it;  Captain  Zin»>- 
^'  son  owes  us  a  sum  of  money,  and  we  want  to  be  secure^  iii 
*'  case  he  should  not  be  in  a  situation  to  pay  us."  It  was  a 
kcdge^  but  they  had  no  interest ;  for  if  the  ship  had  been  lost, 
and  die  under^ters  had  paid,  still  the  plaintifis  would  have 
been  entitled  to  recover  the,  amount  of  the  bond  from  Ixvmson. 
Thk  then  is  a  gaming  policy,  and  against  an  act  of  parliament ; 
smd  dierefore  it  is  clear  that  the  Court  will  not  assist  either 
|Mrty;  according  to  the  well-known  rule  that  in  pari  delicto^ 
Ae.  ■  Kot  that  the  defendants'  right  is  better  than  that  of  the 
|lleintifll,  but  they  must  draw  their  remedy  from  pure  foun-^ 
tains.  I  have  returned  to  my  old  opinion ;  sometimes  you  miss 
tll^-aiaric,  by  taking  too  loi^  an  aim." 

'  Ifn  Justice  Wittes*  —  ^^  I  shall  make  no  apology  for  differing 
the  rest  of  the  court  in  a  case  where  such  great  abilities 
entertained  two  different  opinions.  The  premium  has 
paid,  and  yet  no  risk  run;  for  the  policy  was  void  from 
dbe  banning,  and  the  insured  could  not  have  recovered  from 
dbe  aaderwriters  if  the  ship  had  been  lost  But  I  cannot  think 
il;.a.ganiing  policy.  It  does  not  appear  to  me  that  the  parties 
any  idea  they  were  entering  into  an  illq;al  contract.  The 
was  disclosed,  and  they  thought  there  was  an  interest* 
IRui  was  a  mistake;  but  it  is  a  new  point  of  law.     The  case^ 

fi'om  precedents  in  Chancery,  is  not,  perhaps,  decisive  Vide  ante, 
it  goes  a  great  way ;  and  it  would  be  very  hard  that  a  party  ^*  ^^ 
4^onld  lose  that  which  he  has  paid  under  a  mere  mistake,    i 
'tiUnky  in  conscience^  the  defendant  ought  to  refund  the  pre- 


^mnmB** 


r  p  2  Mn  Jus* 
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T&r.  JuBticdAshkurst*  —  <*  I  am  dear  that  tbareonghtnot  to 
be  a  new  trial.  A  policy  of  insurance  ought  to  be  a  mere  ecu- 
tract  of  indemnity^  f^nd  nothing  more;  but  hare  the.  menoy 
might  have  been  paid  twice ;  which  shews  deciaivdy  thai  ihk 
was  a  gaming  policy." 

Mr.  JuUice  BulUr. — <^  It  is  very  cleiMrtoniediat  tbepliift' 
lifis  ought  not  to  recover.  There  was  no  fraud  on  tbe  part  d 
the  underwriters,  nor  any  mistake  in  matter  oljac^  K^ 
law  was  mistaken,  the  rule  applies,  that  ignoranfia:jyn$  nmoh 
cusai.  This  was  a  mere  pmning  policy,  without  interesl.  T3m» 
is.  a  sound  distinction  between  oontracts  executed  andevMRi- 
tory,  and  if  an  action  is  brought  with  a  view  to  reaciiid  a.  con- 
tract, you  must  do  it  while  the  contract  continiiea  e^eputwyf 
and  then  it  can  only  be  doneoa  the  terms  of  rcvftqiii^  the  oChv 
party  to  his  original  situation.  There  wa9  a  cmeof  Walktr^r, 
Chapman^  some  yean  ago  in.  this  court,  wbere,a  81911  of  anwy 
had  been  paid  in  order  to  pj;qcure  aphK^e  in  tJ^gOMfm^  Ikt 
place  had  not  been  procuit^i  and  the  p^r^  whoi  hed  paiAtiiff 
money,  having  brou^t  his  action  to  reooves  it  be^ 
held  that  he  should  recover,  becaup^.  the  coatract 
executoiy.  So^  if  the  pUdntifi  in  the  present  case  hnd  braight 
their  action  before  the  risk,  was  over,  and  the  vojyage  finiihii^ 
they  might  have  had  aground  for  their  demand;  but  tiuf 
waited  till  the  risk,  such  as  it  was,  (not  indeed  founded  10 
law,  but  resting  on  the  honour  of  the  defendant,)  had  laen 
completely  run.  It  makes^jio  difference  whethw  tbe^pio* 
mium  was  paid  before  the  voyage  or  after  it.**  The  mk  «m 
discharged. 


An^ee  v 
Fletcher, 


And  very  lately  it  has  been  held  upon  the  authonly  of 

5  Term'      Lcmty  V.  Bourdieuj  as  not  bdng  distinguishable  fixmiiit^  tint 

s^ttitet      ^  action  for  money  had  and  received  will  not  lie  to.  reoof 

1^.421.         back  the  premium  of  re-assurance- void  by  the  statute  of  19 

Geo*  2.  c.  37. 

hord.  Manifieldt  after  the  rule  was  discharaed  in  Lcmf 
v.  Bourdieu^  said,  he  desired  it  might  not  be  understood,  tkit 
the  Court  held,  that  in  a}l:  cases  where  money  has  been  psid 
on  an  illegal  consideration,  it  cannot  be  recovered  back.  Tbt 
in  cases  of  oppression,  when  paid^  for  instance,  to  a  creditor 

to 
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to  iildii<5e  him  to  sign  a  bankrupt's  certificate,  or  uj^n  an 
usurious  oontfacty  it  may  be  recovered,  for,  in  such  cases,  the 
poJttite  are  not  in  pari  delicto. 

That  the  Court,  in  the  case  of  Ltmfry  v.  BoardibUf  pro- 
ceeded tipon  the  disthiction  between  contracts  executed  and 
eseduter]^,  h  evident^  not  only  from  Mr.  Justice  BtiBet^n 
opiiiioti,  but  is,  in  some  mehsure^  confirmed  by  what  Ml 
finodi  Lord  Manf/teU^  upon  a  subsequent  occasion,  when  Aii 
case  was  cited ;  although  it  must  be  confessed,  that  the  base 
about  to  be  quoted,  which  was  only  decided  suddenly  at  nisi 
primtj  is  a  good  deal  shaken  by  the  subsequent  decision  of 
t.  Fieicier. 


Il  itm  an  action  brought  upon  two  Wagehi;  one  of  26I.  5;.  Whtrtoo  r. 
to  100/.,  the  other  of  13/.  2s.6d*  to  30/.  that  the  colonies  of  Mich,  vie.' 
Ncrtik  America  would  be  admitted  or  acknowledged  independ-  1781.  «t 
states,  by  some  public  official  act  or  instrument  made  or 


«scciited,  on  the  part  of  the  king  or  government  of  JRrtncej  at 
•osne  time  on  or  between  the  ist  of  Februofy  Uid  the  ist  of 
J^urU  1778^  both  dajrs  inclusive.  The  defendaiot  pleaded  nam 
mtimmpuL  Upon  the  opening  of  this  case.  Lord  Man^jleid 
directed  the  plaintsfF  to  be  nonsuited.  But  the  cbtinsel  fbt 
the  plaintiff  insisted,  that  he  was  entitled  to  a  verdict  for  the 
premium  on  the  general  count  in  the  declaration,  for  fnoney 
had  and  received  to  his  use^  which  His  Lordship  permitted  on 
dia  ground  of  the  contract  being  void,  and  of  the  defendant 
iMmUg  money  in  his  hands,  which  he  ought  not  to  retain. 
For  the  defendant,  it  was  said,  that  he  was  entitled  to  keep 
the  premium :  and  the  case  of  Lcmy  v.  Bourdieu  was  cited; 
but  Lord  Mansfield  thought  it  did  not  apply,  as  in  thtft  case 
tbe  risk  had  been  run.  The  point  theire  decided  was,  that  an 
jnsorsnce  being  made  without  interest,  and  the  premium  paid, 
dba  insured  shall  not  recover  back  the  premium,  after  the  ship 
hn  arrived  safe.  And  this  upon  the  distinction,  that  the  oon« 
tricty  though  not  a  legal  one^  was  executed  befinre  the  relief  was 
^ffflHi&d  for,  and  no  longer  esecutory. 

In  a  late  case,  the  assured,  having  been  nonsuited  at  the  Mackenzit 
trial  on  the  ground  that  the  goods  insured  were  prohibited,  ^^|^^' 
and  that  the  shipment  of  them,  under  the  dicomstanoes  dis-  B.R.  Hilary 

P  P  3  closed,   Term,i799. 
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closeds  was  a  violation  of  the  acts  of  navigation,  ionsled  tfail 
they  were  entitled  to  a  return  of  premium,  and  a  modon  ym 
made  to  set  aside  the  nonsuit  Had  this  case  prooeededi  t 
decision  of  the  precise  question,  whether  the  premium  is  re- 
coverable in  eases  of  insurance  effected  contrary  to  the  atatnte 
law  of  the  realm,  without  reference  to  the  distinction  bitmfn 
contracts  executed  and  executoiy,  would  probably  have  ben 
obtained;  but  unfortunately  the  rule  was  discharged  npaa 
a  collateral  point,  and  the  main  question  therefore  rcmaiBcd 
undecided. 

Vtodyck  V.  ^^  ^  ^^^  ^^^  ^^^^  ^^^  Court  of  King^s  Bench,  after  a  con- 
Htwitt.  sideration  of  all  the  cases,  held,  that  where  a  premium  had  been 
Rtp.  p-V-  P^^  ^^  ^  policy  to  cover  a  trading  vaith  the  enetmf^  thou^  the 
SjM  Potts  V.  insurance  was  void  and  the  underwriters  not  compelkUe  tD 
^  36s.    '    pay  the  loss,  it  could  not  be  recovered  back. : 

Lord  Kenyon,  in  giving  judgmoit,  observed,  tbat  it  m 
impossible  to  distinguish  this  case  from  the  common  one  ef 
a  smuggling  transaction.  Where  the  vendor  assists  the  ven- 
dee in  running  the  goods  to  evade  the  laws  of  the  ooontiyy  he 
cannot  recover  back  the  goods  themselves,  or  the  valne  ef 
them.  The  rule  has  been  settled  at  all  times,  that  where  both 
parties  are  in  pari  delicto^  which  is  the  case  here,  poHorai 
conditio  possidentis. 

Morck  T\\\A  point  has  again  come  under  consideration  in  twovaj 

r  Abel***'  modern  cases,  both  in  the  Court  of  King^s  Bench  and  0»- 

3  Bos.  xc      mon  Pleas :  the  decision  in  the  latter  Court  was  prior  in  point 

^i'^  ^s»       of  date ;  but  in  both  of  them  the  doctrine  above  stated  wis 

fully  recognised  and  confirmed.  In  the  first  of  them,  a  foreigner 

having  made  an  insurance  upon  a  Danish  ship  at  and  Gpod 

Bengal  (in  which  province  there  are  some  Danish  settlements] 

to  Copenhagen^  and  the  ship  having  loaded  at  Calcutta^  oon- 

trary  to  the  navigation  act  of  12  Car.  2.  c  i8.  $  1.  (a)    Lord 

Alvanley  and   Mr.  Justice  Bookej    and  Mr.  Justice  Chtakn 

relied  upon  the  cases  of  Andree  v.  Hetcherj  and  Van^iti^ 

(a)  If  a  policy  be  made  upon  the  supposed  eflScacy  of  a  lioeooe  adsrilf 
obtained  to  l^alizc  a  trade  contrary  to  stat.  is  CI.  2.  c  iS^  the  oda^ 
vrritcr  cannot  recover  the  premiUDi  lor  he  never  run  any  risk.  Skjfif'  ^' 
GorcUm,  i%  Easit  396. 

10  HcaU 


I 
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Hemii  (aiite)^  and  laid  down  the  principle  of  their  decision 
against  the  assured's  right  to  recover  the  premium,  as  ex- 
tracted from  all  the  cases,  to  be,  that  no  man  can  come  into  a 
British  court  of  justice  to  seek  the  assistance  of  the  law,  when 
he  fi>und8  his  claim  upon  a  contravention  of  the  British  laws. 
And  a  distinction  having  been  attempted  at  the  bar,  on  the 
ground  of  the  par^  interested  being  a  foreigner,  it  was  an- 
swered, that  that  could  make  no  difference,  as  the  navigation 
laws  were  particularly  aimed  against  foreigners ;  and  that  we 
ought  not  to  relax  the  rigour  of  our  great  political  regulations 
in  fiivour  of  foreigners  offending  against  them. 

So  again  in  1806,  where  an  insurance  on  colonial  produce  Lubbock  v. 
from  the  British  West  Indies  to  Gibraltar  was  holden  to  be  i*?"!     ^ 

7  '^i^i  449* 

vend,  as  a  violation  of  the  act»  of  navigation,  the  Court  of 
King's  Bench,  consisting  of  Lord  EUenborough^  and  Judges 
Grose^  Lawrence^  and  i>  Blancy  relying  on  all  the  above  cases, 
which  were  quoted  from  the  bar,  decided  that  the  premium 
oould  not  be  recovered. 

But  where  the  policy  is  void,  merely  because  the  insurance  sifrkcn  v. 

i^  made  upon  a  subject-matter  not  insurable^  as  for  instance^  ^"^^V 

upon  money  advanced  to  the  captain  abroad,  the  assured  may  39/ 
receiver  the  premium. 

From  the  various  cases  upon  the  subject  of  return  of  pre- 
mium, as  well  as  from  all  that  has  already  been  said,  it  will. 
appear,  that  in  the  English  law  there  are  two  general  rales 
established,  which  govern  almost  all  cases.     The  first  is,  that  Cowp^  66S. 
where  the  risk  has  not  been  run,  whether  that  circumstance 
was  owing  to  the  fault,  the  pleasure,  or  will  of  the  insured,  or 
to  any  other  cause,  the  premium  shall  be  returned.   This  rule 
bas  already  been  pretty  fully  discussed.      Another  rule  is,    .        . 
that  if  the  risk  has  once  commenced,  there  shall  be  no  appor- 
tionment or  return  of  premium  afterwards.    Hence  in  coses  of 
deviation,   though  the  underwriter  is  discharged  from   his 
engagement:  yet  the  risk  being  once  commenced,  he  js  en- 
titled to  retain  the  premium,  (a)     Though  these  rules  arc  so 

plain 

(a)  In  the  case  o£Hogg  v.  Homer,  (ante,  c.  17.)  Lord  Kenyon  being  bf 
opinion  that  there  was  a  de^'iation,  it  was  insisted  that  the  assured  had  a 

p  p  4  riirht 
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plain  and  simple,  that  they  seem  tp  preclude  all 
of  doubt  or  contention ;  yet  there  are  few  points  in  the  law  a( 
insurance  which  have  given  rise  to  a  greater  namber  of  clanies 
than  those  which  relate  to  the  subject  of  this  chapter. 

It  ought,  however,  to  be  acknowledged,  tk^t  1q»  Utigatioii 
has  tak^  place  in  those  instances  where  the  whole  of  the  pre- 
snimn  is  either  to  be  retained  or  restored,  Uian  in  those  wbfot, 
from  the  nature  of  the  agreement  between  the  parties  or  the 
nature  of  the  voyage,  the  contract  become  divisible,  and  the 
3  Burr.  court  Can  say,  ^*  a  part  of  the  premium  shall  be  retained  fir 
*^  the  risk  run,  and  part  shall  be  returned,  as  the  risk  hts 
*^  never  commenced."  This  seems  to  be  a  refinement  upon 
the  rules  just  established;  but  it  must  at  the  fame  timeb^ 
admitted,  that  when  it  can  be  accomplishedj  it  is  ^  refinement 
perfectly  consistent  with  equity  and  good  conscience.  Tlie 
one  rule  has  provided,  that  if  the  risk  be  once  begun,  there 
shall  be  no  return :  but  the  other  rule  has  said,  and  equity  hai 
also  said,  that  a  man  shall  not  be  paid  for  a  risk  which  he  hts 
never  incurred  ^  from  whence  the  deduction  is  easy  and  natmlf 
that  if  there  are  two  distinct  points  of  time,  or  in  eflfect,  two 
voyages  either  in  the  contemplation  of  the  parties  or  by  tk 
usage  of  trade,  and  only  one  of  the  two  voyages  was  made^  die 
premium  shall  be  returned  on  the  other,  although  bodi  are 
contained  in  one  poliqr. 

Tlie  first  time  in  which  this  doctrine  was  considered  at  aoy 
length,  was  in  a  case  which  came  before  the  Court  pf  King's 
Bench,  in  the  year  1761. 

» 

Stevenioiiv.       It  wBs  a  special  case  reserved  at  a  trial  at  nisi  prius,  before 

3"Burr.        Lord  Man^ldj  in  London^  upon  an  action  for  money  hsd 

x«.^7.and      and  received  to  the  plaintiff's  use,  brought  by  the  plaintiC 

31S.S.  c^*  ^^  insured,  against  the  defendant,  the  insurer,   for  a  reCnni 

of  part  of  the  premium.     It  was  an  insurance  upon  a  du(H 

at  five  guineas  per  cent,  lost  or  not  lost,  at  andjrom  I/mbm 

to  Halifax^  in  ISfaoa  Scotia^  warranted  to  depart  with  caaag 

frcm  Portsmouth^  for  the  yojBgef  that  is  to  say,  the  Hakfifx 

rijgjit  to  return  of  premium ;  but  Lord  Kenyan  thought  there  was  an  io- 
cepdon  of  the  ijak  off  and  the  contract  beia£  entire,  there  could  beao  »- 
turn  of  preqnuiii. 

or 
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or  Jjndsburgh  convoy.  Before  the  ihip  arrived  at  Partsmmdh 
the  convoy  was  gone.  Notice  of  this  was  immediately  given 
by  the  insured  to  the  underwriter ;  and  at  the  same  time  he 
was  also  desired  either  to  make  the  long  insurance^  or  to 
return  part  of  the  premium.  The  jury  find,  that  the  usual 
9^ed  premiuip  from  JLondon  to  PorUmQufih  is  one  and  |i»half 
jwr  fp^*  7^ey  alfio  find  ^at  it  ^  umgi  for  the  underwriter^ 
in  f^^  li]ce  cases,  to  retujrp  part  of  the  premium ;  but  the 
jHfliWfyyi  is  pncerfain  :  (And  the  qf/imium  must  in  its  Mture 
^  WP^rtAlDy  b^c^yse  it  depefo^^  upo^  uncertain  (ur^^um- 
^fHQiqie^)  It  if  stated,  tba|;  the  plaintiff  made  an  oflfer  to  the 
defendant  of  allowing  him  to  retain  one  and  a-half  jper  oent* 
for  the  risk  be  had  run  on  such  part  of  the  voyage  as  was 
pevfonned  under  the  policy,  viz.  from  London  to  Portsnundh. 

Lord  MansfUUL  —  <<  J  had  not  at  the  trial,  nor  have  now, 
the  legst  doubt  about  this  question,  mysdf.  Hiese  contracts 
are  to  be  taken  with  great  latitude :  the  strict  letter  of  the 
contract  is  not  to  be  so  much  regarded,  as  the  object  and 
.  i]|teiitioQ  of  it.  Equity  implies  a  condition  ^^  that  the  insurer 
dball  not  receive  die  price  of  running  a  risk,  if  he  run  none/' 
Tliis  is  a  contract  without  ^y  consideration,  as  to  the  voyage 
firom  Portsmouth  to  Halifax:  for  he  intended  to  insure  that 
paort  of  the  voyage,  as  well  as  the  fprmer  part  of  it^  and  has 
Bot.  Consequently  the  insured  received  no  consideration  for 
this  proportion  of  his  premium  :  and  then  this  case  is  within 
the  general  principle  of  actions  for  money  had  and  received 
to  the  plaintiff's  use.  I  do  not  go  upon  the  usage :  for  the 
usage  found  is  only  that  in  like  cases,  it  is  usual  to  return  a 
port  of  the  premium,  without  ascertaining  what  part.  If  the 
risk  is  not  run,  though  it  is  by  the  neglect,  or  even  the 
fimlt  of  the  party  insuring,  yet  the  insurer  shall  not  retain 
the  premium.  It  has  been  objected,  that  the  voyage  being 
hqpai  and  part  of  the  risk  being  already  run,  the  premium 
eapnot  be  apportioned.  But  I  can  see  no  force  in  this  objeo- 
tiop*  This  is  not  a  contract  so  entire^  that  there  can  be  no 
apportionment ;  for  there  are  two  parts  in  this  contract :  and 
the  premium  may  be  divided  into  two  distinct  parts,  relative^ 
at  it  wer^  to  two  distinct  voyages.  The  practice  fhewa^  that 
it  has  been  usual,  in  such  like  cases,  to  return  a  part  of  the 
pxwiiums  though  tb^  fi^fl^ufti  be  not  aic^rtauned.    Avd  in-  . 

deed. 
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deed,  the  quantum  must  vary  as  circumstances  vary :  so  thi^ 
it  never  can  have  been  fixed  with  any  precise  exactness.  But 
though  the  quantum  has  not  been  ascertained ;  yet  the  pnih 
ciple  is  agreeable  to  the  general  sense  of  mankind.'' 

Mr.  Justice  Denison.  —  ^  It  is  most  equitable  that  die 
defendant  should  only  retain  the  premium  for  such  part  ef 
the  voyage,  as  he  has  run  any  risk :  the  insured  has  a  r^ 
to  have  the  other  part  restored  to  him.  This  is  agreeable  to 
the  general  principle  of  actions  for  money  had  and  received 
to  the  use  of  the  plaintiff:  where  the  defendant  has  no  r^ 
to  retain,  he  must  refund  it" 

Mr.  Justice  Foster.  —  ^  There  is  no  consideration  fiir  the 
remainder  of  the  premium ;  for  in  the  voyage  irom  Porii- 
mouth  to  Halifax^  no  risk  was  run  by  the  insurer,  who  only 
insured  the  voyage  mth  convoy :  therefore  he  has  no  right  to 
retain  the  premium  for  this.** 

Mr.  Justice  Wilmot  declared  his  concurrence  moat  denljr 
and  strongly.     <*  These  kinds  of  contracts,"  he  obaerved^ 
'^  are,  by  the  writers  on  this  head,  called  contractus  inmm 
TuUi ;  and  the  rule,  which  they  lay  down  concerning  them, 
is,  that  they  are  to  be  determined  secundum  bonum  et  aqmaiL 
The  jury  have  here  found  an  usage  to  return  part  of  the  pre- 
mium in  such  cases;  which  is  a  strong  proof  of  the  equitjrof 
the  thing :  and  nothing  can  be  more  just  and  reasonable.    If 
the  risk  was  once  begun,  the  insured  shall  not  deviate  or  re- 
turn backy  and   then  say,  ^^  I  will  go  no  further  under  diis 
<•  contract,  but  will  have  my  premium  returned. **     But  upon 
this  policy  there  are  two  distinct  points  of  time,  in  efiect  two 
voyages,    which  were  clearly  in  the  contemplaticm  of  die 
parties ;  and  only  one  of  the  two  voyages  was  made ;  the 
other  not  at  all  entered  upon.     It  was  a  conditional  cod- 
tract :  and  the  second  voyage  was  not  began ;  therefore  the 
premium  must  be  returned,  for  upon  this  second  part  of  the 
voyage,  the  risk  never  took  place  at  all.     This  is  agreesUe 
to  what  the  writers  upon  the  subject  lay  down ;  and  is  the 
right  and  justice  of  the  case."     Tlie  postea  was  deUvered  \o 
the  plaintiff,  {a) 

(o)  This  case  was  much  conadered  in  a  case  of  Roihwdl  ▼.  Cttke, 
I  Bos.  &  Pul.  Rep.  p.  Z7a.  in  the  Common  PIeas>  but  no  dediifv  ju^ 
meat  delivered  on  the  subject. 

Some 
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Some  ^  years  afterwards,  the  principle  established  in  the 
finr^going  case  was  attempted  to  be  applied  to  one,  which  it 
did  not  at  all  resemble.  For  the  following  case  was  an  in- 
surance for  twelve  months  at  9/.  per  cent. ;  and  because  the 
diip  was  captured  within  two  months  after  the  contract  was 
made,  a  return  of  premium  was  demanded,  upon  the  principle 
of  Steoenson  v.  Snam.  But  the  contract  in  this  case  was 
entire;  the  premium  was  a  gross  sum  stipulated  and  paid  for 
twdre  months;  and  the  parties,  when  they  made  the  con- 
tiaety  had  no  intention  or  thought  of  a  subsequent  division, 
cr  i|iportionment 

The  case  was  thus : 

It  was  an  action,  in  the  usual  form,  for  money  had  and  Tyrie  v. 
nceived  to  the  plaintiff's  use,  for  a  return  of  part  of  the  pre-  ^owp.  666. 
miiim.  The  cause  was  tried  at  Guildhall^  before  Lord  Mans-' 
flMf  when,  by  consent,  a  verdict  was  found  for  the  plaintiff, 
ftdigect  to  the  opinion  of  the  Court  upon  the  question,  Whe- 
Aer,  under  the  circumstances  of  the  case,  a  proportionable  part 
of  the  premium  ought  to  be  returned  or  not  ?  If  the  Court 
should  be  of  opinion  that  a  prc^rtionable  part  of  the  premium 
ought  not  to  be  returned,  then  a  nonsuit  was  to  be  entered.  It 
BOW  eame  before  the  Court  upon  a  rule  to  shew  cause,  why  a 
nonsuit  should  not  be  entered ;  and  the  case,  as  it  appeared 
£rom  the  report,  was  shortly  this.  The  policy  was  on  the  ship 
Jw&rifar,  at  and  from  London^  to  any  port  or  place,  where  or 
whatsoever,  Jbr  twelve  months^  from  the  19th  of  August  1776, 
to  the  19th  of  August  1777,  both  days  inclusive,  at  9/.  per  cenL 
warranted  free  from  captures  and  seizures  by  the  Americansj 
and  the  consequences  thereof.  In  all  other  respects,  it  was  in 
the  common  form,  against  all  perils  of  the  sea,  &c.  The  ship 
aailed  fixim  the  port  of  London^  and  was  taken  by  an  American 
privateer,  about  two  months  afterwards. 

l/xtdMans^ld*  —  <<  It  was  very  proper  to  save  thid  case  for 
the  opinion  of  the  Court,  because  in  all  mercantile  transactions, 
certainty  is  of  much  more  consequence  than  which  way  the 
point  is  decided ;  and  more  especiaUy  so,  in  the  case  of  polides 
of  insurance:  because^  if  the  parties  do  notchuse  to  contract 
according  to  the  established  rule,  they  are  at  liberty  as  between 

them- 


580  OF  RETURN  OF  PREiaUH    [Ohat.  XIX. 

themselves  to  vary  it    This  case  is  stript  df  every  antkcnty. 

There  is  no  case  or  practice  in  point ;  and  thoefore  we  matt 

argue  from  the  general  principles  ^)plicable  to  all  polides  tf 

insurance.     And  I  take  it,  there  are  two  general  rtdes  estab 

lished,  applicable  to  this  question :  the  first  is»  that  where  tke 

risk  has  not  been  run,  whether  its  not  having  bean  nm  aas 

owing  to  the  fault,  pleasure,  or  will  of  the  insured^  or  to  ny 

other  cause^  the  premium  shall  be  returned ;  becaaia  a  poby 

of  insurance  is  a  contract  of  indemnity.     Tlic  nlMlcrwritar  la* 

ceivcs  a  premium  for  running  the  risk  of  ind^nnifyiDg  Ak  ia- 

sured,  and  to  whatever  cause  it  be  owing,  if  be  do  not  zaa  Ae 

risk,  the  consideration,  for  which  the  premium  or  monq^  an 

put  into  his  hands,  fails,  and  therefore  he  <Kigbt  to  velMi  k. 

Another  rule  is,  that  if  the  risk  has  once  commenced,  there  daD 

be  no  apportionment  or  return  of  premium  afterwarda.    Fcr 

though  the  premium  is  estimated,  and  the  risk  depends  ugm 

the  nature  and  length  of  the  voyage ;  yet,  if  it  has 

though  it  be  only  for  24  hours  or  less,  the  risk  ia  ran ;  the 

tract  is  for  the  whole  entire  risk,  and  no  part  of  the 

ation  shall  be  returned :  and  yet,  it  is  as  easy  to  apportioaftr 

the  length  of  the  voyage^  as  it  is  for  the  time.     If  a  ship  l^ 

been  insured  to  the  Easi  Indies  agreeably  to  the  terms  of  die 

policy  in  this  case,  and  had  been  taken  24  hours  after  the  nk 

was  b^gun,  by  an  American  captor,  there  ia  not  a  ooloar  toa^^i 

that  there  should  have  been  a  return  of  premiiun.     So  andi 

then  is  dear ;  and  indeed,  perfectly  agreeable  to  the  gronndof 

determination  in  the  case  of  Stevenson  v.  Shumk     For  in  thst 

case,  the  intention  of  the  parties,  the  nature  of  the  oontradf  aad 

the  consequences  of  it,  spoke  manifestly  two  insurances^  aad  s 

division  between  them.     The  first  object  of  the  insoraoee  wa 

from  Umdjon  to  Halifax :  but  if  the  ship  did  not  depart  fioa 

Portsmouth  with  convoy,  (particularly  naming  the  ahip  appoat- 

ed  to  the  convoy,)  then  there  was  to  be  no  contract  from  Forth 

mouth  to  Halifax :  why  then,  the  parties  have  said,  **  we  mskc 

<^  a  contract  from  London  to  Halifax^  but  on  a  certain  coo- 

*^  tingency  it  shall  only  be  a  contract  from  London  to  Parts- 

<*  moidhr     That  contingency  not  happenings  reduced  it  is 

fact  to  a  contract  from  Zoni^  to  P(or/j»MMiM  only.    TbewMr 

Vide  supra,   argument  turned  upon  that  distinction.    Mr.  Yo/ai^  who  an 

counsel  for  the  plainti^  put  it  strongly  upon  that  head;  tod 

all  the  judges,  in  delivering  their  opinions^  lay  the  stras  upon 

13  *^ 


\ 


CnxPi  XIXO    OF  RETURTf  OP  FRfBMItJM.  581 

the*  contract  comprisiiig^  two  distinct  conditions^  ilhd  consider- 
11^  the*  i^oyage  aa  being  in  fact  two  voyages :  and  it  was  the 
eatable  wi^  of  considering^  it;  for,  though  it  was  at  first  oon- 
sottDbtedbj  the  parties,  there  was  a  de&azance  afterwards, 
thoi^h  not  in  words.     I  think  Mr.  Justice  Wilmoi  put  it  par- 
tkoktfl J  upon  that  ground ;  but  it  was  the  opinion  of  the 
whoie  court.    There  was  an  usage  also  found  by  the  jury  in 
HuJt  case,  lliat  it  was  customary  to  return  a  proportionable 
part- of  die  premium  in  such  like  cases,  but  th^  could  not  say 
tpAfltfpart;    The  Court  rgected  this  as  ausageforuyic^yfatn^; 
bat  they  argued  irom  it,  that  there  being  such  a  custom,  pliunly 
ahewed  the  general  sense  of  merchantsy  as  to  the  propriety  of 
retuming  a  part  of  the  premimn  in  such  cases :  and  Uiere  can 
be  no  doubt  of  the  reasonableness  of  the  thing.     There  has 
been  an  instance  put  of  a  policy  where  the  measure  is  by  tim^ 
whidi  seems  to  me  to  be  very  strongs  and  apposite  to  the  pre- 
icnt  case ;  and  that  is  an  insurance  upon  a  man's  life  for  twelve 
months.    There  can  be  no  doubt  but  the  risk  there  is  consti- 
tuted by  the  measure  of  time,  and  dqpends  entirely  upon  it : 
tbt  the  underwriter  would  demand  double  the  premium  for  two 
jmn^  that  he  would  take  to  insure  the  same  life  for  one  year 
ocdy-:  in  sudi  policies  there  is  a  general  exception  against  sui- 
dde«    If  the  person  puts  an  end  to^hls  own  life  the  next  day, 
ov.  a  mottdr  after,  or  at  any  other  period  within  the  twelve 
moadii^  there  never  was  an  idea  in  any  man's  breast,  that  part 
of  tlie  premium  should  be  returned.    A  case  of  general  practice 
was  put  by  Mr.  Dunning^  where  the  words  of  the  policy  are, 
^  At  and  firom,  provided  the  ship  shall  sail  on  or  before  the 
finft  oC  August  ;**  and  Mr.  WaUace  considers  in  that  case,  that 
the  whole  policy  would  depend  upon  the  ship  sailing  before  the 
ilntcd'  day.    I  do  not  thiidc  so.    On  the  contrary,  I  think  with 
Mr^  Dmimng^  that  cannot  be.    A  loss  in  port  before  the  day 
tqppointed  for  the  ship's  departure^  can  never  be  coupled  with  a 
eonCiiqjency  after  the  day ;  but  if  a  question  were  to  arise  about 
it|  as-at present  advised,  I  should  incline  to  be  of  opinion,  that 
it-  would  fall  within  the  reasoning  of  the  determination  of 
Sieoenson  v.  Snam :  and  that  there  were  two  parts,  or  contracts 
of  insurance  with  distinct  conditions.    The  fiurst  is,  I  insure 
the  Mp  in  port,  provided  she  is  lost  in  port,  before  the  ist  of 
AitguU$  and  2dly,  if  she  be  not  lost  in  port,  I  insure  her 
then  during  her  voyage,  firom  the  ist  of  Ax^f^  till  slie 

reaches 


or  arTri>"  o?  rizacmt  :j*j.sii 

aa^B  Ac  pen  ^leciiK  ^  rztt  7o:c^  Tv  ai  a  ^ 
■^  hiff^  '^An  zz^  -£4.  ii:>inx  -^x  wiy^iei  aid  cm- 
■omt;  aad  ace  t«rx:  t^«  r2i>t  s.  ^kt:  a^  sae  ik 
mtmmt  Ae  nt  «cc.  :i>:  ^-rr-iii^   nsriis.      Ls  >■  tfao, 

n^  M^^  hsK  ioatcr^  trrc^  rwz,  tcchezs  :^  r«7  ibsH,  n 
is  Mf  loK or  giuur  rraficco::^:.    r   ^.iif^  3ia£  acs^ pipi 

^  ^,-  b«  iLe  oj^c^s-ic:.  c::i^rf-i  ^'^  ^  aae  acRsatOB 
fiaSM  dv  t^lb  of  ^-Y£  :---.  „  -_!-=  :  ;ci  «  An*  iTTTi 
vfcMfcM  Ibe  Moe  a  :/  n  :^  >^-  ^jt^tss^t  »^  ^tkr 
^■■^  "  If  TOO  lijc  tnsier^  r.-^,-  -j^_  ^aiJ^re  ae  fa  nBin 
"  BOaiH  I'win  grre  jc'^  iz  f--":'  .■  i=:=i :  b>i  I  »£1  aot » 
"  wy  appcrbocn^xi:.^     Tit  :L:p  u-^   s^  i^  ndsvtse 

ifaaO  be  ntunwd     I  cannot  ar.  J  tii^re  had  tms  a  m^ 

poti^  would  ac*.  have  reriTed.** 

Mr.  Jurttce  Atton.  —  "  ThL-  cjlsC  depcs<3s  upon  tfae  •■i 
of  thepoUcjr:  and  I  am  of  opinion,  ii  is  ooe  eaantttOBA 
at  a  wtain  grou  som  of  9/.  /><?*  crv^.  tor  a  ccrtuo  poMd  ■ 
tioM^  vi*.  twelve  month: ;  a-id  that  do  divisioa  is  to  ki^ 
pUcd>  Tlie  deUmunation  in  Stevenson  v,  Sncrx,  went  iipu^ 
upon  Uiii  coDBideration,  that  there  were  txn  ttistima  ^"9*1^ 
smI  00  coneidcratjoa  received  bv  the  insured  R>r  the  pwniJM 
Upoa  (be  second  voyage:  and  tliere  certaiiily  was  net;  fa 
there  nerer  was.  any  point  of  time,  when   any  risk  wsi* 
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In  a  subsequent  case,  the  Court  of  Kin^s  Bench  adopted 
the  same  rule  of  decision,  where  the  ship  was  insured  for  12 
months,  and  the  risk  ceased  at  the  end  of  two.  A  distinction 
was  attempted  to  be  made,  because  in  this  case,  th^  whole 
premium  i82.  was  acknowledged  to  be  received  from  the  in-. 
tared  at  the  rate  of  15  shillings  per  month :  and  this,  it  was 
insisted^  evidently  shewed  the  parties  intended  the  risk  to  con- 
tinue only  from  month  to  month.  This  objection  was,  how- 
ever, over-ruled ;  tlie  Court  being  o£  opinion,  that  the  case 
last  reported  decided  this;  and  that  the  155.  per  month  was 
only  a  mode  of  computing  the  gross  sum.  The  case  was  in 
substance  as  follows : 

It  was  an  action  tried  before  Lord  Loug/iboroughj  at  the  Loralne  v. 
Batazes  for  the  county  of  Northumberland,  in  which  the  plain-  ^Jj^DougL 
tiff  declared,  —  That  the  defendant,  in  consideration  tliat  the  s^s* 
pimntiff  at  his  request  had  underwritten  several  policies  of 
insurance  .as  to  certain  sums  of  money  therein  subscribed 
against  his  name,  on  the  ships,  merchandizes,  and  other  things 
therein  respectively  specified,  without  receivmg  tlie  full  pre- 
miums therein  mentioned,  undertook  and  promised  to  pay  the 
plaintiff  so  much  money,  as  the  premiums  therin  mentioned 
to  be  paid  to  him  amounted  to,  with  an  averment  that  they 
amounted  to  40/.    There  was  another  count  for  40L  for 
money  had  and  received  by  the  defendant  to  the  plaintiff's 
use.    The  defendant  pleaded  7iofi  assumpsit  as  to  all  except 
the  sum  of  3/.  upon  which  plea  issue  was  joined ;  and  as  to 
tlie  32.  he  pleaded  a  tender,  and  paid  that  sum  into  court 
Upon  the  plea  of  tender,  issue  was  also  joined.    The  jury 
fiiund  a  verdict  for  the  defendant  upon  the  tender,  and  for  the 
plaintiflr  upon  the  otiier  issue,  for  the  sum  of  15/.  subject  to 
the  opinion  of  the  Court,  whether  he  was  intitled  to  recover 
that  sum  of  15^  or  the  sum  of  3/.  only,  upon  a  case,  which 
stated,  in  effect,  as  follows :  The  plaintiff  had  underwritten 
%oqI.  on  a  policy  effected  at  Newcastle^  (which  was  set  forth  . 
verbatim  in  the  case,)  whereby  the  ship  the  ChoUerford  was 
insured,  against  capture  by  the  enemy  for  (twelve  months^  in 
the  coasting  trade  between  Leith  and  the  Lie  of  Wight ;    be- 
ginning the  13th  oi  March  1779,  and  ending  the  13th  of  the 
sam^mcmth,  1780.     In  the  body  of  the  policy  it  was  stated^ 
^*  That  the  assvfrers  confessed  themselves  paid  the  considera- 

•  **  tion 
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<<  tion  due  unto  them  by  the  assured,  eU  and  after  the  rafe  cf 
«  igs.  per  cent,  pef  month.  At  the  bottom,  c^potite  to  the 
<<  plaintifTs  subscription,  was  written.  Premium  recdved  i6th 
<<  of  Marth  1779;''  and  on  the  back  was  indorsed^  <' J^ 
<<  casUe^  15th  of  Match  1779.  Mr.  John  Gaul  Tkondinsonj  on 
<<  his  ship  the  ChoUerfbrd^  himself  master,  Jhir  twelve  monAsj 
<<  in  the  coasting-trade^  at  and  between  Leith  and  the  Ide  tf 
<<  Wighi^  beginning  the  13th  oi  March  1779,  and  ending  the 
"  l^^oi March  1780.  Enemy  only*  Ai  i $s. per  cera.  per 
<<  monthj  1 8/.**  The  premium  was  not  paid,  though  eacpreaed 
in  the  policy  to  have  been  paid,  it  being  the  usage  in  NewaaUe 
not  to  pay  the  premium  at  the  time  of  making  the  insurance; 
but  at  various  times  after  the  policies  are  effected,  and  some- 
times, not  till  twelve  months  after.  The  ship  was  lost  in  t 
storm,  within  the  first  two  of  the  twelve  mcmths  for  which  die 
insurance  was  made,  and  the  defendant  tendered  to  the  phin- 
tlff*  3/.  as  the  premium  for  two  months.  The  case  then  states 
contradictory  evidence  given  by  vritnesses  on  both  sides,  as  to 
what  had  been  done  at  Newcastle  in  similar  cases ;  but  whidi 
I  forbear  to  set  down ;  because  the  Court  of  King's  Beodi 
was  afterwards  of  opinion,  that  it  ought  not  to  have  been 
received. 

After  the  counsel  f6r  the  defendant  had  been  heard,  tke 
plaintiff^s  counsel  was  prevented  by  the  Court  from  proceeding. 

Lord  Mansfield.  —  *^  This  is  a  mere  question  of  ccmstrao- 
tion,  on  the  face  of  the  instrument,  and  therefore  parol  evi- 
dence should  not  have  been  admitted  to  explain  it.  It  19  an 
insurance  for  twelve  months,  for  one  gross  sum  of  i  SL  They 
have  calculated  this  sum  to  be  at  the  rate  of  155.  per  month. 
But  what  was  to  be  paid  down  ?  Not  1 55.  for  the  first  montK 
and  so  from  month  to  month ;  but  1 8/.  at  once.  Two  ones 
have  been  mentioned.  Stevenson  v.  Snow  was  decided  on  tbe 
ground  of  there  being  two  voyages.  Tyrie  v.  Fletcher  is  direct!/ 
in  point  against  the  defendant.  There  are  two  principles  in 
these  cases;  ist.  If  the  risk  has  never  begun,  the  wliole 
premium  is  to  be  returned,  because  there  was  no  consideratioo : 
2dly,  When  the  risk  has  b^un,  there  shall  never  be  a  retonb 
although  the  ship  should  be  taken  in  24  hours." 

Mr.  Jo«- 
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sible  risk.  In  this  place,  it  would  be  sufficient  to  observe,  in 
mswer  to  such  an  objection,  that  the  opinion  then  delivered 
^  Lord  Mansfield  was  a  mere  obiter  dictum  upon  a  point, 
irising  only  in  the  course  of  argument;  in  which  case  the 
{Katest  abilities  are  liable  to  mistake.  But  His  Lordship  de- 
that  opinion,  with  a  wise  and  prudent  reservation, 
as  at  present  advised^  he  thought  so  and  so :  and  it  rc- 
lects  no  discredit  upon  any  man,  however  renowned  for 
mowledge,  to  alter  an  opinion  upon  mature  deliberation. 
rhere  is,  however,  one  very  obvious  distinction,  upon  which 
lie  Court  relied  much,  between  Meyer  v.  Gregson^  and  the 
aue  put  in  Ti/rie  v.  Fletcher :  for  in  the  latter,  the  insured  has 
tied  a  most  significant  word  {provided)  to  mark  the  difference 
between  the  two  parts  of  the  risk ;  at  and  Jrom^  provided  she 
nilf  4^."  In  the  former,  the  insured  has  expressly  provided 
br  a  return  of  premium,  in  case  the  ship  sails  with  convoy ; 
iVhy  did  he  not  use  the  same  precaution,  lest  she  should  not 
ail  by  the  day  limited?  Having  done  it  in  the  one  case,  it  is 

0  be  presumed  he  did  not  mean  to  do  it,  or  that  the  insurer 
vould  not  consent  that  it  should  be  done,  in  the  other:  and 
s  the  parties  had  not  divided  the  risk  themselvee,  the  court 
ould  not  do  it  for  them. 

In  another  case  upon  an  insurance  "  at  and  from  any  port  o»lt  v. 
'  or  ports  in  Jamaica  to  London^  following  and  commencing  b.  R.Eist. 
■  on  her  first  arrival  there,  warranted  to  sail  with  convoy  ai  Geo.  ill. 

firom  the  place  of  rendezvous  to  Great  Briiainy"  the  same 
uestions  were  again  agitated.  But  as  the  counsel  differed 
pon  the  evidence  given  at  the  trial,  the  main  question  was 
Dt  fully  discussed  by  the  Court,  but  was  sent  back  to  a  new 
ial. 

The  last  case  upon  this  subject  was  also  an  action  for  a  re-  l-orj  v, 
irn  of  the  premium.     The  policy  was  "  at  and  from  Jamaica  ^^^^rwn' 

1  Zjondan^  warranted  to  depart  with  convoy  for  the  voyage,  ^5  Gta  UK 
id  to  sail  on  or  before  the  1st  of  August^  upon  goods  on  board 

tfbip  called  the  Jamaica^  at  a  premium  of  12  guineas  ^- 
ni/*  The  ship  sailed  from  Jamaica  to  London  on  the  31st 
*Jidy  1782,  but  without  any  convoy  for  the  voyage.  At  the 
ial  before  Lord  Mansfield^  the  jury  found  a  verdict  for  the 
aintifi^  subject  to  the  opinion  of  the  G>urt  upon  a  case, 

8  8  3  <?tating 
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the  ploiiitiiT  insisted,  that  as  there  was  a  oouBt  m  the  deckn- 
tion  for  money  had  and  received,  the  vojage  inanrcd  a«g|hl  to 
be  considered  as  composed  of  three  distinct  parts  or  voyages : 
namelyi  from  Hoafleur  to  Angola ;  2dly,  finom  jhigola  ta  Si. 
Domingo  s    and   3dly,  from  Si.  Domingo  to  JF/ofj^Cnr;  nd 
that)  as  the  voyage  from  St.  Domingo  to  MonfUur  bad  never 
commenced,  the  premium  ought  to  be  8{qM>rtioiied,  and  a  re- 
turn made  of  that  part  which  was  paid  to  insure  the  risk  fcosi 
St*  Domingo  XoHonfleitr.     Lord  Mansfidd  took  the  opinioB  of 
the  jury  upon  that  point  also ;  and  they  were  clear  there  ongk 
io  be  no  return*    Next  day,  however,  His  Lordship  said^  he 
had  turned  that  question  in  his  mind,  and  that  he 
some  doubts  upon  it,  and  as  it  was  a  question  of  lacw, 
Mr.  Lee  to  move  for  a  new  trial  on  that  ground.    It 
however,  afterwards  moved  on  both  grounds;  namely,  O&litf 
question  of  fact,  whether  the  deviation  was  wilfiil :  and  TiSff, 
On  the  question  of  law,  whether,  supposing  it  wiUuI,  thor 
ought  to  be  a  return  of  premium. — ^These  questions  were  fidtj 
discussed  by  three  advocates  on  each  side;  and  the  Court sbo 
took  time  to  deliberate  upon  them :  after  which  the  Lonl 
Chief  Justice  delivered  the  unanimous  opinion  of  the  vfaok 
court. 

Lord  Mansfield,  after  stating  that,  upon  the  qnestiaB  flf 
fact,  they  were  perfectly  satisfied  with  the  verdict  of  the  jtrfi 
proceeded  thus :  *^  If,  however,  the  plaintiflp  should  socessi 
on  the  second  point,  the  determination  would  virtually  sHov 
him  a  new  trial  on  the  whole  of  the  cause,  because  no  apceiil 
case  was  reserved.  But,  on  the  fullest  conaideratioDf  and 
after  looking  into  all  the  cases  (though  my  c^iinioii  h$ 
fluctuated),  we  arc  now  all  clearly  of  opinion,  that  thoeoifk 
not  to  be  any  return.  The  question  depends  upon  thii: 
Whether  the  policy  contains  one  entire  risk  on  one  ^opfi 
or  whether  it  is  to  be  split  into  six  di£ferent  risks ;  ibr,  kv 
splitting  the  words,  and  taking  ^^at"  and  <^  from  "  sq)aiiiel^ 
it  will  make  six,  viz.  ist,  ^  Honflewi  2d,  From  Hoifffff^ 
Angola :  3d,  At  Angola,  &c.  The  principles  are  dt^ 
Where  the  risk  has  never  begun,  there  must  be  a  rcnni'| 
premium;  and  if  the  voyages,  in  this  case,  aredistiodf  ^ 
risk  from  Si.  Domingo  to  HonJUnr  never  b^an.  On  ^^ 
hand,  if  tlie  risk  has  once  begun,  you -cannot  sever  iti  ^ 

appoiti* 
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rtian  the  premium.  In  an  insurance  npon  a  lifei  \^ith 
Ommon  exceptions  of  suicide,  and  the  hands  ot  justice, 
'  party  commit  suicide^  or  is  executed  in  twenty-four 
i,  there  shaQ  be  no  return.  The  case  is  the  same  if  a 
^  insured  is  once  begun.  Is  this  one  entire  risk  ?  The 
ed  and  insurers  consider  the  premium  as  an  totirc  sum 
le  whole,  without  division :  it  is  estimated  on  the  whole  . 
L  per  cent.  And,  which  is  extremely  material,  there  is 
liere  any  contingency,  at  any  period,  out  or  home,  men- 
1  in  the  policy,  which  happening  or  not  happening,  is 
t  an  end  to  the  insurance.  The  argument  must  be,  that, 
ship  had  been  taken  between  HanJUwr  and  Angela^  there 
have  been  a  return.  By  an  implied  warranty,  every  ship 
be  sea-worthy  when  she  first  sails  on  the  voyage  insured, 
'le  need  not  continue  so  throughout  the  voyage;  so  that, 
t  is  one  entire  voyage,  if  the  ship  was  sea-worthy  when  ^ 

!ft  HonfleuTj  the  underwriters  would  have  been  liable^ 
^  she  had  not  been  so  at  Angola,  &c. ;  but  according  to 
mstruction  contended  for  on  behalf  of  the  plaintifi^  she  Vide  ante, 
have  been  sea^-worthy,  not  only  at  her  departure  from  ^*'*' 
^eutj  but  also  when  she  sailed  from  Angola,  and  when  she 
from  St  Domingo*  The  cases  of  Stevenson  v.  Sfiauo  and 
V.  Ntiti  were  quite  different  from  this.  They  depended 
this,  that  there  was  a  contingency  specified  in  the  policy, 
the  hot  happening  of  which  the  insurance  would  cease. 
fvenson  v.  Snaw,  it  depended  on  the  contingency  of  the 
liling  with  convoy  from  Portsmouth,  whether  there  should 
insurance  from  that  place.  This  necessarily  divided  the 
md  made  two  voyages.  In  Bond  v.  Nutt,  it  was  held, 
there  were  two  risks,  upon  the  same  principle.  "  At 
^jccT  was  one;  the  other,  viz.  the  risk  ^^  from  Jamaica^ 
ded  on  the  contingency  of  the  ship  having  sailed  qfn  or 
ihtjirst  of  August :  that  was  a  condition  precedent  to 
surance  on  the  voyage  from  Jamaica  to  London.  The 
tises  of  Tyrie  v.  Fletche?',  and  Lorraine  v.  Tkomlinson,  are 
ifroiig,  for,  if  you  could  apportion  the  premium  in  any 
it  would  be  in  insurances  upon  time.  Therefore,  on  very 
^nsideratidn,  we  think  this  one  entire  risk,  one  voyage, 
lat  there  can  be  no  return  of  premium/*  The  rule  was 
irged. 

Q  o  -^  Accord- 
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Meyer  v.         Accordingly  in  another  action  for  return  of  premium,  tried 
R^Sft.    before  Mr.  Justice  WiUes^  on  the  northern  circoit,  where  aver- 
14  Geo.  ni.  diet  had  been  given  for  the  plaintiff,  upon  a  motion  to  set  aside 
the  verdict,  and  to  enter  a  non-suit,  a  decision,  similar  to  that 
of  Bermon  v.  fVoodbridge  was  made.     The  insurance  was  ^  M 
<<  and  from  Jamaica  to  Liverpool^  "warranted  to  sail  on  or  befirt 
^  thejirst  of  August^  pretnitm  tmenty  guineas  per  cent,  to  rttmn 
^  eighty  if  she  sailed  with  convoj/"     The  ship  did  not  sail  till 
September  and  was  lost.     The  jury  apportioned  the  premiam, 
and  gave  the  plaintiff  a  verdict  for  eight  guineas,  the  de> 
fendant  having  paid  eight  for  the  convoy  into  court,  wbiA 
was  allowing  four  for  the  risk  run  by  the  defendant  at  «fe- 
maica. 

Lorcl  Mansfield.  —  <'  It  would  be  endless  to  go  into  enquiries 
about  the  risk  at  Jamaica*  It  appears  on  the  evidence  to  be 
different  on  different  sides  of  the  island*  Besides  the  parties 
have  divided  the  risk,  with  respect  to  convoy ;  for  it  is  a  pre- 
mium of  twenty  guineas,  to  return  eight,  if  she  sail  with  con- 
voy :  but  there  is  an  absolute  warranty  as  to  the  sailinj^  and 
nothing  said  of  the  premium/' 

Mr.  Justice  JVilles  thought  the  premium  should  be  appor- 
tioned. 

Mr.  Justice  AsfiAurst  and  Mr.  Justice  Btdler  agreed  vith 
Lord  Mansfield^  the  latter  observing,  that  as  the  parties  have 
not  considered  it  as  two  risks,  nor  estimated  the  risk  at  J^ 
maicOj  the  Court  cannot  do  it  for  them.  In  all  the  insorancei 
from  Jamaica,  the  policy  runs  "  at  and  from,*'  and  thoog^ 
in  many  instances  the  voyage  has  not  begun,  yet  there  nerer 
was  an  idea  of  the  premium  being  returned,  and  that  noosige 
was  found  by  the  jury.  The  rule  for  entering  the  judgmcoe 
of  nonsuit  was  made  absolute. 

Vidf  supn.  I  ^^  aware  that  the  decision  in  this  case  may  seem  to  duh 
with  what  fell  from  Lord  Mansfield,  in  delivering  his  opiniao 
in  the  case  of  T^riev.  Fletcher;  in  which  he  put  a  suppoifl' 
case  of  an  insurance  <'  at  and  from,  praoided  the  ship  ihil 
sail  on  or  before  the  first  of  August/*  In  such  a  case,HisLonIsiif 
observed,  as  then  advised,  he  should  incline  to  think  if  a  din- 

sib!e 
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able  risk.  In  this  place,  it  would  be  sufficient  to  observe,  in 
newer  to  such  an  objection,  that  the  opinion  then  delivered 
fy  hord  Mansfield  was  a  mere  obiter  dictum  upon  a  point, 
rising  only  in  the  course  of  argument;  in  which  case  the 
;Katest  abilities  are  liable  to  mistake.  But  His  Lordship  de- 
hrered  that  opinion,  with  a  wise  and  prudent  reservation, 
hat,  as  at  present  advised^  he  thought  so  and  so :  and  it  re- 
jects no  discredit  upon  any  man,  however  renowned  for 
nowledge,  to  alter  an  opinion  upon  mature  deliberatu)n. 
rbere  is,  however,  one  very  obvious  distinction,  upon  which 
be  Court  relied  much,  between  Meyer  v.  Gregsan^  and  the 
me  put  in  Tyrie  v.  Fletcher :  for  in  the  latter,  the  insured  has 
fed  a  most  significant  word  {provided)  to  mark  the  difference 
etween  the  two  parts  of  the  risk ;  at  andfrom^  provided  she 
tOf  4^"  In  the  former,  the  insured  has  expressly  provided 
nr  a  return  of  premium,  in  case  the  ship  sails  with  convoy ; 
Vhy  did  he  not  use  the  same  precaution,  lest  she  should  not 
111  by  the  day  limited?  Having  done  it  in  the  one  case,  it  is 

>  be  presumed  he  did  not  mean  to  do  it,  or  that  the  insurer 
^oold  not  consent  that  it  should  be  done,  in  the  other :  and 
s  the  parties  had  not  dividetl  the  risk  themselves,  the  court 
DHld  not  do  it  for  them. 

• 
In  another  case  upon  an  insurance  "  at  and  from  any  port  o*l«  v« 
or  ports  in  Jamaica  to  London,  following  and  commencing  b.  R.Eist. 
'  on  her  first  arrival  there,  warranted  to  sail  with  convoy  ai  Geo.  ill. 
'  from  the  place  of  rendezvous  to  Great  Britain^"  the  same 
Qestions  were  again  agitated.     But  as  the  counsel  differed 
pen  the  evidence  given  at  the  trial,  the  main  question  was 
0t  fully  discussed  by  the  Court,  but  was  sent  back  to  a  new 
nal. 

The  last  case  upon  this  subject  was  also  an  action  for  a  re-  Lorj  v, 
im  of  the  premium.     The  policy  was  «  at  and  from  Jamaica  ^^.'^rtm, 

>  lAmdon,  warranted  to  depart  with  convoy  for  the  voyage,  *5  Gta  in.. 
id  to  sail  on  or  before  the  1st  of  August,  upon  goods  on  board 

Aip  called  ihe  Jamaica,  at  a  premium  of  12  guineas  j^er 
"M!*  The  ship  sailed  from  Jamaica  to  London  on  the  31st 
"  Jdy  1782,  but  without  any  convoy  for  the  voyage.  At  the 
ial  before  Lord  Mansfield,  the  jury  found  a  verdict  for  the 
^ntifij  subject  to  the  opinion  of  the  G>urt  upon  a  case, 

Q  8  3  stating 
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sta^ng  the  facts  already  menUoned.  In  addition  to  wUdi, 
they  expressly  find,  that  it  is  <<  the  constant  and  invariable 
<<  usage  in  an  insurance,  at  and  from  Jamaica  to  LondoKj 
<<  warranted  to  depart  with  convoy,  or  to  sail  on  or  before  tfat 
<<  I  St  of  Augifstf  when  the  ship  does  not  depart  with  oonvoj, 
<<  or  sails  after  the  ist  oi  August^  to  return  the  premiam,  de- 
«  ducting  one  half i>eT  centJ* 

Lord  Mansfield.  —  ^^  An  insurance  being  on  goods  wir- 

ranted  to  depart  with  convoy,  the  ship  sails  without  oonvoy; 

and  an  action  is  brought  to  recover  the  premium.     Thekvis 

clear,  that  if  the  risk  be  commenced,  there  shall  be  no  letoni. 

Hence  questions  arise  of  distinct  risks  insured  by  one  poliqf  or 

instrument.     My  opinion  has  been  to  divide  the  risks.    1  aa 

aware  that  there  are  great  difficulties  in  the  way  of  appoitiao- 

mcnts,  and  therefore  the  Court  has  sometimes  leaned  agaiast 

Vide  Meyer  them.     But  where  an  express  usage  is  found  by  the  jury,  the 

t.Orcgioo.    jjgicuj^y  jg  cured.     They  offered  to  prove  the  same  usage  as 

to  tlie  West'Indies  in  general ;    but  I  stopped  them,  and  ood- 

fined the  evidence  to  Jamaica" 

Mr.  Justice  Wtllesj  and  Mr.  Justice  Ashhursij  concurred  itith 
His  Lordship. 

Mr.  Justice  BuUer.  —  <<  The  counsel  for  the  defendant  did 
right  in  his  argument  to  make  the  chief  question,  Whedtf 
parol  evidence  of  this  usage  ought  to  have  been  received  ?  b 
mercantile  cases  from  Lord  HoW^  time,  and  in  policies  of  in- 
surance in  particular,  a  great  latitude  of  construction  as  to 
usage  has  been  admitted.  By  usage,  places  come  within  the 
policy,  which  are  not  expressed  in  words ;  usage  explaios  aod 
even  controls  the  policy.  The  usage  here  found  by  the  jury 
is  universal :  and  though  in  some  cases  one  half  per  cent,  may 
be  a  small  premium  for  the  risk  at ;  yet  the  underwriters  vt 
aware  that  it  is  so.  In  Meyer  v.  Gregsoriy  no  usage  was  fooiui* 
Besides  in  cases  of  this  kind,  where  every  thing  is  left  to  tbe 
whim  and  caprice  of  a  jury,  I  lean  much  against  tbenk 
Here  a  general  and  certain  usage  is  found ;  and  no  iocofif 
venience  can  result  from  it."  TYicpostea  was  delivered  to  tic 
plaintiff. 

Froo 
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From  the  tenour  of  all  these  cases  it  should  seem,  as  Lord 
Monoid  said  in  the  case  of  Long  v.  AUetij  that  so  many 
dijBSculties  occur  in  apportioning  the  premium,  that  the  Courts 
are  often  obliged  to  decide  against  it,  unless  there  be  some 
usage  upon  the  subject.  Even  in  the  case  of  Stevenson  v.  Snaa?, 
the  jury  found  th^t  it  had  been  usual  to  divide  the  risk;  and 
although  the  Court  rejected  the  usage  for  uncertainly,  becausa 
it  did  not  ascertain  what  proportion  of  the  premium  should  be 
returned ;  yet  they  expressly  say,  that  it  serves  to  shew  what 
the  idea  of  the  mercantile  world  is  upon  the  sutgect.  If,  in- 
deed, we  look  back  to  all  the  cases  reported  in  this  chapter, 
we  never  find  an  apportionment  take  place^  except  in  Sievenson 
V.  SnoiVy  and  L,ong  v.  Aliens  on  account  of  the  difficult,  unless 
there  be  some  usage,  as  in  those  cases,  to  guide  and  direct  the 
judgment  of  the  Court :  and  of  late  years  one  has  known  no 
instance  of  an  apportionment  occur. 

Before  this  chapter  is  concluded,  it  ^vill  be  proper  to  observe.  Vide  mtt, 
that  in  the  case  of  Bond  v.  Ntdij  which  was  so  often  mentioned  ^'^^' 
in  the  argument  of  the  cases  upon  apportionment,  the  ques- 
tion never  arose.  In  that  case,  the  two  material  questions 
were,  as  may  be  seen  by  a  reference  to  it  in  the  two  preceding 
chapters  of  this  work,  whether  the  ship  had  complied  with  a 
warranty  of  sailing  by  a  particular  day :  and  whether  in  going 
to  the  place  of  rendezvous  for  convoy,  she  was  guilty  of  a  wilful 
deviation.  It  was  proper  to  mention  this,  to  prevent  miscon- 
struction ;  and  it  was  also  taken  notice  of  by  Mr.  Justice  Bidler^ 
in  the  case  of  I^mg  v.  AUen. 


S8  * 


Chip.  XX.]     OF  THE  PROCEEDINGS,  &&  393 
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luxount  of  the  said  undertaking ;  and  accordingly  Conninck 
paid  him  divers  sums  amounting  to    35,000   guilders,   and 
look  distinct  receipts  for  the  same^  according  to  the  propor- 
tion for  which  the  appellants  were  concerned  therein :  he  also, 
by  the  order  and  direction  of  the  appellants,  and  for  their 
use  or  benefit,  agreed  with  the  respondents  to  insure  on  the 
said  ship  the  Flavdria^  5000/.  and  by  a  policy,  dated  the  26th 
day  of  December  1720,  this  insurance  was  effe(:ted,  at  a  pre* 
mium  of  i  iL  per  cent.     The  ship  sailed  from  Ostend^  in  order 
to  proceed  to  China;  but  on  her  way  was  seized  at  Bencoolen, 
in  the  East  hidieSy  by  the  governor,  being  an  English  settle- 
ment, and  the  ship  and  cargo  were  confiscated.     The  appel- 
lants, upon  notice  of  this  event,  applied  to  the  respondents 
finr  payment  of  the  5000/.  insured,  and  produced  to  them  the 
several    receipts  for  their   respective  interests  in  the  ship, 
and  affidavits  affirmmg  the  several  sums  therein  mentioned,  to 
haTe  been  really  and  band  Jide  paid.     But  the  respondents  re* 
ibsing  to  pay,  or  make  any  satisfaction  to  the  appellants,  they 
irought  their  bill  in  the  Court  of  Chancertfy  agiunst  the  re- 
spondents, and  the  said  Conninck^  praying,    that  the  respond^ 
ents  might  be  decreed  to  pay  the  appellants  the  said  sum  of^oooL 
imth  interest^  according  to  their  several  and  respective  shares 
and  proportions  thereof.     To  this  bill  the  respondents  put  in 
a  demurrer  and  answer,  and  to  such  part  of  the  bill,  as  sought 
to  compel  them  to  pay  the  appellants  the  5000/.  or  tc^  make 
them  any  satisfaction  for  any  loss,  which  had  happened  to  the 
ship,  they  demurred ;  and  for  cause  of  demurrer  shewed,  that 
if  the  policy  of  insurance  in  the  bill  mentioned  was  forfeited, 
a  proper  action  at  lam  lay  to  recover  the  money  due  thereupon ; 
and  that  the  appellants,  if  they  were  entitled  to  such  relief  as 
they  prayed  by  their  bill,,  might  have  their  complete  and  ade- 
quate remedy  by  an  action  at  law,  where  such  matters  were 
properly  cognizable,  and  where  the  appellants  ought  to  prove 
tkdr  interest  in,  and  the  loss  of  the  ship.    The  demurrer 
came  on  to  be  argued  before  Lord  Chancellor  King^  when 
His  Lordship  ordered  it  to  stand  over  for  two  months  till  Con* 
nincfs  answer  should  come  in  ;  and  if  the  i^pellants  did  not 
procure  such  answer  in  two  months,  the  demurrer  was  to  be 
allowed.     Conninck  accordingly  put  in  his  answer  within  two 
mcmths,  and  thereby  admitted,  that  he  made  the  assurance  in 
his  own  name,  in  trust  and  for  the  benefit  of  the  appdiants ; 

but 
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but  said  he  did  not  care  to  permit  the  appelianis  to  bring  amj 
action  against  the  respondents  in  Us  names  he  being  advised, 
that  if  any  such  action  should  be  brought  and  they  duMild  not 
prevail  therein,  he  would  be  personally  liable  to  pay  all  Ae 
costs  and  charges  occasioned  in  consequence  tbePKi£    la  sup- 
port of  the  demurrer  it  was  urged,  that  die  appeUgmta*  d^auuid 
was  plainly  a  demand  at  law,  as  they  had  nothing  to  prate 
but  their  interest,  and  the  loss  of  the  ship,  which  were  ftcis 
proper  to  be  tried  by  a  jury.     There  was  no  equity  snggMted 
by  the  bill,  but  a  pretended  difficulty  to  produce  wiloMMi: 
and  that  their  trustee  refused  to  permit  them  to  bring  as  a^ 
tion  in  his  name :  that  the  former  objection  might  with  cfnl 
reason  be  suggested  in  almost  every  case  of  a  poli^  cS  mm^ 
ance ;  and  the  latter  appeared  manifestly  to  be  thrown  into  the 
bill,  merely  to  change  the  jurisdiction,  and  it  was  in  a  gmt 
measure  falsified  by  the  trustee's  answer,  for  he  did  not  siy 
that  he  ever  refused,  but  only  that  he  did  not  care  toperwutUt 
name  to  be  made  use  qf*     If  bills  of  this  kind  were  encounged, 
.  it  would  be  easy  to  bring  all  sorts  of  property  to  be  tnedint 
court  of  Equity. 

Upon  these  reasons,  Lord  King  allowed  the  demurrer;  ind 
upon  an  appeal  to  the  House  of  Lords,  after  hearing  coobkI 
upon  it,  it  was  ordered  and  adjudged,  that  the  same  should  be 
dismissed ;  and  the  order  complained  of,  affirmed* 

There  may,  it  is  true^  be  cases,  where  an  application  to  i 
court  of  Equity  on  the  part  of  the  insured,  is  strictly  propfl'* 
and  will  be  entertained.     For  instance,  if  the  trustee  in  a  po- 
licy of  insurance  do  actually  refuse  his  name  to  the  cai»  qu 
trust  in  an  action  at  law,  there  may  be  some  pretence  for  gpin; 
into  a  court  of  Equity,  as  Lord  Hardwicie  haa  once  observed 
2  Atk.  359.  Or  if,   from  a  concurrence  of  circumstances,    the  pcrsoc^ 
whose  testimony  is  requisite  to  the  decision  of  some  diqpoted 
fiu;ts,  reside  abroad,  the  Court  of  Chancery  will  grant  aooa- 
mission  to  examine  those  witnesses.    But  it  is  not  upon  a  att^ 
general  trust,  or  the  loose  suggestions  of  any  of  these  k^ 
that  this  extraordinary  interposition  will  take  place. 

Chuty  V.  There  are  also  cases,  in  which  the  insurers  may  go  JOft 

M^Zr^    Equity,  to  obtam  injunctionB  to  stay  the  proceedings  i««nst 

a  Atk.  359  thcsJ 
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them  at  law :  as  in  the  last  cose  mentioned,  where  the  evidence 
of  perfons  abroad  is  requisite  for  their  defence ;  in  which  situa- 
tion^  they  shall  have  a  commission  to  esiaminc  witnesses  abroad, 
and  an  injunction  to  stay  proceedings  at  law  in  the  mean  time. 
Another  ground  for  an  application  to  a  couit  of  Equity,  is  a 
suspicion  of  fraud  on  the  part  of  the  insured,  and  of  which 
I  fiear  the  chapter  on  fraud  produces  too  many  instances :  in 
such  cases  the  Court  will  compel  the  party  charged  to  make 
a  full  disclosure  upon  oath  of  all  the  circumstances  that  are 
unthin  his  knowledge;  and  to  deliver  up  all  papers  and  docu-  ^'^^^  ^^  ^^ 
mentSf  that  are  at  all  material  to  the  question.  But  except  in 
these  instances,  all  issues  upon  policies  of  insurance  must  be 
tried  in  the  courts  of  common  law.  Even  if  the  parties,  by  a 
clause  in  the  policy,  agree  that  in  case  of  a  dispute,  it  shall  be 
referred  to  arbitration,  that  will  not  be  a  sufficient  bar  to  an 
action  at  law ;  provided  no  reference  has  been  in  fiu^  made^ 
nor  is  depending. 

.  Thus  in  an  action  upon  a  policy  of  insurance  it  ajqpeared,  Kill  v. 

that  a  clause  was  inserted,  that  in  case  of  any  loss  or  dispute  ^^'{![^j20u 

about  the  policy,  it  should  be  referred  to  arbitration:  and  the  inThomp- 

plaintiff  averred  in  his  declaration,  that  there  had  been  no  re-  ^J' 

ference.     Upon  the  trial  at  Guildhall^  the  point  was  reserved  STermRep. 

for  the  consideration  of  the  Court,  whether  this  action  would  held  that  a 

lie  before  a  reference  had  been  made ;  and  it  was  held  by  the  covenant  in 

'  a  deed  to  re- 

whole  Court,  that  if  there  had  been  a  reference  depending,  fer  all  mat- 
or  made  and  determined,  it  might  have  been  a  bar ;  but  the  suffiji*^nt*to 
agreement  of  the  parties  cannot  oust  this  court ;  and  as  no  oust  the 
reference  has  been,  nor  any  i»  depending,  the  action  is  well  a^^'euuify^ 
brought,  and  the  plaintiff  must  have  judgment.  of  their  ju- 

Having  thus  seen  in  what  courts  the  party  injured  in  the 
€X>ntract  of  insurance  is  to  seek  for  redress,  let  us  now  con- 
sider^ by  what  form  of  action  that  redress  is  to  obtained.  The 
act  of  parHaraent,  by  which  the  two  Insurance  Companies  6Geo.  i. 
urere  erected,  ordered,  that  they  should  have  a  common  seal,  ^-  '^* 
by.  affixing  which,  all  corporate  bodies  ratify  and  confirm 
their  contracts.  Hence  a  policy  of  insurance  made  by  the 
Mojfal  Exchange  Assurance  Company,  or  the  London  Assu- 
rance Company,  is  a  contract  under  seal ;  and  if  the  contract 
is  broken,  the  proceedings  against  these  Companies  must  be 
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by  action  of  debt  or  covenant.     From  this  circumstance  a 
great  tnconvenience  arose ;  for  under  the  plea  of  the  genenl 
issue  to  an  action  of  debt  or  covenant^  the  true  roeriu  of  the 
case  could  seldom  come  in  question :  but  in  order  to  bring 
them  forward,  it  became  necessary  to  plead  specially.    Thii 
was  attended  with  such  a  heavy  escpcnce,  such  great  delays 
and  frequent  applications  to  courts  of  equity  for  relief,  that 
the  legislature  at  last  interposed,  and  enacted,    ^  that  in  cS 
11  Geo.  I.    <<  actions  cf  debt  to  be  sued  or  commenced  against  either  of 
«^  JO-  ^•43-   cc  ij^g  gui^  corporations,  upon  any  policies  of  insurance  under 
(<  the  common  seal  of  such  corporations,  for  the  assuring  of 
<^  any  ship  or  ships,  goods  or  merchandises,  at  sea  or  going  to 
<<  sea,  it  should  and  might  be  lawful  to  and  for  the  said  cor- 
<<  porations,^  in  such  action  or  suit,  to  jlead  generalfyj  tkai 
*^  they  awed  nothing  to  the  plaintiflF  or  plaintiflfs  in  such  suit 
*'  or  action ;  and  that  in  all  actions  ofanenant^  which  sboold 
be  sued  or  commenced  against  either  of  the  said  corporatioos 
upon  any  such  policy  of  assurance  under  the  common  sell 
of  such  corporation  for  the  assuring  of  any  ship  or  dupii 
^^  goods  or  merchandises,  at  sea  or  going  to  sea,  it  should 
<^  and  might  be  lawful  for  the  said  respective  corporatioos)  in 
'^  such  action  or  suit,  to  plead  generally,  that  they  had  not 
*^  broke  the  covenants   in  such  policy  contained,  or  any  of 
*'  them ;  and  if  thereupon  issue  should  be  joined,  it  shouki 
^^  and  might  be  lawful  for  the  jury,  if  they  should  see  caosf, 
upon  th^  trial  of  such  issue,  to  find  a  verdict  for  the  plain- 
tiff or  plaintiffs  in  such  suit  or  action,  and  to  give  so  much, 
or  such  part  only  of  the  sum  demanded,  if  it  be  an  actiou 
<^  of  debt,  or  so  much  in  damages,  if  it  be  an  action  of  cove- 
^'  nant,  as  it  should  appear  to  them,  upon  the  evidence  given 
^^  upon  such  trial,  such  plaintiff  or  plaintiffs  ought  in  justice 
♦<  to  have." 

3f>  Oea  3.  In  a  subsequent  act  of  parliament  the  following  clause  L» 
inserted,  **  that  if  any  action  or  suit  shall  be  commenoed^ 
brought,  or  prosecuted  against  the  corporation  of  the  Bpfel 
Exchange  assurance  of  bouses  and  goods'  from  fire^  by  soj 
person  or  persons  bodies  politick  or  corporate,  for  or  con- 
cerning any  assurance  or  assurances  by  the  said  recited 
charter,  or  hereby  authorised  to  be  made,  or  relating  to 

the  powers  hereby  granted,  or  concerning  any  other  matter 

«<or 
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,  <<  or  thing  herein  or  in  the  said  charter  above  recited  con- 

<^  tained,  the  said  corporation  and  their  successors  may  in 

^  such  action  or  suit  plead  the  general  issue,  and  give  the 

^<  special  matter  in  evidence.'^ 

The  charter  recited  in  the-  act  is  that,  which  enabled  the 
company  to  make  insurances  for  Mves  at)d  against  fire;  and 
therefore  it  should  seem  (a  similar  act  having  past  respecting 
the  London  Assurance  Company)  that .  in  insurances  on  lives, 
and  insurances  against  fire,  both  these  companies  may  plead 
the  general  issue,  as  they  might  by  virtue  of  the  statute 
II  Gto.  I.  in  cases  of  marine  insurances. 

Since  the  three  first  editions  of  this  work  were  published,  39  Oeo.  3. 
an  act  of  parliament  passed,  enabling  His  Majesty  to 'incorpo-  s^^j. 
r&te^  by  charter,  a  company  to  be  called.  The  Globe  Insurance 
Ckm^pamf^  which  charter  shaU  empower  them  tp  make  in- 
surances upon  lives ;  or  on  houses,  warehouses,  goods,  ships, 
Tcssels,  barges,  and  other  craft,  with  their  cargoes,  in  port, 
or  used  on  navigable  canals,  farming  stock,  and  all  other  pro- 
perty, against  loss  or  damage  by  fire,  within  GrecU  Britain  or 
Ireland^  and  any  other  parts  abroad,  within  HUls  Majesty's 
dominions  or  not;  and  for  other  purposes  hereafter  to  be 
mentioned  in  their  proper  place.  I  only  allude  to  this  new 
corporation  at  present,  for  the  purpose  of  stating^  that  by  the 
9th  Section  of  the  act  of  incorporation  above  quoted,  the 
same  pleas,  and  the  same  power  to  the  jury  to  assess  the 
damages  which  shall  actually  appear  to  be  du^  are  given,  in 
file  case  of  The  Globe  Insurance  Company,  as  were  given  tp 
the  Royal  Exchange  and  London  Assurance  Companies  by 
the  acts  lately  recited.  Thus  it  stands  with  respect  to  the 
corporations. 

Wherever  the  contract  of  insurance  is  entered  into  with  a 
private  underwriter,  it  is  done  by  the  insurer  merely  sub- 
scribing his  name  to  the  instrument,  which  is  no  more  than 
what  is  called  by  the  lawyers  a  simple  contract;  the  remedy 
for  a  breach  of  which  is  by  an  action  of  assumpsit^  or  an 
action  upon  the  case  founded  upon  the  promise  and  under-  . 
taking  of  the  insurer.  There  are,  however,  it  is  to  be  observed,  00111/1^7. 
two  kinds  of  actions  of  assttmpsit  t  the  one,  what  is  denominated 
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a  general  indAitaius  assumpsit,  in  which  the  phintiff  states  goe- 
nerally,  that  the  drfendant, being  indebted  to  him  in  so  mudi  mo- 
ney for  goods  sold,  &c.  or  for  money  lent  to  the  defendant,  or 
for  money  had  and  received  to  the  use  of  the  plaintiff,  in 
consideration  thereof  undertook  and  promised  to  pay  die 
amount;  the  other  is  called  a  special  assttrnpsit,  which  nnist 
always  be  founded  on  some  particular  or  special  agreement* 
The  former  can  never  be  used  as  the  means  to  recover  up(»  a 
iSaik.2i.  policy  of  insurance.  The  only  cases,  in  which  it  can  be  at 
^kmner,  ^  ^^  ^-^^  respect  to  this  contract  are,  where  money  htf 
been  paid  by  mistake  to  the  insured  by  the  insurer,  upcm  the 
supposition  of  a  loss,  when  in  fact  there  was  none ;  a  mle 
which  holds,  whether  the  money  was  paid  through  the  fraiid 
or  mistake  of  the  receiver ;  or  where  the  insured  wishes  to 
recover  back  the  premium  which  he  has  paid  to  the  insurer. 
In  tliese  cases,  the  proper  mode  is  to  bring  an  action  of  rmfe- 
bitatus  assumpsit  for  money  bad  and  received  to  the  plaintiff's 
use :  and  therefore  in  almost  all  actions  upon  policies  of  in- 
surance^ it  is  usual  after  the  count  for  the  special  assumpsit,  to 
add  one  or  two  general  counts ;  that  if  the  policy  should  be 
set  aside,  and  the  contract  declared  void,  the  insured  may  at 
least  be  enabled  to  recover  the  premium. 

It  being  thus  evident,  that  the  proper  form  of  action,  in 
order  to   recover  upon  a  policy  of  insurance,  is  a  ^lecial 
assumpsit,  founded  upon  the  express  contract  of  the  person 
who  signs  it;  it  will  follow  as  an  immediate  consequence^  thit 
the  first  thing  which  is  necessary  for  the  plaintiff  to  insert  in 
his  declaration,  or  state  of  the  case,  will  be  the  policy  itself^ 
because  that  is  the  foundation  of  the  whole.     He  should  ako 
state,  that  it  was  signed  by  the  defendant.     Tlie  next  aver- 
ment will  be,  that  in  consideration  of  the  premium  being  paid, 
the  defendant  had  undertaken  to  indemnify  against  the  losses 
Vide  ante     specified  in  the  policy.     We  saw  in  the  first  chapter  of  thi* 
^- 1-  p-  33*    book,  that  the  premium  was  the  consideration  upon  which  the 
whole  contract  rested;  and  that  by  the  custom,  the  receipt  of 
the  premium  was  acknowledged  in  the  body  of  the  policy.  It 
is  then  necessary  for  the  plaintiff  to  allege  that  goods  and 
merchandises  were  laden  on  board  to  the  amount  of  the  sum 
insured,  and  that  the  plaintiff  was  interested  therein;  or  if  tie 
insurance  be  upon  the  ship,  the  insured's  interest  must,  in  tbe 
10  same 
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sanae  manner,  be  averred,  (a)  The  next  material  averment  is, 
that  the  property  insured  was  los^  and  by  what  means  that 
loss  happpened ;  in  stating  which  the  plaintiff  must  bring  it 
within  one  of  the  perils  insured  against  by  the  policy :  but  he 
mast  always  state  it  according  to  the  truth,  (b)  Thus  he  ought 
to  shew,  diat  it  was  by  perils  of  the  sea,  by  capture,  by  fire, 
by  detention,  by  barratry,  or  any  of  the  other  perils  mentioned 
in  the  policy. 

Where  the  loss  had  been  by  batratryj  the  breach  was  thus  Knight  v. 
osa^ed,  the  proceedings  being  at  that  time  in  Latin^per  ^i^itg^. 
Jraxdimet  negligentiam  magistri  rums  ^epressa  et  submersafidt^  1349* 
et  iotaliterperdita  et  amissa  Juitj  and  it  was  insisted,  that  this  '  ^^'^'  ^ 
vras  not  within  the  meaning  of  the  word  barrairy,  but  the  breach 
should  have  been  express,  that  the  ship  was  lost  by  the  bairatry 
of  the  master. 

The  Court  were  unanimously  of  opinion,  that  there  was  no 
occasion  to  aver  the  fact  in  the  very  words  of  the  poUcy ;  but 
if  the  fact  alleged  came  within  the  meaning  of  the  words  in  the 

{a)  In  Nigntci  v.  Thompson,  %  Eatft  Rep.  385.  the  Court  of  King's  Bench 
unanimously  decided,  after  time  taken  to  deliberate,  and  after  two  argu-    ' 
Hients  at  the  bar,  that  a  declaration  on  a  policy  of  insurance  need  not  aver 
any  interest  in  the  assured,  though  there  be  no  such'words  as  **  inte-' 
rest  or  no  interast"  in  the  policy.    Hiis  case  has  been  removed  by  writ  of 
eiToc  iota  the  Exchequer  Chamber;  but  though  it  has  been  twice  argued, 
no  judgment  has  as  yet  been  pronounced,  1809.     This  judgment  was  3  Tsunt. 
reversed  in  181 1,  in  a  cause  of  Coushu  v.  Nantes.  5X3*  ^ 

(^)  In  the  case  of  iMtfMl  v.  WUHnson,  %  Taunt.  337.  the  declaration 
alleged,  that  the  plaintiff  was  interested  at  the  time  of  effecting  the  policy 
and  of  the  loss,  it  was  held  that  this  ayerment  vras  satisfied  by  proving  iwte^ 
rest  at  the  time  of  the  loss,  the  other  being  immaterial. 

'  In  Peppin  v.  Solomons^  5  Term  Rep.  496.  a  declaration  alleged  that  the 
ship  sailed  after  the  policy  was  effected,  whereas  she  had  sailed  A^rr,  and 
the  Court  held  it  to  be  quite  immaterial,  provided  she  had  sailed  upon  the 
voyage  at  all.  But  it  must  appear  by  the  declaration  that  the  risk  had 
attached,  and  that  the  loss  took  place  during  the  voyage  insured;  and 
therefore  where  ^ood^  were  insured,  and  the  declaration  averred,  that  after 
the  loadh^  of  the  goods,  the  ship  departed  on  her  intended  voyage,  and 
wfaiiein  thecowse  of .  her  voyage  was  lotiy  the  Conrt  of  Common  Picas 
held  this  averment  to  be  material,  and  as  the  ship  was  lost  before  she  had 
completed  her  cargo,  and  at  her  moorings^  the  insured  could  not  recover. 
Alntbd  v.  Bristow,  2  Marshy  157. 
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policy, it  was  sufficient.  Barratry  imports  firaud,  and  he  that 
commits  fraud,  may  properly  be  said  to  be  guilty  of  a  neglect^ 
namely,  a  breach  of  duty. 

It  is  true  that  the  practice  at  present,  as  I  have  reason  to  be- 
lieve from  precedents  which  I  have  seen  settled  by  the  aUert 
special  pleaders,  is  to  aver  such  a  Ipss  to  have  happened  ^  bjr 
"  the  barratry  of  the  master  or  mariners." 

If  the  plaintiff  in  his  declaration  allege,  that  a  total  loss  hss 
happened,  and  lay  the  damages  as  for  a  total  loss,  it  shall  bene 
See  the  «•-  '^^  ^^  ^^  recovery,  though  he  can  only  prove  a  partial  losi : 
tutesjust  for  in  an  action  for  damages  merely,  a  man  may  always  reoo- 
?hrcorpora-  ^^^  ^*  ^^^  never  mare  than  the  sum  he  has  laid  in  his  deda- 
tiont  upon  ration.  A  contrary  doctrine  was  once  attempted  to  be  main- 
'  ^*"  *     tained ;  but  was  unanimously  overruled. 


Gardiner  v.  The  case,  in  wtiich  it  was  so  determined,  came  before  the 
a  BuiT*oo  ^^^^  upon  a  question  reserved  by  Lord  Mansfield  at  Vm 
I  BiacRep.  Pritts  at  Guildkallj  upon  an  action  on  the  case,  on  a  policy  of 
'^  *  insurance,     llie  insurance  was  made  upon  one-fourth  part  of 

the  ship  Encouragemenlj  and  of  its  cargo,  from  GreenUand  to 
Londorij  free  from  average  under  a  certain  value,  from  theice. 
The  plaintiff  deelared  upon  a  total  loss  of  the  ship  /  the  deckn- 
tion  expressly  stated  a  total  loss  of  it ;  and  the  damages  Jifst 
laid  for  a  total  loss.     But  the  evidence  only  proved  an  average 
or  partial  loss ;  it  was  not  attempted  to  prove  a  total  one ;  and 
it  was  only  shewn  that  the  ship  had  received  some  damsgef 
which  little  more  than  50/.  would  have  repaired.     The  dcfin- 
dant*s  counsel  objected  at  the  trial  <^  that  this  evidence  did  not 
support  the  plaintiff's  declaration."  They  also  represented  the 
practice  to  have  been  on  their  side  ;  namely,  that  proof  of  s 
partial  loss  was  not  sufficient  to  maintain  a  declaration  for  a 
total  loss.     A  verdict  was  taken  for  20/.  as  for  an  average  loss: 
but  it  was  agreed  on  both  sides  tliat  the  verdict  should  be  sub- 
ject to  the  opinion  of  the  Court,  "  Whether  it  was  maintain- 
able in  point  of  law."   If  the  Court  should  be  of  opinion  that  it 
was,  the  verdict  was  to  stand ;  but  if  the  Court  should  be  of  a 
contrary  opinion,  the  plaintiff  was  to  have  a  judgment  of  non- 
suit against  him. 

Urd 
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Lord  Mansfield.  —  <^  At  the  trial  it  appeared  to  me,  and  sa 
.the jury  thought,  that  the  present  case  could  not  be  considered 
.a&  a  total  loss.     The  defendant's  counsel  objected^  ds  they  do 
now,  that  the  jury  could  not  take  a  partial  loss  into  their  consi- 
deration, upon  an  express  declaration  for  a  total  loss;  and  I 
understood  from  them,  that  the  practice  supported  their  ob- 
jection.    Mr.  Norton^  who  was  counsel  for  the  plaintiff  at  the 
trial,  then  argaed  to  the  contrary  upon  principles ;  and  he  also 
cited  the  case  of  WaUcer  v.  The  Royal  Exchange  Assurance 
Company     But  that  case  does  not  prove  much ;  for  that  was  a 
total  loss.     I  was  satisfied  upon  the  principles,  provided  the 
practice  did  not  interfere  with  them,  which  I  was  then  told  it 
did.     I  chose  to  put  it  in  such  a  shape,  that  the  opinion  of  the 
Court  mighty  had  without  delay  or  expence.     No  hardship 
was  done  to  the  defendant  upon  the  quantum  of  the  damages 
found :  for  the  plaintiff  took  a  great  deal  less  than  it  clearly  ap- 
peared on  the  evidence  that  the  loss  araoimted  to.     I  cannot 
hear  of  any  such  determination  as  can  support  the  objection 
that  has  been  made  by  the  defendant's  counsel.     Therefore  it 
•stands  singly  upon  principles.     And  upon  principles  it  is  ex- 
tremely clear,  that  the  plaintiff  may,  upon  this  declaration,  re- 
cover damages  for  a  partial  loss^     This  is  an  action  upon  the 
case,  which  is  a  liberal  action ;  and  a  plaintiff  may  recover  less 
than  the  grounds  of  his  declaration  support,  though  not  more. 
This  is  agreeable  to  justice,  and  consistent  with  his  demands 
Here  are  two  grounds  of  the  plaintiff's  declaration ;  namely, 
the  policy,  and  the  damage  to  the  ship.    As  to  its  being  a  total 
or  a  partial  loss,  that  is  a  question  more  applicable  to  the 
quanttnn  of  the  damages,  than  to  the  ground  of  the  action.  The 
^ound  of  the  action  is  the  same,  whether  the  loss  be  partial  or 
total ;  both  are  perils  within  the  policy.    As  to  thd  defendant's 
not   coming  prepared  to   defend  a  partial  loss :  this  indeed 
would  be  an  objection  if  it  were  true.     But  the'  defendant  does 
in  truth  come  prepared  to  shew,  that  either  no  damaged  had 
liappened  at  all ;  or  at  least,  that  damages  have  not  happened 
to  such  a  degree  as  the  plaintiff  has  alleged  in  his  declaration; 
^>r9  that  he  did  not  sign  the  policy.     As  to  the  effects  of  h  judg- 
scnent  by  default,  the  defendant  could  not  have  been  hurt  by  a 
judgment  by  default     For  the  plaintiff  could  not  have  reco- 
"^rered,  even  upon  a  writ  of  enquiry,  any  greater  damages  than 
e  could  prove  to  the  jury  sworn  to  assess  then),  that  he  had 
OL.  II.  R  R  actually 


€02  OF  THE  PROCEEDINGS  UPON    [Chap.  XX. 

actually  sufifisrcd.  If  the  present  objection  were  to  preYail,  h 
would  introduce  the  addition  of  unnecessary  counts  in  dedsra- 
tions,  and  an  enormous  swelling  of  the  records  of  the  court. 
It  is  more  convefuent  to  laj  the  case  short,  than  pnriix. 
There  is  no  proof  of  any  practice  contrary  to  the  principles. 
It  was  the  apprehension  of  such  contrary  practice,  that  w» 
the  only  occasion  of  my  haTing  any  doubt  at  the  trial.  I  sm 
now  fully  satisfied,  that  the  plaintiff  may  recorer  either  &e 
iDhole  or  less  than  be  has  laid ;  and  therefore  this  Terdict  ought, 
in  my  opinion,  to  stand.  In  an  ejectment  for  more^  die 
plaintiff  may  recover  less :  it  is  erery  day's  practice." 

Mr.  Justice  Denisan  concurred,  and  thought  it  a  very  {dsio 
case.  It  is  an  action  for  damages  for  the  loss  of  the  Mf> 
Now,  in  an  action  for  damages,  the  plaintiff  is  to  recover  his 
damages  according  to  his  prooi^  pro  tanto  :  but  he  is  not,  in  m 
action  for  damages,  obb'ged  to  prove  all  that  he  has  aD^pi 
If  it  had  been  an  action  of  covenant  for  pulling  down  a  hoon^ 
would  not  the  plaintiff  be  entided  to  recover  damages  fir 
pulling  down  /la^the  house,  provided  he  had  proved  thittk 
defendant  did  it  ?  This  is  no  variance  of  the  evidence  fioQ 
the  declaration ;  the  evidence  tends,  in  a  certain  degree,  \» 
tlie  proof  of  what  is  alleged  in  the  declaration;  it  is  not ne 
cessary  to  lay  two  counts  in  such  a  declaration  as  this. 

Mr.  Justice  Foster  was  of  the  same  opinion* 

Mr.  Justice  Wilmoi.  —  •<  In  actions  for  damages,  the  plamtif 
may  recover  all,  or  for  any  part:  the  damages  are  severable^  and 
may  be  given  pro  tanto.     Here  damages  are  laid  for  a  Mi 
loss,  which  is  only  the  measure  of  the  damages  ^  and  the  piair 
tiff  proves  a  partial  loss ;  which  only  afiects  the  measure  of  tk 
damages,  but  is  no  variance  from  the  allegations  contained  is 
the  declaration.    If  this  had  been  a  jn^^ment  by  de&ult,  jt( 
the  plaintiff  could  not,  even   in  that  case,  have  recomAl 
damages  for  any  more  loss  than  he  was  able  to  prove  onder 
the  writ  of  enquiry  of  damages.     And  as  to  the  defendant'' 
not  having  sufficient  notice  that  he  should  tome  preparedly 
defend  against  a  partial  loss,  I  think  he  had  sufficient  nodcrir 
come  thus  prepared :  for  he  ought  to  come  prepared  topW»  I*  >. 
*<  that  no  damage  at  all  happened."     If  any  at  ail  happeoA  f  ^/ 

Iif 
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he  will  be  liBble  pro  tantOy  if  it  be  proved."     The  postea  wad 
delivered  to  the  plaintiff. 

Every  declaration  upon  a  policy  of  insurance  must  now  Cousins  v. 
contain  an  averment  of  the  persona  interested  in  the  policy:  3X^^*513. 
tffkd  that  averment  must  be  proved  at  made.  Upon  a  writ  of 
error  in  the  Exchequer  Chamber  these  points  have  .^een  de-> 
cided,  upon  a  demurrer  to  a  declaration.  A  wagering  policy, 
and  a  policy  on  a  real  interest  are  contracts  perfectly  distinct 
in  their  nature  and  incidents :  and  it  must  appear  on  the  face 
of  the  policy,  of  which  of  these  species  the  contract  is.  If  the 
policy  be  in  the  common  form,  it  is  to  be  considered  as  a  po- 
licy on  a  real  interest :  ^ nd  if  it  be  a  policy  on  a  real  interest, 
the  declaration  must  all^e  in  whom  that  interest  is  vested. 


In  a  declaration  on  a  policy,  the  plaintiif,  who  was  an  agent.  Page  v.  Fry, 

I.  8c 
340. 


averred  in  his  declaration,  that  Messrs.  Hyde  and  Hobbs  were  at  p^'*  ^ 
the  time  of  loading,  at  the  time  of  subscribing  the  policy,  and 
until  the  time  of  the  loss,  interested  in  the  commodity  insured 
to  a  large  amount,  viz.  to  the  amount  of  all  the  money  ever 
insured  thereon ;  and  that  the  policy  was  made  for  their  use^ 
risk,  and  benefit  It  appeared  in  evidence  that,  jniot  to  the 
poticy^  Hyde  and  Hobbs  had  permitted  another  mercantile 
house  to  take  a  joint  concern  in  the  corn :  and  it  was  objected 
that  the  fact  so  proved  was  in  direct  contradiction  to  the  aver- 
ment in  the  declaration. 

But  Lord  EUoHf  Heath,  Rooke  and  Chambf-e^  Justices^ 
of  opinion,  that  there  was  a  sufficient  interest  throughout 
entirety  of  thb  cargo,  notwithstanding  other  persons  had  a 
lieneficial  interest  in  a  part,  to  support  the  averment  in  the  de- 
^llanition;  and  that  the  spirit  of  the  act  of  the  19  Geo.  2.  only 
arequires  that  the  policy  shall  not  be  a  gaming  policy,  {a) 

An 

(a)  Since  this  decisioD,  I  have  found  a  MS.  case  o(  Hucox  v.  Barrett^ 
jm^  Guildhall,  December  1747,  io  which  Lord  Chief  Justice  Lee  held 
aibseordingly.  MSS.  penet  me.  And  see  also  Perckard  v.  WhUmore^ 
lOB  Bot.  4*  Pull.  155.  note.  Where  Bulkr  Justice  held,  that  if  A,  and  S* 
*t  upon  a  policy,  and  aver  the  interest  in  themselves,  it  is  not 
fatal  4rariance,  thoi^h  it  shall  appear  that  C  became  interested  after 
i«  policy  effected,  and  before  the  action  was  brought.    A  late  case 
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We  have  seen  that  policies  of  insurance  are  seldom  ei&cted 
hy  the  party  himself  really  interested,  but  generally  by  the 
intervention    of  a  broker   employed  by  the   insured,   who 
transacts  the  business  with  the  underwriters  as  attorney  for  his 
principal,  from  whom  he  receives  his  instructions,  and  from 
which,  if  he  deviate,  he  is  answerable  to  his  employer  in  an  3  Blackst. 
action  on  the  case;  like  any  other  person  who  undertakes  any        "  '^' 
ofltce,  employment,  trust,  or  duty,  and  who  thereby  impliedly 
undertakes  to  perform  it  with  integrity,  diligence,  and  skill,  (a) 
It  is  also  common  for  the  broker  to  opeii  the  policy  in  his  own  25  Geo.  j, 
name,  at  the  same  time  declaring  for  whose  use,  benefit,  or  in-  vide'ante 
terest,  the  same  is  made ;  how  far  such  declaration  is  neces-  c.  i.  p.  19. 
sary  we  have  formerly  explained.     As  the  policy  may  be  made  ag  Geo.  3. 
in  the  name  of  the  broker,  so  also  may  the  action  be  brought  ^  ^^'  *"'«» 
in  his  name,  as  was  done  in  the  case  of  Godin  and  the  Royal  x  Burr.  400. 
JSxchange  Assurance  Company,  and  a  variety  of  other  cases.       Vide  ame. 

As  this  contract  depends  so  much  upon  the  purest  good 
&ith,  and  the  most  liberal  communication  of  circumstances, 
relative  to  each  particular  case;    when  gaming  insurances, 

(a)  As  the  brokers  transact  the  chief  part  of  the  business,  and  generally  Mann  v. 
pay  the  premiums,  the  law  has  ^ven  them  a  lien  upon  the  policies  in  their  Forrester, 
hands,  so  as  to  enable  them  to  deduct  out  of  any  monies  they  may  receive  ^  ^•"^pO'^o* 
Ibr  the  assured,  not  only  the  premium  and  commission  due  on  the  particu- 
lar policies,  but  the  general  balance  due  to  them  on  the  account  between 
them  and  their  principals.  And  it  has  also  been  decided,  that  if  a  broker 
should  part  with  the  possession  of  the  policy,  so  as  to  lose  his  lien  upon  it ; 
yet  if  it  get  back  into  his  hands  for  any  purpose  whatever,  the  lien  revives. 
Xliese  points  were  settled  in  the  case  of  Whitehead  v.  Vaugkatif  Trin. 
^5  Geo,  3.  in  B.  R.  and  of  Parker  and  others  v.  Carter y  in  C.  P.  Trinity  1788; 
both  of  which  cases  are  stated  at  length  in  Mr.  Cookers  book  on  the  Bank- 
^  mpt  Laws,  6th  edit.  p.  600.  But  if  the  policy  was  effected  by  an  agent  in 
hit  oum  name,  he  being  an  Englithman,  telling  the  broker,  that  the  property 
netUrai,  and  to  warrant  it  to  be  so,  this  was  held  to  be  a  sufidcient  no- 
tion to  the  broker  that  the  party  acted  only  as  agent,  and  therefore  in  * 
action  by  the  foreign  principal  against  the  broker,  he  can  only  set  off  the 
money  due  for  the  particular  premium,  and  not  the  general  balance  due 
from  the  English  agent  to  him.  Maant  v.  Henderton,  i  EaiVs  ^'335*  But 
if  they  hear  nothing  to  the  contrary,  the  brokers  may  presume  the  person 
£rom  whom  they  receive  orders  to  be  the  principal ;  and  they  have  a  right 
to  apply  the  money  received  to  pay  the  balance,  as  well  after  as  before  notice 
that  it  belongs  to  a  third  person.  But  if  they  pay  over  any  surplus  to  the 
agent  after  such  notice,  they  would  be  liable  to  repay  it  Mann  v.  Forres- 
ier,  4  Cofitpb,  60. 
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that  they  have  not  broken  the  covenants,  which  they  had  un» 
dertaken  to  keep.  Bat  in  the  case  of  a  private  insurer,  as  the 
action  is  merely  an  assumpsit  i  so  the  answer  to  it  is  non 
€USsm^psU:  that  is,  the  defendant  has  not  promised  as  the 
plaintiff  has  alleged.  Under  this  plea,  the  defendant  will  have 
4.  ri^t  to  take  advantage  of  all  those  circumstances,  which, 
as  we  have  seen,  will  either  render  the  policy  void,  or  make 
it  of  no  effect:  such  as  fraud,  want  of  interest,  not  being  sea- 
worthy, deviation,  non-performance  of  warranties,  and  all 
ether  grounds  stated  in  former  chapters. 

Issue  being  thus  joined  between  the  parties,  the  next  object 
&r  our  consideration  is  the  proof,  which  it  will  be  necessary 
'fer  the  plaintiff  to  produce,  in  order  to  support  his  case.  This 
enquiry  wiU  be  rendered  very  easy,  by  reflecting  upon  those 
allegations,  which,  as  wb  have  before  shown,  it  is  incumb^it 
upon  the  plaintiff  to  insert  in  his  declaration.  We  have  seen, 
that  the  policy  must  be  set  out  in  the  declaration ;  and,  con- 
•equently,  the  first  evidence  to  be  given  is,  that  the  defaid- 
ant's  hand-writing  is  subscribed  to  the  policy,  {a)  This,  in  the 
liberality  of  modem  practice,  is  seldom  required  to  be  done, 
as  the  subscription  is  usually  admitted ;  but,  in  strictness,  it 
luay  be  insisted  on:  and  in  a  work  of  this  nature^  it  is  my 
business  to  point  out  every  thing,  which  either  party  is  ex- 
pected, or  compellable  to  perform.  When  the  signature  is 
once  proved,  the  court  and  jury  are  in  possession  of  the  ex- 
tent of  the  contract  (except  as  it  may  be  further  extended  by 

(a)  It  is  BOW  frequently  the  practice  to  subscribe  policies  by  an  agent  of 
the  underwriter ;  and  therefore,  where  that  is  the  case,  in  strictness,  the 
smthority  of  the  agent  ought  to  be  proved.    This  in  fact  is  seldom  insisted 
upoiiy  the  pardes  in  general,  when  they  defend  a  cause  of  this  nature,  in- 
tending to  try  some  real  or  supposed  question,  either  of  law  or  fact.    But 
experience  in  courts  of  justice  informs  us  that  such  defences  are  sometimes 
made.    So  a  few  years  ago  an  action  was  brought  upon  a  policy,  in  which 
the  policy  was  subscribed  by  one  HuichitUy  for  the  defendant.    The  witness 
said  he  did  not  know  by  what  authority,  but  that  HutcJuns  was  in  the 
constant  habit  of  subscribing  policies  for  the  defendant,  and  had  done  se- 
veral for  the  witness,  and  for  others,  to  his  knowledge.    It  was  objected 
that  Hutckifu  might  have  done  this  by  some  limited  power  of  attorney; 
^rbich  ought  therefore  to  be  produced.    But  Lord  Kenyan  overruled  the 
ctjection,  being  of  opinion  that  the  acts  of  Huichini  held  him  out  to  the 
worid  as  properly  authorized,  and  his  having  subscribed  several  policies 
was  sufitdent  to  charge  the  defendant,  who,  and  not  the  plaintiff,  ought 
to  prove  his  authority  to  be  limited.     Neale  v.  Erb'mg,  1  Esp,  R,  6i. 
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Vide  ante,  t($age\  the  conditions  to  be  performed  on  either  side,  and  alt 
the  other  circumstances  relative  to  the  risk  insured.  And 
although,  in  the  course  of  our  enquiries,  we  have  seen  fre- 
quent instances  where  the  usage  and  practice  of  a  particular 
trade  control  and  extend  the  vmtten  words  of-  a  policy;  yet 
in  no  case  shall  evidence  of  any  agreement  be  allowed,  wfaidi 
directly  tends  to  contradict  the  policy ;  for  to  suffer  them  to 
be  defeated  by  agreements  by  parol,  not  appearing,  would 
be  greatly  to  diminish  their  credit,  and  to  render  them  of  no 
value. 

Knines  v.  11)118  in  an  action  upon  a  policy  of  insurance  ^^  from  Arckr 

i)kiuncr,54.  angcl  to  Leghorriy^  the  defendant  said,  that  the  agreement  be- 
fore the  subscription  was,  that  the  adventure  should  begiiii 
but  froni  the  Damns ;  but  this  agreement  was  not  put  into 
writing.  Lord  Chief  Justice  PembMon  said,  that  polidei 
were  sacred  thuigs ;  and  that  a  merchant  should  no  more  be 
allowed  to  go  from  what  he  had  subscribed  in  them,  than  he 
that  subscribes  a  bill  of  exchange,  payable  at  such  a  dajt 
shall  be  allowed  to  go  from  it,  and  say,  it  was  agreed  to  be  on 
a  condition,  when  it  may  be  that  the  bill  had  been  negotiated: 
for  though  neither  of  them  are  specialties,  yet  they  are  of 
great  credit,  and  much  for  the  support,  conveniency,  and  ad- 
vantage of  trade.  The  jury,  notwithstanding  this  directioOt 
found  for  the  defendant ;  but  afterwards  there  was  a  trial  it 
bar,  and  a  verdict  was  given  for  the  plaintiff^  according  to  the 
opinion  of  the  court. 

The  policy  not  only  proves  the  extent  and  nature  of  the 
contract;  but  it  also  establishes  another  allegation  in  the 
Vide  c  I.  plaintiff's  declaration,  namely,  that  the  premium  'icaspaid:  for 
it  was  formerl}'^  shewn,  that  every  policy  contains  the  follow- 
ing clause :  "  cojijessing  ourselves  jyaid  the  cotisidcration  dot 
*'  wito  us  for  this  assurance  by  the  assured^  at  and  afier  tki  i-de 
of       per  cent.'* 

The  plaintiff"  having  averred  in  his  declaration,  that  he  is  /«• 
ierested  to  the  amount  of  the  property  insured,  it  is  absolutelj 
necessary  that  this  allegation  should  be  proved.  This  be  must 
/do  by  a  production  of  all  the  usual  documents,  such  ostheb^k 
of  sale,  bills  of  parcels,  and  the  costs  of  the  outfit;  the  bills  cf 

lading 
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JadiTtg  (a),  signed  by  the  master,  specifying  the  goods  received 
onboard,  and  for  whom  he  is  to  carry  them/ custom-house 
clearances,  and  every  other  paper,  which  may  be  thought 
necessary  to  substantiate  his  right  to  the  property,  [b)  So  if 
the  Assured  has  exercised  acts  of  ownership,  in  directing  the 
■  loading,  &c.  of  the  sliip ;  and  paying  the  people  employed, 
tills  has  been  held  to  he  primd  facie  sufficient  proof  of  owner- 
ship  in  the  vessel,  (c)  r^^^ 

(a)  In  addition  to  the  bill  of  lading,  &c.  it  is  usual  to  call  the  captain  or  M< Andrew 
some  other  person  to  prove  that  the  goods  mentioned  in  it  were  actually  ^'v     n 
'    on  board.  The  first  great  cause,  in  which  the  law  relative  to  bills  of  lading   173, 
came  much  under  discussion,  was  in  a  modem  case  of  Caldwell  and  others 
v.  BaH,  reported  very  much  at  length,  and  with  great  accuracy  in  ist  Term 
Repoits,  p.  105.    That  case  was  fully  argued  at  the  bar,  and  very  much 
cfebaUd  on  the  bench.    Amongst  other  things  the  Court  held,  that  a  bill 
of  Jading  is  an  acknowledgement  under  the  hand  of  the  captain,  that  he 
bas  ^received  such  goods,  which  he  undertakes  to  deliver  to  the  person 
named  in  the  bill  of  lading;  that  it  is  assignable  in  its  nature;  and  by  in- 
dorsement the  property  is  vested  in  the  assignee.    That  where  several  bills. 
of  lading  of  the  same  date,  but  of  different  imports,  have  been  signed,  no 
.  reference  b  to  be  had  to  time,  when  they  were  first  signejd  by  the  captain : 
but  die  person,  who  first  gets  one  of  them  by  a  legal  title  from  the  owner 
C^r  8bij:f>er,  has  a  right  to  the  consignment.  And  where  such  bills  of  lading, 
though  different  upon  the  face  of  them,  are  constructively  the  same,  and 
the  captain  has  acted  bondfidcy  a  delivery  according  to  such  legal  title  will 
discharge  him  from  them  all.    But  if  the  intention  of  the  parties  appears  Hibbert  v. 
to  have  been  to  bind  the  net  proceeds  only,  in  case  of  the  arrival  of  the  Carter, 

goodsy  an  insurance  made  on  account  of  the  indorser,  after  such  indorse-  ^^^'^'"* 

•  1  Svcp.  745* 

ment,  is  good. 

{h)  Two  partners  purchased  a  ship  under  a  regular  bill  of  sale,  conform- 
able to  the  26  Geo,  3.  c.  60.  (Lord  HawketbiAn^s  act.)  They  afterwards 
took  in  two  other  partners,  who  paid  their  respective  shares  in  the  ship, 
but  there  was  no  transfer  to  them  under  the  direction  of  the  statute :  and 
it  was  held  that  the  four  partners  had  not  an  insurable  interest  in  the 
freight ;  for  as  the  right  of  freight  results  from  the  right  of  ownership, 
these  four  partners  had  not  shewn  in  themselves  jwntly  (as  laid  in  the  de- 
claration) either  a  legal  or  equitable  title  to  the  ship.  Camden  and  others 
V.  Anderson,  5  Term  Rep,  709.  and  Marsh  v.Robinson,  ^Esp,  Rep.  98.  Ace. 

(c)  Amery  v.  Rodgers,  1  Esp.  Rep.  207.  and  frequently  since  in  many 
<:ases,  particularly  in  Robertson  v.  French,  (4  East's  Rep.  130.)  which,  upon 
other  points,  was  much  discussed.  (See  ante,  p.  75.)  But  the  whole  Court' 
liddy  Lord  EUenborough  delivering  the  judgment,  that  the  property  of  the 
^lip  may  be  proved  by  parol  evidence  of  the  possession  of  the  assured, 
^^inless  disproved  by  the  production  of  the  written  documents  of  the  ship 
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sod  the  freight  of  a  cargo^  mortgage  them  to  his  creditor 
liere  for  payment  of  money  at  a  certain  day,  and  by  a  letter, 
inclosing  the  bills  of  lading,  direct  an  insurance,  the  mort- 
gagor has  still  an  insnrable  interest,  although  the  mortgage 
was  become  absolute,  before  the  letter  directing  the  insurance 
was  received :  and  therefore  an  action  was  held  to  lie  against 
the  agent  for  not  insuring  agreeably  to  the  instructions  con- 
tained in  such  letter. 

It  is,  in  the  last  place,  incumbent  on  the  plaintiff  to  prove 
that  a  loss  has  happened,  and  that  by  the  very  means  stated  in 
the  declaration.  It  is  absolutely  necessary  that  this  rule  should 
be  strictly  adhered  to ;  for  otherwise  the  insurers  would  come 
into  court  prepared  to  defend  themselves  against  one  charge^ 
and  one  species  of  loss ;  and  they  would  then  be  obliged  to 
resist  a  demand  upon  a  quite  different  groimd.  This  ap- 
peared clearly  in  a  modem  case. 

It  was  an  action  on  a  policy  of  insurance^  which  came  on  to  Kukn 
be  tried  before  Mr.  Justice  Btdlei^i  who  nonsuited  the  plain-  ^f°^P  ^* 
ti£     Upon  a  motion  to  set  aside  that  nonsuit,  the  follow-^  z  T.  Rep. 
iog  Tqx>rt  was  made  by  the  learned  Judge*    The  insurance  ^^^ 
was  ipon  good$  on  board  the  ship  Emanuel^  at  and  from 
Falmcuth  to  Marseilles^  warranted  a  Danish   ship;  and  on 
the  policy  was  this  memorandum:  <*  The  following  insurance 
^^  is  declared  to  be  on  money  expended  for  reclaiming  the 
^  ship  and  cargo  valued  at  the  sum,  which  shall  be  declared 
^*  hereafler.     The  loss  to  be  paid,  in  case  the  ship  does  not  - 
^^  arrive  at  MarseiUeSf  and  without  further  proof  of  interest 
^<  than  this  policy;   warranted  free  from  all  average,  and 
<'  without  the  benefit  of  salvage."  It  appeared  that  the  plain- 
tifis  were  proprietors  of  the  cargo  but  not  of  the  ship.    That 
the  shqp  originally  sailed  with  the  cargo  on  board  from  Riga 
to   Marseilles,  and  that  an  insurance  had  been  effected  at 
Bremen  upon  the  cargo  for  that  voyage;  in  the  course  of  which 
she  was  taken,  and  brought  into  Falmouth  by  an  English  pri- 
vateer.    That  a  sentence  of  condemnation  had  been  there  ob- 
tained, which  was  afterwards  reversed  upon  the  prize  having 
been  proved  to  be  a  neutral  ship,  but  the  expencesof  procuring 
that  reversal  were  ordered  by  the  Admiralty  Court  to  be  a 
charge  upon  the  cargo.     The  plaintiff's  agents  accordingly 

paid 
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Jadiftg  (a),  signed  by  the  master,  specifying  the  goods  received 
on  board,  And  for  whom  he  is  to  carry  them,  custom-house 
clearances,  and  every  other  paper,  which  may  be  thought 
Becessary  to  substantiate  his  right  to  the  property,  [b)  So  if 
the  assured  has  exercised  acts  of  ownership,  in  directing  the 
loading,  &c.  of  the  ship ;  and  paying  the  people  employed, 
Aift  has  been  held  to  he  prima  facie  suflScient  proof  of  owner- 
ship  in  the  vessel,  {c)  rpi 

(a)  In  addition  to  the  bill  of  lading,  &c.  it  is  usual  to  call  the  captain  or  M< Andrews 
some  other  person  to  prove  that  the  goods  mentioned  in  it  were  actually  ^  p  *  « 
on  board.  The  first  great  cause,  in  which  the  law  relative  to  bills  of  lading   473, 
came  much  under  discussion,  was  in  a  modem  case  of  Caldwell  and  others 
T.  Bal^i  reported  very  much  at  length,  and  with  great  accuracy  in  ist  Term 
Repoits,  p.  105.    That  case  was  fully  argued  at  the  bar,  and  very  much 
dbsbaUttd  on  the  bench.    Amongst  other  things  the  Court  held,  that  a  bill 
of  Jading  is  an  acknowledgement  under  the  hand  of  the  captain,  that  he 
]ias  jreceived  such  goods,  which  he  undertakes  to  deliver  to  the  person 
named  in  the  bill  of  lading;  that  it  is  assignable  in  its  nature;  and  by  in- 
dorsement the  property  is  vested  in  the  assignee.    That  where  several  bills . 
of  lading  of  the  same  date,  but  of  different  imports,  have  been  signed,  no 
reference  is  to  be  had  to  time,  when  they  were  first  signed  by  the  captain : 
but  the  person,  who  first  gets  one  of  them  by  a  legal  title  from  the  owner 
Of  ibipper,  has  a  right  to  the  consignment.  And  where  such  bills  of  lading, 
tfaou^  different  upon  the  face  of  them,  are  constructively  the  same,  and 
tiie  captain  has  acted  bondjide,  a  delivery  according  to  such  legal  title  will 
db<:haige  him  from  them  all.    But  if  the  intention  of  the  parties  appears  Hibbert  v. 
to  have  been  to  bind  the  net  proceeds  only,  in  case  of  the  arrival  of  the  Carter, 

fSQodi,  an  insurance  made  on  account  of  the  indorser,  afler  such  indorse-  ^^^*^'"- 

^   •  I  R-ep«  745. 

menty  IS  good.  ' 

(6)  Two  partners  purchased  a  ship  under  a  regular  bill  of  sale,  conform- 
aUe  to  the  26  Geo.  3.  c.  60.  (Lord  Hawketbury*^  act.)  They  afterwards 
took  in  two  other  partners,  who  paid  their  respective  shares  in  the  ship, 
but  there  was  no  transfer  to  them  under  the  direction  of  the  statute :  and 
[%.  was  held  that  the  four  partners  had  not  an  insurable  interest  in  the 
freight ;  for  as  the  right  of  freight  results  from  the  right  of  ownership, 
these  four  partners  had  not  shewn  in  themselves  jointly  (as  laid  in  the  de- 
claration) either  a  legal  or  equitable  title  to  the  ship.  Camden  and  others 
V,  Andertonf  5  Term  Rep.  709.  and  Marsh  ^.Robinson,  ^Esp,  Rep.  98.  Ace. 

(c)  Amery  v.  Rodgerty  1  Esp.  Rep.  207.  and  frequently  since  in  many 
s,  particularly  in  Robertson  v.  French,  (4  East's  Rep.  130.)  which,  upon 
points,  was  much  discussed.  (See  ante,  p.  75.)  But  the  whole  Court 
Mid,  Lord  EUenborough  delivering  the  judgment,  that  the  property  of  the 
Map  may  be  proved  by  parol  evidence  of  the  possession  of  the  assured, 
■  aless  disproved  by  the  production  of  the  written  documents  of  the  ship 

under 
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Senat  v.  The  agcnt  or  broker  of  the  assured  having  diewn  to  tlie 

7  iVrai  undenivTiter  the  protest  of  the  captaini  stating  the  circiinh 
Rep.  15$.  stances  of  the  loss  of  the  ship  insured^  and  demanding  p^p* 
The  tame  mcut,  it  was  held  by  the  Court,  on  a  motion  Ibr.a  new  ttUi 
domine^bad  ^^^  ^j^^  delivery  of  this  paper  to  the  defendant  did  not  entitle 
viousiy  held  him  to  read  it,  as  evidence  of  the  facts  contained  in  it;  though 
iLnyoD  in  had  the  captain  been  called  to  give  a  different  acoount  of  ^ 
ChriMun  V.  io3g  f^^j^  ^^^^  contained  in  the  protest,  '«t  mig^  have  ben 
a  £ip.Rep.  produced  to  shew  that  ke  was  not  worthy  of  credit:  but  it 
489.  could  not  be  read  on  the  part  of  the  defendant  to  prove  vj 

fikrt  in  the  case: 

BarojTd!  "^  ^^  ^^  ^^  actiou  ou  a  policv  on  the  ship,  a  condems*- 

skt.  after  tion  of  the  vessd  by  a  Court  of  Vice- Admiral^  abroad  ibr 
ocGuiidiua.'  insufficiency,  after  a  survey  had  upon  oath,  waa  ofimd  is 
evidence  by  the  underwriters,  to  prove  that  there  were  defets 
in  the  ship,  fix>m  which,  want  of  sea-worthiness  at  a  prior  doe 
was  meant  to  be  inferred;  but  Lord  Keryon  reacted  the  so- 
tence^  as  evidence  of  ike  fads  contained  in  its  thoi^  he  adnk* 
ted  it  to  be  read  to  prove  the  mere  fiurt  of  a  oondenuMM 
having  taken  place :  and  this,  notwithstanding  an  order  of  tk 
Court  of  Exdiequer,  directing  that  it  should  be  admitted  ffl 
evidence. 

Russei  V.  A  man  having  purdiased  goods  beyond  sea,  in  order  to 

i8tra?xi27.  prove  his  property  in  the  cargo,  in  an  action  upon  a  polk? 

of  insurance,  produced  a  bill  of  parcels  of  one  Gardirm  ii 

Petersburgh^  with  his  receipt  to  it,  and  proved  his  hand.  11^ 

„.   ,. defendaut  objected,  that  this  was  no  evidence  ainunst  the  io- 

Lee.  surers ;  but  the  Lord  Chief  J  ustioe  allowed  it. 

Smiiii  V.  Before  the  subject  of  interest  is  entirely  closed,  I  will  take 

2  T.  Rep.     the  oppoitunity  of  mentioning,  what  I  omitted  in  a  fonoff 
'^'*  diapter,  that  if  a  merchant  abroad,  who  is  interested  10  goodt 


under  the  Register  Acts.  And  it  was  also  held  that  fucb  parol  tnkf^ 
of  ownership,  arising  from  possession  at  a  pttrHcuiar  period,  wts  not  ^ 
proved  by  producing  a  prior  renter  in  the  name  of  another,  and  a  J^ 
^vent  register  to  the  same  person  upon  a  sale  under  a  decree  of  the  Vi^ 
Admiralty  Court,  those  being  perfbctly  consistent  with  a  title  ia  tAf 
persons  in  the  mean  thne,  agreeable  to  the  averment  in  the  dedanliofr 


(     CAS     )  fil5 


CHAPTER  XXI. 
Of  Bottomry  and  Respondentia. 


rilHE  contract  of  bottomry  is  in  the  nature  of  a  mortgage 
^  of  a  ship,  when  the  owner  of  it  borrows  money  to  ena^ 
ble  him  to  carry  on  the  voyage^  and  pledges  the  keel  or  bottom 
of  the  ship,  as  a  security  for  the  repayment;  and  it  is  under.  iBiacksr. 
stood,  that  if  the  ship  be  lost,  the  lender  also  loses  his  whole  ^^'  ^'^' 
money ;  but  if  it  return  in  safely,  then  he  shall  receive 
back  his  principal,  and  also  the  premium  or  interest  stipulated 
to  be  paid,  however  it  may  exceed  the  usual  or  legal  rate  of 
interest.  When  the  ship  and  tackle  are  brought  home^  they 
are  liable^  as  well  as  the  person  of  the  borrower,  for  the 
money  lent.  — But  when  the  loan  is  not  made  upon  the  vessel,  ^  Bbckst. 
but  upon  the  goods  and  merchandises  laden  thereon,  which,  ^*  ^^ 
from  their  nature^  must  be  sold  or  exchanged  in  the  course 
of  the  voyage^  then  the  borrower  only  is  personally  bound  to 
answer  the  contract;  who  therefore  in  this  case  is  said  to  take 
up  money  at  respondentia.  In  this  conrfsts  the  difiSsrence 
between  bottomry  and  respondentia  i  that  the  one  is  a  loan 
upon  the  ship,  the  other  upcm  the  goods:  in  the  former  the 
«hip  and  tackle  are  liable,  as  wdl  as  the  person  of  the  bor- 
rower: in  the  latter,  for  the  most  part,  recourse  must  be  had 
to  the  person  only  of  the  borrower.  Another  observation  is, 
that  in  a  loan  upon  bottomry,  the  lender  runs  no  risk,  though 
the  goods  should  be  lost;  and  upon  req)ondentia,  the  lender  »  Vaim 
must  be  paid  his  principal  and  interest,  though  the  ship  ^'^'^ 
perish,  provided  the  goods  are  safe.  But  in  all  other  respects^ 
die  contract  of  bottomry  and  that  of  respondentia  are  upon 
the  same  footing ;  the  rules  and  decisions  applicable  to  onc^ 
are  applicable  to  both ;  and  therefore^  in  the  course  of  our 
enquiries,  they  shall  be  treated  as  one  and  the  same  thing,  it 
being  sufficient  to  have  once  marked  the  distinction  between 
them. 


These  terms  are  aho  applied  to  another  species  of  contract,  i  Bladwc. 

which  doef^  not  exactly  fall  within  the  description  of  either;  j^;r^*^n! 

*  namely,  17. 
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paid  the  sum  of  1,031/.  14s.  fortheexpencesof  redaunii^tbe 
ship  and  cargo;   and  immediately  procured  the  poficy  in 
question  to  be  eSected  in  Jamuiry  1781,  according  to  the  pll^ 
{x>rt  of  the  memorandum.     In  the    Febmafy  ibllowin^  die 
ship  set  sail  from  Falmouth  with  the  original  cargo  on  boaidi 
in  the  prosecution  of  her  voyage  to  Marseilles  /  but  on  tlie 
26th  of  the  same  month,  before  her  arrival  iAere,  was  oqptared 
by  a  Spanish  ship,  and  carried  into  Ceuta  in  Spaing  where  die 
was  again  condemned.     An  appeal  was  brought  in  the  flipe* 
rior  court  of  Madrid^  which  promising  to  be  of  Icxig  conti- 
nuance, the  cargo,  which  was  of  a  perishable  nature^  vai 
ordered  to  be  sold,  and  the  proceeds  to  be  brought  into  comt, 
to  wait  the  event  of  the  suit.     In  May  1783,  the  vessel  vis 
restored  by  sentence  of  the  Court,  and  the  surplus  of  the  pro- 
ceeds which  arose  from  the  sale  of  the  cargo,  was  paid  to  die 
owners,  deducting  the  expenccs  incurred  in  Spain  in  p^H^ 
cuting  the  appeal.     After  all  the  charges  paid,  there  oohr 
remained  twenty-six  rix  dollars.     As  soon  as  the  ship  wm 
liberated  she  sailed  from  Catta  to  Malaga^  in  order  to  icA) 
and  having  there   made  the  necessary  repairs,   set  ssfl  ir 
Brcmefij  and  in  that  voyage  was  lost.     The  insurance  nude 
upon  the  cargo  at  Bremen  has  been  paid.     The  declandcn 
averred,  that  <^  'xhikt  the  ship  was  proceeding   in  her  said 
^<  voyage  from  Falmouth  to  MarseiUeSj  and  before  she  cadi 
arrive  at  Marseilles^  she  was  captured  by  the  Spaniards^  ad 
thereby  the  said  ship^  and  also  the  goods  and  merchandises  m 
board  her^  were  totally  lost  to  the  plaitttijffsJ*    At  the  trial 
it  was  objected  on  the  part  of  the  defendant,  ist.  That  thfc 
was  not  an  insurable  interest :  and  2dly,  Tliat  the  pbintiff> 
could  not  recover  upon  the  policy  in  this  form  of  declarii^ 
for  they  stated  the  loss  to  have  happened  by  capture ;  whereas, 
though  the  vessel  was  captured,  yet,  having  been  afterwanfc 
restored,  she  might  have  reached  her  destined  port,  notwht 
standing  the  capture,  in  which  case  the  Underwriters  H'tNiU 
liave  been  discharged  by  the  terms  of  the  memoranduin.  I 
was  of  that  opinion,  and  upon  the  last  ground  I  nonsuited  tk 
plaintifis. 

This  case  was  very  fully  argued  both  upon  the  merits,  iv 

^he  formal  objection,  after  which  all  the  Judges  spcke  tsf^ 

the  question.  I  ^ 

Lori 
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Lord  Mansfield.  — >  ^^  A  loss  accrued  upon  the  cargo  in  the 
voyage :  the  underwriter  is  sued  and  the  loss  is  arerred  in  the 
declaration  to  be  2y  capture.  The  fact  of  the  case  is,  that  the 
ship  was  taken  by  a  Spanish  privateer,  but  was  afterwards 
restored,  and  in  a  condition  to  pursue  the  voyage,  and  was 
afterwards  lost  in  another  voyage." 

Mn  Justice  WiUe$.  —  ^^  Upon  this  case  it  is  clear,  that  the 
{(Saintifis  cannot  recover.  In  the  first  place,  there  was  cer- 
tainly a  deviation,  for  the  ship  set  sail  for  Malaga  instead  of 
proceeding  to  Marseille^.  Secondly,  the  plaintiff  has  declared 
for  a  loss  by  capture :  but  after  the  capture,  the  policy  might 
still  have  been  complied  with  by  the  ship's  going  to  Marseilles: 
and  therefore  the  loss  cannot  be  said  to  have  happened  by  that 
circumstance." 

Mr.  Justice  Ashhurst  and  Mr.  Justice  BuUer  also  delivered 
their  opinions,  agreeing  with  Lord  Mansfield  and  Mr.  Justice 
Willes  upon  the  formal  objection;  and  both  went  much  at 
large  into  the  merits,  upon  which  I  forbear  to  follow  them  or 
the  Chief  Justice^  as  what  passed  upon  that  subject  is  not 
material  to  our  present  enquiry. 

But  where  a  loss  is  averred  to  be  by  perils  of  the  sea,  and 
some  of  the  goods  insured  are  spoiled,  and  others  saved,  it  is 
allowable  to  give  the  expence  of  the  salvage  in  evidence  upon 
toch  an  averment,  because  it  is  a  consequence  of  the  accident 
laid  in  the  declaration. 

In  an  action  on  a  policy  of  insurance,  for  insuring  goods  Csry  ▼. 
on  board  the  ship  A.  the  plaintiff  declares  that  the  ship  sprunir  ^**^»  S*^ 
a  leak,  and  sunk  m  the  river,  whereby  the  goods  were  spoiled,  b.  R.304. 
The  evidence  was,  that  many  of  the  goods  were  spoiled, 
but  some  were  saved ;  and  the  question  was.  Whether  the 
]|^intiff  might  give  in  evidence  the  expence  of  salvage,  that 
iu>t  being  particularly  laid  as  a  breach  of  the  policy  in  the 
declaration  ? 

Lord  Hardwicke  Chief  Just.  —  "I  think  they  may  give  it 
in  evidence ;  for  the  insurance  is  against  all  accidents.  The 
accident  laid  in  this  declaration  is,  that  the  ship  sunk  in  the 

•river ; 
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Glares,  that  all  contracts  made  or  entered  into  by  any  of  His 
Majest3r's  subjects,  or  any  persons  in  trust  for  them,  for  or 
upon  the  loan  of  any  monies  by  way  of  bottomry,  or  any  ship 
or  ships  in  the  service  of  foreigners,  and  bound  or  designed 
to  trade  in^the  Easi' Indies  or  parts  aforesaid^  shall  be  mSL 
and  void. 

This  act,  it  should  seem,  does  not  mean  to  prevent  the 
^  King^s  subjects  from  lending  money  on  bottomry  on  foreign 
«hips  trading  from  their  own  country  to  their  settlements  in 
the  East'Indies,  The  purpose  of  the  statute  was  only  to  pre* 
▼ent  the  people  of  this  country  from  trading  to  the  British 
Itettlements  in  India  under  foreign  commissions,  and  to  en** 
conrage  the  lawful  trade  thereto. 

It  became  a  qupstion  in  the  Court  of  Common  Pleas, 
whether  an  American  ship,  since  the  declaration  of  American 
independence,  was  a  foreign  ship,  within  the  statute  of  the 
7  Geo.  I.  cb.  21.  s.  2.  It  came  before  the  court,  upon  a  mo-  Sumner  r. 
tion  to  discharge  the  defendant  out  of  custody  upon  entering  Blackt't.joii 
«  common  appearance.  The  defendant  was  held  to  bail  upon 
•  respondentia  bond,  which  was  executed  by  the  defendant, 
"wli'6'wasiin  American^  to  secure  the  payment  of  a  cargo  ship- 
ped by  the  plaintiff  on  board  an  American  ship  in  the  East- 
JmUeSj  homeward  bound  from  Calcutta  to  Rhode^Island  in 
Jbnetica.  The  ship  had  sailed  from  England^  and  landed  a 
emrgp  ot  European  goods  in  Bengal^  previous  to  her  taking  in 
die  cargo,  on  which  the  bond  was  given. 

.    Tlie  Court  were  much  inclined  to  think  the  bond  was  void, 
1^  case  bong  within  the  mischief  designed  to  be  remedied  by 
the  act.      But  as   the  question  was  of  considerable  cont^e- 
•iqoehce,  they  thought  it  not  proper  to  be  discussed  on  this 
application :  but  they  ordered  the  defendant  to  be 
arged,  on  the  ground,  that  where  it  appeared  from  the 
▼it  to  hold  to  bail  that  there  was  a  probability  of  the  con- 
being  void  on  which  the  action  was  founded,  it  would 
wrong  to  detain  the  defendant  in  prison :  more  particularly 
the  plaintiff  would  by  such  means  have  an  opportunity  of 
pering  with  the  defendant  in  prison,  apd  of  escaping  from 
VOL.  II.  s  s  the 


£IS 


OF  BOTTQMEY 
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the  penalties  of  the  act,  by  preventiDg  the  caie  firom  being 
brought  befinre  the  court 

A  loan  upon  the  voyage,  without  a  security  on  tbe  fllqiar 
goods,  isentirdy  prdiibitedby  thelawsofi^raiBCtf/  feriftAe 
marine  ordinances  of  that  country,  there  is  a  general  regdfe 
tion  similar  to  that  made  here  with  respect  to.  Ludia  sUp; 
-Ord.ofLou.  <<  Faisons defenses  de  prendre  deniers  a  la  groaaeBor  le  ooqiset 
^  quille  du  navire,  ou  sur  las  marchandises  de  son  cbargemcB^ 
*<  au  dela  de  leur  valeur^  au  peine  d'etre  contraint,  en  cos  it 
*^  frcaide^  au  paiement  des  sommes  entieres,  non  obstant  b 
^'  perte  ou  prise  du  vaisseau.''  And  in  another  place  it  is  ssid, 
that  where  a  greater  sum  is  borrowed  than  the  ship  or  goods 
ore  worth,  where  there  is  no  fraud,  the  contract  is  void,  a* 
cept  as  to  the  amount  of  the  real  value  of  the  ship  or  goods. 
If  then  the  contract  be  only  binding  as  fiur  as  there  is  property 
to  answer  the  loan,  it  follows  that,  by  the  lawa  of  Fratict^  tb 
contract  cannot  exist  upon  the  hazard  of  the  voyage  merdjf 
unless  there  be  a  security  also  upon  the  ship  or  goods. 


14.  tic.  des 
CMitrattl 
Sroiye 
Avant.art3 

Locdt. 
•rt.15. 


t  Blacktt. 
Com,  457, 


Barnard  v. 

firidgman, 
Moor,  918, 
full^  report. 
«d  in  Ho- 
bart,  p.  II. 


The  contract  of  bottomry  and  respondentia  seema  to  didiioe 
its  origin  from  the  custom  of  permitting  the  master  of  a  ship* 
when  in  a  foreign  country,  to  hypoAecate  the  ship  in  ordcrto 
raise  money  to  refit.  Such  a  permiwoii  ia  abaolutdy  neces- 
sary, and  is  impliedly  given  him  in  die  very  act  of  ooo^titatiDg 
him  master,  not  indeed  by  the  Camman  Law^  but  by  the 
Marine  Law,  which  in  this  respect  is  reasonable;  for  if  a  sbqp 
happen  to  be  at  sea,  and  spring  a  leak^  cur  the  voyage  islilcelj 
to  be  defeated  for  want  of  necessarui^  it  is  better  that  the 
master  should  have  it  in  his  power  to  ple^S^  ^^  ^  ^ 
goods  (a)  or  either  of  than,  than  that  the  ship  should  be  kst 


JiMtia  r. 

BaUam, 

iSalk.34. 

The  ship 
Ontttudine, 
adroLof 
RoMoaon  s 
Admiraltjr 
Rep*  p.  240* 


(a)  That  the  aisster  n^ght  hypotheeate  the  foods,  as  well  ai  tbeship^ 
ia  cases  of  necessity,  depended  till  htdj  more  upon  a  general  vai0- 
standing  that  sach  hypothecation  mi^t  be  nuMie,  than  upon  any  voy  Attf 
authority  upon  the  point.  In  a  note  to  a  case  in  SMM,  itis  s^thtf 
the  master  majr  hypothecate  eidier  ship  or  goods;  for  the  maiterii » 
trusted  with  boUi,  and  r^esents  the  traders,  as  wdl  as  the  owoersflfih' 
ship. 

But  in  a  late  case  in  the  Hi^  Court  of  Admiralty  in  En§fmi  ^ 
question  has  undergone  all  that  elaborate  aodleamed  discttwoo  vhicfcA^ 
abilities  of  the  adyocates  of  that  court  were  so  oonmeteotto  afivdit;  arf 

\0 
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or  the  voyage  defeated.  But  he  cannot  do  either  for  any  dobt 
of  his  own :  but  merely  in  cases  of  necessity^  and  for  com* 
pleting  the  voyage.     Although  the  mast^  of  the  vessel  has  c.a.i!xV  * 


lis  power  while  abroad,  because  it  is  absolutely  necessary  for  ^'^'  ^^* 
purposes  of  commerce  and  navigation ;  yet  the  v^  same  au- 
thority which  gave  that  powar  in  those  cases^  has  d^ed  it 
when  he  happens  to  be  in  the  same  place  where  the  owners 
reside.    Thus  the  laws  of  Oleron^  in  the  place  above  dted, 
speak  of  the  captain  being  in  a  foreign  country,  and  first 
vnriting  home  to  his  owners  for  money,  before  he  takes  money 
on  bottomry :  and  the  laws  of  the  Hanse  Tbtpns,  which  were  Lawiof  ths 
fbonded  on  those  of  OUran,  speak  the  same  language;  for  they  xowot, 
aay,  *<  a  master  being  in  a  strange  country^  if  necessity  drive  ttt.6o. 
^*  him  to  it,  may  take  up  money  on  bottomry,  if  he  cannot 
^'  get  it  without,  and  the  owners  shall  bear  the  charge.'^    In  Hobtrt,  n. 
addition  to  this,  from  all  the  cases,  which  have  been  deter-     °^'  ^^* 
mined  at  the  Common  Law  upon  the  subject,  it  may  be  in* 
ftrred  that  the  ship  should  be  abroad,  as  well  as  in  a  state  of 
necessity,  to  justify  the  captain  or  master  in  taking  money  on 
bottomry.     MoUoy  in  express  terms  declares,  that  a  master  MoUoy,!.  s. 
has  no  power  to  take  up  money  on  bottomry,  in  places  where 
hiS  owners  dwell;  otherwise  he  and  his  estate  must  be  liable 
thereto. — If,  indeed,  the  owners  do  not  agree  in  sending  the  M0U07  loc 
dbip  to  sea,  the  majori^  shall  carry  it,  and  then  money  may 
Im  taken  up  by  the  master  on  bottomry  for  their  proportion 
who  refuse,  although  they  reside  upon  the  ^ot,  and  it  shall 
biiid  them  all.     The  two  last  rules  are  the  same  with  the  ma-  OrdofLov. 
fine  ordinances  of  France  upon  that  point:  for  they  also  de*  Avimrli  b 
diu'e,  that  those  who  lend  money  to  the  master,  in  the  place  f^°^>  "^ 


met  with  a  decision,  confirmmg  the  above  note  of  Jnstm  v.  Baiktm,  formed 
tip<m  mature  ddiberation  and  solid  argument,  as  will  appear  from  the  judg- 
pronounced  by  the  eminent  person  who  presides  in  that  court.  It 
my  intention  to  have  given  an  abstract  of  the  judgment:  but  an 
wheidgmtnt  would  have  done  great  injustice  to  the  argument  of  that  learned 
;  an^  therefore  I  content  myself  with  having  referred  to  the  subject  as 
setded,  and  having  pointed  out  to  the  reader  the  valuable  reports  in 
the  aiguraents  both  of  the  juc^e  and  advocates  may  be  found  a^ 
The  extent  of  that  decision  seems  to  be  this,  that  the  roaster  of  a 
1,  carrying  a  cargo  on  freight,  may,  in  a  foreign  port,  hypothecate 
cargo  for  the  repairing  damages  sustidned  by  the  ship  at  sea;  such  re- 
bdng  absolutely  necessary  for  the  purpose  of  delivering  the  cargo,  ac- 
to  the  charter-party. 

s  s  2  where 
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**  goods,  freights,  «hips,  and  money,  being  free,  they  shall  no€ 
*<  make  use  of  suretyship,  unless  there  be  some  apparent  dan<i* 
<<  ger  either  of  the  sea  or  of  pirates.     And  for  the  money  so 
*<  lent,  the  borrowers  shall  pay  naval  interest  J*     From  these 
two  quotations,  little  doubt  can  be  entertained,  but  that  the 
Jthodians  used  to  borrow  and  lend,  upon  the  hazard  of  the 
voyage,  for  an  increased  premium.    It  was  formerly  seen  that 
the  Bhodian  laws  in  general  were  adopted  by  the  Romans  s 
and  consequently  that  branch  of  them,  which  rela^  to  bot- 
tomry amongst  the  rest;  for  you  can  hardly  open  a  book  upon 
the  Roman  law,  but  you  meet  with  chapters,  de  nauticofaenore^  Digest,  lib. 
de  nauticis  usurisy  which  plainly  show  that  this  contract  was  ^^.^^ 
weU  known  to  the  jurists  of  that  distinguished  nation.     It  was  111.33. 
also  called  by  them  pecunia  trajectitia ;    because  it  was  given 
to  the  borrower  to  be  employed  by  him  in .  commerce  npon 
and  beyond  the  sea.     It  appears  from  Valin,  that  some  writers  2  Valin. 
of  the  French  nation  had  supposed,  that  this  contract  was  ^°°^  ^"^ 
wholly  unknown  to  the  ancients,  and  that  it  was  peculiar  to 
JPrance  alone.     Valin  very  clearly  exposes  the  absurdity  of 
mdi  an  idea ;  and  it  seems  to  be  suflSciently  answered,  if  de- 
jerving  of  an  answer,  by  what  has  been  already  said.     In  ad- 
dition to  this  we  may  add,  that  so  &r  from  being  peculiar  to 
JUrancef  it  has  obtained  a  place  in  the  codes  of  all  the  maritime 
atates,  whose  laws  have  been  promulgated,  or  have  been  at  all 
fiunous  in  the  modern  world.     In  this  chapter  we  have  alreadj^ 
liad occasion  to  cite  two  passages  from  the  Judgmei^ts,,  or  laws  An.  r&  as; 
ti£  Oleran  upon  the  subject,  as  well  as  the  60th  article  of  the 
•laws  of  the  Hanse  towns:  and  by  a  reference  to  the  45th  arti-  Ljwsof 
^cte  of  the  laws  of  Wisbty^  it  will  lie  found,  that  the  nature  of  '^***»««^ 
bottomry,  as  well  as  its  name,  was  perfectly  known  to  the 
of  those  ordinances. 


In  the  Guidon^  indeed,  it  is  supposed  that  the  contract  of  ^^  Gui<r. 
mry  now  in  use,  is  not  at  all  the  same  as  that  which  was 
wn  to  the  ancients.     This  authority  is  respectable :    but 
must  speak  for  themselves ;  in  addition  to  wbich^  the  ce> 
ted  Emerigon  has  observed,  that  the  assertion  of  the  author  *  Emeri^on » 
the  Guidon  is  only  true  with  respect  to  the  form  which  the  ^* 

r^ulations  have  given  to  this  contract,  the  true  origin . 
which  is  lost  in  its  antiqui^. 

•  * 

8  s  a  In 
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la  our  definition  <rf  bottomry  it  was  said,  that  if  the  ship 
arrive  safr^  the  lender  thaU  be  paid  his  prindpaly  and  the  sti- 
pulated interest  due  upon  it)  however  much  it  exceed  the  kgal 
rate.  The  true  principle  upon  which  this  is  allowed,  it  not 
^V  I  ^''  ™^^^^y  ^^  great  profit  and  convenience  of  trade^  as  has  fire- 
2  Ves.  148.  quendy  been  urged;  but  the  risk  which  the  lender  runs  of 
losing  both  principal  and  interest;  for  he  runs  the  contiD- 
gency  of  winds,  seas,  and  enemies.  It  is  therefore  of  tbe 
essence  of  a  contract  of  bottomry,  that  the  lender  runs  tbe 
risk  of  the  voyage ;  and  that  both  principal  and  interest  be  at 
hazard;  for  if  the  risk  go  only  to  the  interest  or  pr€inioi% 
and  not  to  the  principal  also,  though  a  real  and  substantisi 
risl^  be  inserted,  it  is  a  contract  against  the  statute  of  asory, 
and  thirefore  void.  This  has  been  firequently  so  determined 
in  our  courts  of  kw ;  and  it  is  consonant  to  the  ideas  of  foreigD 
writers. 


a  Vet.  ISA* 

2»  Ann. 
sut.  %.  c.  x6. 
Ftochitr, 
Kot.x6. 


bharpley  v, 

Cro.  Jac 
ao8. 


Roberts  ?. 
Tremaynei 
Cro.  Jic. 
io8. 


An  action  of  debt  was  brou^t  upon  an^  obligation,     lie 
defendant  pleaded  the  statute  of  usury,  and  shovred,  that  s  siiip 
went  to  fish  in  Neaafimndland  {whick  voyage  might  be  perkmei 
X  numthsX  and  that  the  plaintiff  delivered  5  oil  to  the 


m    _  _ 

defendant,  to  pay  60I.  upon  the  return  of  the  ship  off  IkrU 
maidk :  and  if  the  said  ship,  by  occasion  of  leakage  or  tempest, 
should  not  return  from  Netrfcumiland  to  Dartmouth^  then  tbe 
defendant  should  pay  the  502.  only ;  and  if  the  ship  neier  re- 
tturned,  he  should  pay  nothing.  And  it  was  held  by  all  tbe 
Court,  not  to  be  usury  within  the  statute.  For  if  the  sh^  hai 
stayed  at  Ntwfoundland  two  or  three  years,  he  shooM  bsve 
paid  at  the  return  of  the  ship  but  60L :  and  if  the  ship  never 
returned,  then  nothing ;  so  that  the  plaintiff  ran  the  boaurdof 
having  less  than  the  interest  which  the  law  allows,  and  pcv- 
sibly,  neither  principal  nor  interest. 

This  case  was,  upon  another  occasion,  mentioned  in  aijv- 
ment  by  one  of  the  Judges  on  the  bench ;  the  principk^  ^ 
which  it  was  decided,  was  recognised^  and  the  case  itself  aOowe' 
to  be  law. 


Joy  v.Kentt      Qo  also  in  another  case  of  debt  upon  an  obligation,  ood^ 

41V.    *^    tioned  to  pay  so  much  m(mey»  if  such  a  Aip  rttumed  vitUi 

six  months  from  Osiend  in  Uanden  to  Z/mdortj  wliicb  ^ 
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more  bjr  the  third  part  than  the  kgal  interest  of  tooiky^  and 
if  she  do  not  return,  then  the  obligation  to  be  void :  the  de- 
fendant  pleaded  that  there  was  a  corrupt  agreement  betwixt 
himself  and  the  plaintiff,  and  that  at  the  time  of  making  the 
obligation,  it  was  agreed  betwixt  them,  that  he  should  have 
no  more  for  interest  than  the  law  permits,  in  case  the  ship  should 
ever  return ;  and  avera  that  the  obligation  was  entered  mto  by 
covin,  to  evade  the  statute  of  usury,  and  the  penalty  thereof: 
upon  this  averment  the  plaintiff  took  issuer  and  the  defendant 
demurred. 

Lord  Chief  Baron  Hale.  —  ^  Clearly  this  bond  is  not  widiin 
the  statute,  for  this  is  the  common  way  of  insurance;  and  if 
this  were  void  by  the  statute  of  usury,  trade  would  be  de- 
stroyed. It  is  not  like  to  the  case^  where  the  condition  oC  the 
bond  is  to  give  so  much  money,  if  such  or  such  a  person  be 
then  alive ;  for  there  is  a  certainQr  of  that  at  the  timew  Butit 
is  uncertain  and  a  casualty  wiiether  such  a  shy  AtSk  ever  re- 
turn or  not" 

In  another  case  of  debt  upon  an  obligation  fiur  300/.  the  con*  Soomt  r. 
didon  was,  that  if  such  a  Aip  went  to  Surat  in.  the  E^at  f^^.. 
IridUi^  and  returned  safe ;  or  if  the  owner,  oc  the  goods  ladn  i  Ltf.54. 
cm  boaird  the  ship  returned  safe^  then  die  defendant  was  to  pi^ 
fbe  principal  to  the  plaintifl^  and  40/.  for  each  loeJl;  butdu^ 
if  Ae  ship  should  perish  by  unavoidable  casualties  of  sea,  fire^ 
or  enemies,  to  be  proved  by  sufficient  testimony^  then  the  plain- 
tfff  should  have  nothing.    The  doubt  was^  whether  this  was 
sm  usurious  contract :  and  it  was  said  to  be  so,  because  the 
payment  depended  upon  so  many  things^  one  of  which^  in  all 
probability,  would  happen.     But  the  whole  Court  h^  it  not 
to  be  within  the  statute. 


Lord  Chief  Justice  Bridgman  took  a  distinction  between.  » 
bargain  of  this  kind  and  a  loan ;  for  where  there  is  a  bargain^ 
aa  here^  and  the  principal  is  hazarded,  that  cannot  be  within^ 
the  statute  of  usury }  but  it  is  otherwise  of  a  loan,,  where  the 
principal  is  not  in  danger.  Here  there  are  i^iparent  risks  of 
the  sea,  fire^  and  enemies,  and  the  length  of  die  voyage;;  dUiof 
which  endanger  the  loss  of  the  prinripaL     Thesfet  bottaitty 

ss  4  cont^M^ 
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contracts  arc  for  the  advacoement  of  trade,  and  therefinre 
judgment  must  be  for  the  plaintiff. 

These  cases  are  all  uniform  in  the  principle  which  tbty  go 
to  establish,  that,  on  account  of  the  risk,  the  interest  shall  be 
larger  than  the  common  rate :  but  notwithstanding  this,  a  case 
is  to  be  found  in  the  Equity  Reports,  which  directly  tends  to 
destroy  the  rule  of  decision  in  all  these  cases. 

tusdj  t.  A  part  owner  of  a  ship  borrowed  money  of   the  plaintiff 

1  Equity  upon  a  bottomry  bond,  payable  on  the  return  of  the  ship  from 
iifl**  ^^''  ^^^  voyage  she  was  then  going  in  the  service  of  the  East^Lndia 
Company^  who  broke  up  the  ship  in  the  East-Indies  j  and  the 
owners  brought  their  action  against  the  Company,  and  re- 
covered damages,  which  did  not,  however,  amount  toafiill 
'satisiaction.  The  plaintiff  brought  his  bill  to  have  his  pro- 
portionable saUsfaction  out  of  the  money  recovered ;  but  hi^ 
bill  was  dismissed,  and  he  was  left  to  recover  as  well  as  he  coald 
at  law ;  tor  a  court  of  equity  will  never  assist  a  bottomry  bond, 
which  carries  unreasonable  interest* 


37* 


•I 


\  This  case  conveys  a  very  unmerited  censure  upon  bottomzy 
bonds,  not  at  all  warranted  by  the  long  chain  of  uniform 
decisions  in  their  favour.  Indeed,  from  the  very  nature  of  the 
eontract,  they  are  to  carry  the  naval  interest,  which  is  alwsvs 
greater  than  land  interest,  in  proportion  as  the  risks  run  by  the 
lender  oa  bottomry  are  much  greater  than  those  which  a  ieo- 
der  upon  common  bonds  incurs,  {a) 

4  Cbm.  dig.        To  be  sure  if  a  contract  were  made,  by  colour  of  bottomry, 

^^  in  order  to  evade  the  statute,  it  would  be  usurious  and  void,  and 

highly  deserving  of  ail  the  censure  and  discouragement  which 

the  courts,  either  of  law  or  equity,  could  possibly  throw  opou 

.it. 

(a)  Mr/  Fonblanque^  in  his  valuable  edition  of  "  A  Treatise  of  Equii.v" 
has  supposed  that  in  the  above  passage  I  meant  to  complain  of  the  intcr^ 
rente  of  a  Court  of  Equity  in  cases  where  exorbitant  naval  intereti  vai  ^ 
manded.  But  a  little  attention  to  the  passage  complained  oiy  and  also  to 
'  what  follows,  will  demonstrate,  that  I  only  alluded  to  general  censures  if- 
on  a  species  of  contract  so  highly  benefidal  for  commercial  purposes.  ^ 
Fonbl.  voLi.  p.  »43, 

In 
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In  England  then  it  is  clear,  from  these  cases,  that  there  is 
nothing  unlawful  in  the  contract  of  bottomry :  but  some  wri- 
ters in  foreign  countries  have  endeavoured  to  hold  it  up  to  the 
world,  as  an  illicit  and  an  usurious  bargain.  Straccha^  who  has  Introd.  de 
written  upon  insurances,  has  introduced  a  long  dissertation  to  no?26!^ 
prove  the  truth  of  this  position ;  and  several  other  writers  have 
either  preceded  or  followed  him  in  support  of  the  same  doc- 
trines. If,  indeed,  the  money  so  lent  were  given  merely  by 
way  of  a  loan,  and  such  excessive  interest  were  demanded  for 
the  use  of  the  money  only ;  there  might  be  force  in  the  objec- 
tion. But  when  it  is  considered  as  the  price  of  the  great  risks 
incurred,  it  has  not  the  least  semblance  of  usury ;  it  is  a  fair 
and  conscientious  contract,  highly  beneficial  to  the  commerce 
and  general  interests  of  society. 

*   These  authors  have  met  with  very  able  opposers  in  Pt^hier  Pothier 
and  Emerigofii  who  have  clearly  shown  the  fallacy  of  their  doc-  ^**°*"'* 
trine ;  and  they  have  proved  to  demonstration,  that  even  the  Not.  i. 
fiithers  of  the  church  have  acknowledged,  that  this  contract  has  i^^^' 
nothing  in  it  offensive  to  religion  or  good  morals.     Almost  all  l>^-  »*<^  6. 
tbewritem  of  eminence  agree  with  the  two  last  named,  as  to  R^^ie 
the  legality  of  loans  on  bottomry  and  at  respondentia :  and  it  ^'*5^"\J^ 
18  now  universaUy  admitted  and  practised  in  all  the  maritime  5a  %  Black. 
and  trading  countries  in  Europe.  Com. 457. 

» 

But  as  the  hazard  to  be  run  is  the  very  basis  and  foundation 
of  this  contract ;  it  follows,  that  if  the  risk  is  not  run,  the 
l^ider  cannot  be  entitled  to  the  extraordinary  premium ;  for 
that  would  be  to  open  a  door  to  means  by  which  the  statutes 
of  usury  might  be  evaded.  This  was  so  decided  in  the  Court 
of  Chancery. 

The  case  was  upon  a  bottomry  bond,  whereby  the  plaintiff  DcsuUder  v. 
wasboimd  in  consideration  of  400/.  as  well  to  perform  the  voy-  ^'**'*!!i- 
age  within  six  months,  as  at  the  six  months'end  to  pay  the  400/. 
and  40/.  premium,  in  case  the  vessel  arrived  safe,  and  was  not 
lost  in  the  voyage.  It  happened  that  the  plaintiff  never  went 
the  voyage,  whereby  the  bond  became  forfeited,  and  he  now 
preferred  his  bill  to  be  relieved.  Upon  the  former  hearing,  as 
the  ship  lay  all  the  time  in  the  port  oi  London^  and  there  was 
no  hazard  in  loiing  the  principal,  the  L.ord  Keeper  thought  fit 

to 
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Pothier 
Traite  I U 
grosse 
Avanture, 
Not.  38. 
a  Valin,  10. 


to  decree,  that  the  defendant  should  lose  the  preminm  of  40L 
and  be  contented  with  his  principal  and  ardmasy  inUnat. 
And  now,  upon  a  rehearing,  he  confinned  his  former  decreei 

With  this  decree,  which  is  equitable  and  just,  the  Rend 
writers  agree.  They  say,  that  in  such  a  case,  ^  L'empranlair 
sera  bien  oblige  de  rendre  la  somme  qui  lui  a  6tk  prMe, 
mais  il  ne  sera  pas  oblig^  de  payer  en  outre  la  somme  qsll 
a  promis  de  payer  pour  le  profit  maritime ;  car  le  profit  ns- 
ritime  ^tant  le  prix  des  risques  que  le  prfiteur  devoit  oomir 
*<  des  eifets  sur  lesquels le pret  6t6  fait,  il  ne  nsut  lui  etre  dude 
profit  maritime  quand  il  n'a  couru  aucunS  risquest,  ne  pon- 
vant  pas  y  avoir  un  prix  des  risques,  s^ii  n'y  a  pas  fsa  de 
risques." 


C( 


(t 


(t 


it 


ti 


« 


(C 


Vide  the  Bottomry  bonds  generally  express  from  what  time  the  ivk 

No.  0.  '  shall  commence,  as  that  the  ship  shall  sail  firom  London  to  sodi 
a  port  abroad,  &c.  In  such  cases,  the  contingency  dors  Hit 
Merc?  Red.  commence  till  the  departure :  and  therefore  if  the  diip  reom 
injury  by  storm,  fire,  &c«  before  the  beginning  of  the  ▼oyi^ 
the  person  borrowing  alone  runs  the  hazard.  But  if  the  cot- 
dition  be,  <^  that  if  the  ship  shall  not  arrive  at  such  a  pboei^ 
sudi  a  time,  then,"  &c. ;  in  these  instances,  the  ocmtract  eoo- 
mences  firom  the  time  of  sailings  and  a  different  mle^  as  to  the 
loss,  will  necessarily  preraiL 


4th  edit, 
p.  X17, 


a  Magens, 
38.  100. 


19  Geo.  «• 
c-37.  «.5- 

Vide  the 
Appendix, 
No.  2. 
R0CCU8  de 
Navibus, 
Not.  51. 


We  have  shown  at  the  banning  of  this   chapter,  tktf 
the  amount  of  the  loan  on  bottomry  or  respondentiap  in  tliii 
country  is  not  restrained  by  any  regulation  whatever,  abboq^ 
it  is  in  many  mariume  states  by  express  ordinances:  that  the 
only  restriction  in  the   law  of  England  is,  with  respect  to 
money  lent  on  ships  and  goods  going  to  the  JBast^bditSf 
which,  by  statute,  must  not  exceed  the  value  of  the  propertj 
on  which  the  loan  is  made.    It  remains  then  to  see  what  thoie 
risks  are,  to  which  the  lender  undertakes  to  expose  himsd£ 
These  are  for  the  most  part  moiticmed  in  the  condition  of  the 
bond,  and  are  nearly  the  same,  against  which  the  andarwiitOf 
in  a  policy  of  insurance,  undertakes  to  indemnify^  **  UmU 
<<  hoc  singulariter^  ut  creditor  siAeat  periatkm  nav^tOimSt 
<<  in  catibusforhdtis  tatOim.'*    These  aeddcarta  91^  tasf^ 
pirot^  fire^  capture)  and  every  other  miabttaotf  at^ 
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such  as  arise  either  from  the  defects  of  the  thing  itself  on  which 

the  loan  is  mad^  or  from  the  misccmdact  of  the  borrower : 

for,  sajTs  the  Italian  lawyer,  last  quoted^  in  continuation  of  «VAiin,T4. 

the  above  sentence,  *^  Seciis  est  si  infortunium^  vel  naufragium  c\u     ' 

^  ex  culpd  debitoris  processeritj  quia  tunc  creditor  mm  tenetur 

*<  de  periculoj  et  damnoj  in  quod  incurritur  ex  culpd  vehentis^ 

<<  proui  in  simili  deciditur  in  materid  assecurationiSf  ut  quan- 

<<  tumcumque  asseeuratio  sit  generaliSf  non  contineat  pericubany 

^<  out  damnum^  quod  facto  assecwrati  conHngU.*^ 

It  seems  to  have  been  a  doubt  late  in  the  last  century,  Bnrton  v. 
whether  a  loss  by  the  attadcs  of  pirates  fell  within  the  words,  comb.°56'. 
perils  of  the  sea ;  for  it  was  argued  in  the  King^s  Bench,  in 
the  reign  of  James  the  Second.    But  the  Court  were  of 
opinion,  that  piracy  was  one  of  the  dangers  of  the  seas. 

The  lender  is  answerable  likewise  for  losses  by  capture ;  or 
to  speak  more  accurately,  if  a  loss  by  capture  happen,  he  can- 
not recover  against  the  borrower;  but  in  bottomry  and  re- 
spondentia Ixmds,  capture  does  not  mean  a  mere  temporary 
taking,  but  it  must  be  such  a  a^ture  as  to  occasion  a  total 
loss.  And  therefore,  if  a  ship  be  taken  and  detained  &>r  a 
short  time,  and  yet  arrive  at  the  port  of  destination  within  the 
time  limited,  (if  time  be  mentioned  in  the  condition,)  the  bond 
is  not  forfeited,  and  the  obligee  may  recover. 

This  doctrine  was  laid  down  by  the  whole  Court  of  Kind's  Joyce  v. 
Bendi,  in  a  case  upon  a  bond  of  this  nature ;  the  proceedings  b.r.' Mich! 
on  which  were  fiilly  stated,  when  the  unanimous  opinion  of  '^«'™» 
the  Court  was  delivered  by  Lord  Mansfield.  — « <<  This  comes  ^^  ^^^'  ^' 
befiire  die  Court  upon  a  motion,  on  the  part  of  the  defendant, 
for  a  new  triaL    It  was  an  fiction  of  dcdbt  upon  a  bottomry 
bond;  the  condition  of  which  was,  that  npon  die  ship's  safe 
arrival  at  New  Yorkf  a  certain  sum  of  monejr  should  be  paid 
to  the  plaintiff;  but  that  in  case  the  ship  should  miscarry,  be 
lost,  cast  away,  or  taken  by  the  enemy,  the  plaintiff  should 
have  nothing.    The  defendant  pleaded  three  pleas :  ist,  Non 
est  factum^  adly.  That  the  ship  did  not  arrive  at  New  Yorl^ 
the  port  of  destiaatioD;  jdfy^  That  the  ship  was  captured. 
Ufkm  the ti9»  first. pleat  ivaa. was :jii^    and  to  the  last^ 
'th«re  was  ai  vepttteidii  4f  mafMre^^  /  The  &€t%  whii^  ap- 
peared 
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ment  of  the  Court     His  Lordship's  opinion  is  confirmed  by 

the  statute  of , the  19th  of  George  the  Second,  c.  37.  which  al-  19  Geaa. 

lows  the  benefit  of  sal  vage  to  lenders  upon  ships  or  goods  going  ^'  ^^'  '*  ^' 

to  the  East'Jndies ;  clearly  showing  that  there  was  no  such 

thing  at  the  Common  Law,  otherwise  there  was  no  occasion 

to  make  such  a  provision. 

In  this  respect  our  law  difiers  firom  that  of  France^  for  the  Lo  Guidon, 
ordinances,  and  indeed  it  seems  always  to  have  been  the  case  2  VaihCi9! 
in  that  country,  expressly  declare^  that  the  lenders  on  bot-  *  ^mcr. 
tomry  shall  be  subject  to  general  or  gross  average,  in  the  same 
manner  as  insurers  are  upon  policies  of  insurance ;  for  that  as 
these  contracts  depend  upon  die  same  principles,  they  are  sub- 
ject to  the  same  regulations.  , 

Our  law  in  this  respect  is  different  also  from  that  of  D^n- 
rnark.  This  appeared  in  a  cause  tried  in  the  King's  Bench 
before  Lord  Kenyan  at  Guildhall. 

It  was  an  action  on  a  policy  of  insurance  upon  a  respondent  Walpoie  v. 
Ha  bond  on  ship  and  goods,  at  and  from  B.  to  C.     The  ship  f^^Tri"* 
was  Danishj  and  an  average  loss  was  sustained  upon  the  goods  17^9* 
to  the  amount  of  6/.  15^.  per  cent,  and  the  plaintiff,  as  holder 
of  a  respondentia  bond,  had  been  called  upon  to  contribute ; 
and  now  brought  his  action  against  the  English  underwriters 
for  the  amount  of  that  contribution. 

Lord  Kenyony  Chief  Justice.  —  "  By  the  law  of  England^  a 
lender  upon  respondentia  is  not  liable  to  average  losses;  but  is 
entitled  to  receive  the  whole  sum  advanced,  provided  ship  and 
cargo  arrive  at  the  port  of  destination.  The  plaintiff  con- 
tends, that  as  by  the  law  of  Denmark^  such  lenders  upon  re- 
spondentia are  liable  to  average,  and  bound  to  contribute  ac- 
cording to  the  amount  of  their  interest,  the  insurer  must 
answer  to  them.  The  Danish  Consul  has  proved  that  he  re- 
ceived a  judgment  of  the  Court  of  Copenhagen,  tjie  decretal 
part  of  which  proves  the  law  of  Denmark  to  be  as  the  plaintiff 
has  stated  it.  The  opinions  of  several  men  of  eminence  in 
that  country  have  been  offered  on  each  side :  but  I  reject 
them,  because  the  solemn  decision  of  a  Court  of  competent 
jurisdiction  is  of  much  greater  weight,  thao  the  opinions  of 

advocates. 
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advocates,  however  eminent,  or  even  than  the 
opinions  of  the  most  able  judges.  It  seems  as  i^  in  this  case^ 
tlie  underwriters  were  bound  by  the  law  of  the  ooontiy,  to 
which  the  contract  relates."    Verdict  for  the  plaintiff. 

This  is  not  the  only  case^  in  which  the  insurers  have  been 
held  liable  to  indemnify,  the  insured  having  been  obliged  by 
the  law  of  a  foreign  country  to  pay  a  larger  sum  than  by  the 
laws  of  England  could  have  been  demanded :  thon^  to  be 
sure,  in  the  case  about  to  be  quoted*  there  seems  toluive  baa 
an  usage  proved ;  and  upon  that  the  learned  Jndge  mndk  rs- 
lied,  and  seems  to  have  doubted  the  general  mle  as  afterwardi 
stated  by  Lord  Kenyon  in  the  case  of  WalpoU  v.  i^uer. 

Newman  V.       It  was  an  action  on  a  poUcy,  upon<«  cargo  offish  from  Xd»- 
^^i\t    /(nmdland  to  any  pon  o(  Spain^  Pdrttf^  ct  lUtfy.     Theih^ 
GuiMhaii      met  with  bad  weather,  and  pat  into  JUcant  and  L^fiorn  to 
a  lerHiUry.  ^^^^^^    rj^^  Captain  being  owner,  ptesedted  a  petition  to  the 
commercial  Court  of  Pijo,  to  adjust  the  general  average  m 
he  had  put  in  for  the  general  benefit  of  all  concerned.    Tlie 
Court,  according  to  its  usual  course  (which  appears  to  be  t 
very  extraordinary  one),  adjusted  die  loss  by  charging  the  csigo 
at  its  full  value,  but  the  ship  only  at  one  hal(  and  the  fragb 
at  one  third :  and  they  also  charged  as  a  part  of  the  genenl 
average,  the  seamen's  wages  and  provisicms,  while  in  port 
The  defendant,  as  underwriter,  had  paid  into  conrt  as  much 
as  would  cover  the  average;  if  adjusted  according  to  the  me- 
morandum in  the  policy,  and  the  law  and  usage  of  En^and, 
The  question  was,  Whether  the  plaintiff  havii^  been  ooo- 
pelled  to  pay  beyond  that  sum,  according  to  the  oalcuUtiaBof 
the  sentence  of  the  court  of  Pisoj  it  was  conclusive  upon  the 
defendant,  and  the  plaintiff  was  entitled  to  recover  his  avenge 
by  the  same  standard.     The  plaintiff  called  several  broken, 
who  said,  that  in  repeated  instances  they  had  adjusted  avenges 
under  similar  sentences  of  the  court  of  Pisa  ;  and  the  uDde^ 
writers,  though  with  reluctance,  had  always  paid  them. 

Mr.  Justice  BuUer,  —  "  On  the  general  law,  the  plaintiff 
would  fail ;  but  in  all  matters  of  trade,  usage  is  a  sacred  tbiogi 
I  do  not  like  these  foreign  settlements  of  average,  which  mik 
underwriters  liable  for  more  than  the  standard  of  English  bv. 

But 
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But  if  you  are  satisfied  it  has  been  the  usages  npooa  the  evi* 
dence  given,  it  ought  not  to  be  shaken."  The  plaintiff  had  a 
verdict  accordingly. 

This  point  has  now  undergone  a  full  discussion  in  the  Court  Power  v. 
of  King^s  Bench :  they  took  time  to  deliberate  upon  it,  and  ^ xiaTs.' 
they  have  decided,  that  the  insurer   of  goods  to  a  foreign  i4x* 
coootry  is  not  liable  to  indemnify  the  assured  (a  subject  of  such  p  20?. for 
fiireign  country),  who  is  obliged  by  a  decree  of  the  Court  ^^  °^^ 
there,  to  pay  a  contribution  as  for  general  average^  which  by  whether  the 
the  law  of  England  is  not  general  average :  where  the  parties   ^^'^^^ 
axe  not  to  be  understood  as  having  contracted  on  the  foot  of  such  were 
acme  known  general  usage  amongst  merchants :  but  which  f^°^  (,. 
general  usage  must  appear  as  a  fiict,  but  cannot  betaken  theUwof 
merely  upon  a  decree  of  the  court,  assuming  this  supposed    ^ '   * 
usage  as  its  foundation,  by  way  of  recital. 

It  has  been  said,  that  if  the  accident  ha^>en  by  the  default 
of  the  borrower,  or  of  the  captain,  the  lender  is  not  liable^  and 
has  a  right  to  demand  the  pajrment  of  the  bond.  If,  therefore, 
the  ship  be  lost  by  a  wilful  deviation  from  the  track  of  the  voy- 
age the  event  has  not  happened,  upon  which  the  borrower 
was  to  be  discharged  from  his  o))ligation.  This  has  been  de- 
cided in  several  cases. 

An  action  of  debt  was  brought  upon  an  obligation  for  per-  Wfttem 
formance  of  covenants  in  an  indenture,  wherein  it  was  recited,  ^*  }^'^y> 
that  such  a  ship  was  in  the  service  of  the  East  India  Compamf^ 
and  that  it  was  to  obey  such  orders  as  they  or  their  fiictors 
should  give ;  and  that  she  was  designed  for  a  voyage  from 
Ijmdxm  to  Bantcem^  and  from  thraoe  to  China  or  Formosa. 
The  pliuntiff  lent  500J.  upon  the  hull  of  the  ship,  and  the  de- 
fendant covenanted  to  pay,  if  the  ship  wmt  from  London  to 
JBaniantf  and  returned  from  thence  directly  to  London^  550/.; 
if  from  Lofidon  to  Bantam^  and  from  thence  to  China  or  JFbr- 
mosoy  and  returned  to  London  within  24  months,  650^  If  she 
returned  not  within  24  months,  then  to  pay  $1.  per  month 
above  650/.  till  the  36  months :  and  if  she  returned  not  within 
^6  months,  then  to  pay  ^lol.  unless  it  can  be  proved  by 
Wildy^  that  the  ship  returned  not,  but  was  lost  within  36 
months.    The  ship,  in  fi^t,  went  from  London  to  Bantam^ 


*v 
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and  from  thence  to  Suratj  and  other  parts,  and  so  retumed  to 
Bantam :  and  in  her  voyage  from  Bantam  to  London^  was 
lost  within  36  months :  upon  which  the  present  action  was 
brought 

The  Court  inclined  to  be  of  opinion^  that  the  ship  having 
deviated  from  the  voyage  described,  in  going  to  Swrai^  the 
plaintiff  was  not  to  bear  the  loss,  and  was  consequently  enti- 
tled to  recover.  .  They,  however,  took  time  to  deliberate;  and 
after  consideration,  gave  judgment  for  the  plaintifi. 

waKams  ▼.  In  another  case  of  debt  upon  a  bottomry  bond,  the  defisid- 
HSf^Rep.  ^*"^  pleaded,  that  the  ship  went  from  London  to  BarbadoeSy 
xa6.  Skinn.  sine  devitzttoney  and  afterwards  she  retumed  fnaa  Barbadoes  to- 
^^^*  '  '  wards  London^  and  in  her  return  was  lost  in  xxyagio  praiicto ; 
the  plaintiff  replied,  that  the  ship  in  her  return  went  from 
Barbadoes  to  Jamaica ;  and  that  after  a  stay  there,  she  retoni- 
ed  from  Jamaica  towards  London^  and  was  lost,  and  so  shons 
a  deviation.  The  defendant  rejoined,  that  she  was  pressed 
into  the  King's  service^  and  so  was  compdled  to  go  to  Jamaica^ 
which  is  the  deviation  pleaded  by  the  plaintiff;  without  this 
that  she  deviated  after  she  was  pressed.  The  plaintiff  demur- 
red, and  judgment  was  given  for  the  plaintiffi  The  plea  of 
the  defendant  is  not  good;  for  he  pleads  that  the  ship  went 
from  London  to  Barbadoes  without  deviation,  and  that  in  the 
return  she  was  lost  in  the  voyage  aforesaid  :  but  it  does  M 
show  without  deviation.  Now  the  condition  is  so  in  express 
words,  and  he  ought  to  show  expressly  that  he  has  peribnned 
the  words  of  the  condition. 

I  Eq.  Cises,       The  samc  rule  of  decision  has  been  adopted  in  the  Courts 
tcu'^l.,.  °f  Equity. 

The  plaintiff  entered  into  a  penal  bond  to  pay  405.  per 
month  for  50/.;  the  ship  was  to  go  Jrom  Holland  to  the  ^• 
nish  islands,  and  to  return  to  England:  but  if  she  perished, 
the  defendant  was  to  lose  his  50/.  The  ship  went  accordin^v 
to  the  Spanish  islands,  took  in  Moors  at  Africa^  then  went  w 
Barbadoes,  and  perished  at  sea.  The  plaintiff  being  sued  at 
law  upon  the  bond,  came  into  Equity,  suggesting  that  the  dt- 

riatioH 
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viation  was  through  necessity.     But  this  bill  was  dismissed, 
except  as  to  the  penalty. 

There  is  no  restriction  by  the  law  of  England  as  to  the  c.  i. 
persons,    to  whom  money  may  be  lent  on  bottomry,  or  at 
respondentia*  {a)    In  a  former  part  of  this  work,  we  gave  the 
history  of  a  statute  introduced  into  our  code  of  laws,  to  pre- 
vent insurances  from  being  made  on  the  ships  or  goods  of 
JPrenckmeny  during  the  then  existing  war  with  France.     The  21  Geo.  a. 
same  statute  also  prohibited  His.Majesty's  subjects  from  lend-    '  ^' 
ing  money  on  bottomry  or  at  respondentia  on  any  ships  or 
goods  belonging  to  France^  or  to  any  of  the  French  dominions  i  «^  Vicxf^. 
or  plantations,  or  the  subjects  thereof:  and  in  case  they  should,  p,  12 '2. 
such  contracts  were  declared  void ;  and  the  parties  thereto, 
or  the  agent  or  broker  interfering  therein,  were  to  forfeit  500/. 
That  act  was  not  of  long  continuance,  on  account-  of  the 
peace,  which  almost    immediately   followed   it:     and    these 
restraints  upon    this    species  of  contract   were  never   again 
revived  by  any  subsequent  positive  law.  {b) 

It  frequently  happened,  as  appears  by  the  preamble  to  the  fol- 
lowing statute,  that  the  borrowers  on  bottomry  or  at  responden- 
tia, became  bankrupts  after  the  loan  of  the  money,  and  before 
the  event  happened,  which  entitled  the  lender  to  repayment : 
by  which  means  the  debt  could  not  be  proved  under  the  com- 
mission, and  the  lenders  were  left  to  such  redress  as  they  could 
obtain  from  the  bankrupt,  who  had  previously  given  up  every 
thing  to  his  other  creditors.  This  being  likely  to  prove  a  dis- 
couragement to  trade,  parliament  was  obliged  to  interpose ;  and 
it  accordingly  enacted,  "  That  the  obligee  in  any  bottomry  or  19  Oto,  2, 
**  respondentia  bond,  made  and  entered  into  upon  a  good  and  ^-  32.  «•  a. 
"  valuable  consideration,  bona  Jide^  should  be  admitted  to 
•*  claim,   and  after  the  contingency  should  have  happened^  to 

{a)  See  one  exception  as  to  loans  on  the  ships  of  foreigners  trading  to 
the  Eoit  Indies,  ante,  p.  616. 

ajb)  See  the  arguments  as  to  the  legality  of  insuring  the  property  of  an 
enemy,  ante,  p.  360.  which  necessarily  tend  also  to  prevent  this  species  ot' 
contract  from  being  entered  into  with  an  enemy. 

VOL.  II.  T  T  '«  prove 


iromiae  neuLor  aeou  ou 
auch  bond  as  a['orei>QiiJ, 
several  statutes  now  in  lb 
ner,  to  all  intents  atid  pu 
bappcncd,  and  the  nionD; 
come  payable  befort  the 
mission."  [a) 


By  the  smut*;  bool:  it  af 

ncrs  of  shies  having  Cilten  \ 

ne?  than  tiie  value  of  their 

wiUiilly  to  cast  away,  biiiti, 

der  llicir  ihargc,  to  liie  gr( 

I.      ers:  it  was  tlierctbro  en:icte 

**■     *•  mui-iucr,  or  other  ofliccr 

"  fully  cast  away,  burn,  c 

*'  which   he  belonged,  or 

"  should  suRlr  death  as  a  I 

haTingbccn  limited  to  threi 

3  Ch.  necessity  of  such  a  provisio 

'*        was  made  a  fe«-  yeare  atten 

As  the  commerce  ot"  the  i 
gree,  80  the  custom  of  Icniti 
va7  prevalent :  and  as  the 
great  risks,  they  began  to 
property,  by  insuring  to  thi 
former  chapter,  mueh  was 


Chap.  XXI.]     AND  RESPONDENTIA.  (H)5 

ranees  on  Jtich  prc^r^  were  to  be  ieflfected ;  and -we  then  taw  ^*^«  »°f«» 
jfinom  the  case  of  Glofoery.  Blacky  that  it  was  necessary  to  insert  3*  Burr. 
in  the  policy  that  the  interest  insured  was  bottomry  or  respon*  '^94- 
dentia,  and  that  such  was  the  law  and  practice. of  merchants. 
From  this  case  too  it  is  evident,  that  when  a  person  has  insured 
a  bottomry  or  respondentia  interest,  and  he  recovers  upon 
the  bond,  he  cannot  also  recover  upon  the  policy  i  because  he 
has  not  sui^tained  a  loss  within  the  meaning  of  his  contract ;  and 
to  suflfer  any  man  to  receive  a  double  satisfaction,  would  be 
contrary  to  the  first  principles  of  insurance  law.    As  it  is  mere- 
ly a  contract  of  indemnity,  a  hian  shall  never  receiveless ;  nor 
can  he  be  entitled  to  recover  more  than  the  amount  of  the  da- 
mage he  has,  in  fact,  sustained. 
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they  might  provide  for  their  families,  in  an  easy  and  beneficial 
manner.  Accordingly,  in  the  year  1706,  Her  Majesty  granted 
her  roya'  charter,  incorporating  them  by  the  name  of  "The 
**  Amicable  Society  for  a  perpetual  Assurance  Office,"  giving 
them  a  power  to  purchase  lands,  an  ability  to  sue  and  be  sued 
in  their  corporate  capacity,  and  a  common  seal  for  the  more 
ea^  and  expeditious  management  of  the  affairs  of  the 
Company. 

The  benefits,  which  accrued  to  the  public  from  this  species 
of  contract,  were  found  to  be  so  extensive,  that  another  office 
was  established  by  deed  enrolled  in  the  Court  of  King's  Bench 
at  Westminster^  for  the  insurance  of  lives  only.  The  name  of 
this  office  is  the  "  Society  for  equitable  Assurance  on  Lives  and 
•*  Survivorships**  Besides  this,  the  two  Companies  of  the 
Royal  Exchange  and  London  Assurance,  obtained  His  Ma« 
jest's  charter,  to  enable  them  also  to  make  insurance  on  lives. 
The  charter  points  out  the  advantages  of  such  institutions; 
for  it  states  as  the  ground,  on  which  such  a  permission  is  to 
be  granted,  "  That  it  has  been  found  by  experience  to  be  of 
**  benefit  and  advantage,  for  pei*sons  having  offices,  employ- 
•*  ments,  estates,  or  other  incomes,  •determinable  on  the  life  or 
'^  lives  of  themselves  ur  others,  to  make  assurances  on  the  life 
*'  or  lives,  upon  which  such  offices,  employments,  estates,  or 
**  incomes  are  determinable."  {a)     Private  underwriters  also 

(a)  Aq  act  passed  in  the  39  Geo.  3.  (ch.  83.)  for  incorporating  a  new  in- 
surance company,  called  The  Globe  Insurance  Company^  the  second  section 
of  which  authorizes  them  (among  other  things)  to  make  insurances  on  the 
Hfe  or  lives  of  any  person  or  persons  whomsoever;  and  to  grant,  purchase, 
and  sell  annuities  for  lives,  or  on  survivorship,  and  grant  sums  of  money, 
payable  at  future  periods,  within  the  kingdom  of  Great  Britain  or  Ireland^ 
and  any  other  parts  abroad,  whether  within  His  Majesty's  dominions  or 
not;  and  shall  and  may  receive  deposits  of  funds  of  tontine  societies,  and 
other  institutions  Cbtablished  for  granting  future  advantages,  and  depodts 
of  funds  belonging  to,  and  act  as  treasurer  thereof  for  benefit  or  friendly 
societies,  and  other  charitable  and  benevolent  institutions ;  and  make  pro- 
Tiaion  for  the  widows  and  children  of  the  clergy,  and  for  clergymen,  and 
receive  deposits  from  or  on  account  of  members  of  the  industrious  classes 
of  society,  and  others;  and  to  make  provision  for  members  of  tlie  indu$> 
trious  classes  of  society,  and  others,  by  allowing  interest  on  such  deposits 
made,  or  otherwbe,  upon  such  terms  and  conditions,  and  in  such  manner, 
as  shall  or  may  be  agreed  upon  between  the  said  corporation  so  to  be  cre- 
ated and  established,  and  the  persons  and  societies  treating  with  the  ndd 
corporation,  for  the  purposes  thereinbefore  mentioned. 
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<<  meaning  thereoff  should  be  null  and  void  to  all  intents 
'<  and  purposes/*  And  in  order  more  efiectually  to  guard 
against  any  imposition  or  fraud,  and  to  be  the  better  able  to 
ascertain,  what  the  interest  of  the  person,  entitled  to  the  b^ 
nefit  of  the  insiurance^  really  was,  it  was  further  enacted,  by 
the  same  statute,  ^^  that  it  should  not  be  lawful  to  make  any  Sect  %. 
*^  policy  or  policies  on  the  life  or  lives  of  any  person  or  per- 
^^  sons,  or  (^er  event  or  events,  without  inserting  in  such 
*^  policy  or  policies,  the  person's  name  interested  therein,  or 
<*,  for  whose  use,  benefit,  or  on  whose  account,  such  policy 
'^  was  so  made  or  underwrote^  And  that  in  all  cases  where  Sect.  3. 
'^  the  insured  had  an  interest  in  such  life  or  lives,  event  or 
*^  events,  no  greater  sum  should  be  recovered,  or  received 
*'^  from  the  insurer  or  insurers,  than  the  amount  or  value  of 
^'  the  interest  of  the  insured,  in  such  life  or  lives,  or  other 
'^  event  or  events.  That  nothing  in  the  act  contained  shall  Sect.i^ 
'^  extend,  or  be  construed  to  extend,  to  insurances  bonijtde 
<'  made  by  any  person  or  persons,  on  ships,  goods,  or  mer-^ 
^^  chandizes ;  but  every  such  insurance  shall  be  as  valid  and 
^'  e£fectual  in  law,  as  if  this  act  had  not  been  made." 

It  has  been  held  that  a  person,  holding  a  note  given  for 
money  won  at  play,  has  not  an  insurable  interest  in  the  life  of 
the  maker  of  the  note. 

An  action  was  brought  on  a  policy  on  the  life  of  James  RuS'  T^^ytr  y. 
sell  from  the  ist  of  Jun^  1784  to  the  ist  of  J^in^  1785.  Russell  ^f^gs,"'''^ 
was  warranted  in  good  health,  and  by  a  memorandum  at  the  *^^  HiL 
foot  of  the  policy  it  was  declared  that  it  was  intended  to  cover 
the  sum  of  5000/.  due  from  Russell  to  the  plaintiff,  for  which 
he  had  given  his  note  payable  in  one  year  from  the  14th  of 
Mm/  1784.  —  Two  objections  were  made  on  the  part  of  the 
defendant:  ist,  That  part  of  the  consideration  for  the  note 
was  money  won  at  play :  2dly,  That  Russell  at  the  time  he 
gave  the  note  was  an  infant. 

Mr.  Justice  Buller  nonsuited  the  plaintiff  upon  the  ground 
^f  part  of  the  consideration  of  the  note  being  for  a  gadding 
transaction ;  and  therefore  there  was  a  want  of  interest  in  the 
plaintiff  But  as  to  the  other  objection  on  account  of  in&ndy 
the  interest  must  be  contingent,  for  Russell  might  or  might  not 

T  T  4  avoid 
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avoid  his  note ;  and  he  doubted  much  whether  till  so  avoided, 
the  note  must  not  be  taken  against  a  third  person  to  be  the 
note  of  an  aduh,  for  the  maker  of  the  note  only  could  take 
the  objection,  (a) 

Andenon  V.  g^^  ^  creditor  has  such  an  interest  in  the  life  of  his  debtor, 
i>oad.  Sitt.  that  he  may  insure  it,  and  recover  upon  the  policy*  —  Tkus 
in  Trinity  ju  ^jj  action  on  a  policy  of  insurance  on  the  life  of  Lord  Neah 
haven  from  the  ist  December  1 792  to  the  ist  of  December  1793, 
the  only  question  made  by  the  defendant  was  as  to  the  phun- 
tifTs  interest,  which  it  was  contended  was  not  sufficient  to  take 
this  case  out  of  the  statute  14  Geo.  3.  c.  48*  It  appeared  ia 
evidence  that  Lord  Newhaven  was  indebted  to  the  plaiutifPaod 
a  Mr.  Mitchell  in  a  large  sum  of  money,  part  of  which  dd)t 
had  been  assigned  by  them  to  another  person ;  the  remainder, 
being  more  than  the  amount  of  the  sum  insured,  was  upon  a 
settlement  of  accounts  between  the  plaintiff  and  Mitckdly 
agi*eed  by  them  to  remain  to  the  account  of  Mitchell  only. 

Lord  £fn^on  was  of  opinion,  that  this  debt  was  a  soflSdcnt 
interest :  and  said,  that  it  was  singular,  that  this  question  bsd 
never  been  Ar^/fy  decided  before.  That  a  creditor  had  cer- 
tainly an  interest  in  the  life  of  his  debtor;  the  means  by  wbidi 
he  was  to  be  satisfied  mny  materially  depend  upon  it,  and  it 
all  events  the  death  must  in  all  cases  in  some  degree  lessen  the 
security.     Verdict  for  the  plaintiff. 

T'djweli  V.        gQ  3I5Q  jjj  ^  previous  case,  where  an  action  was  brought  on 

pctke's    '   a  policy  on  the  life  of  William  Holden  from  the    1 7th  Aupid 

N. p. Cases,  i-jgo  to  August  1791,   and  during  the  life  of  the  pUintift 

Holden  had  granted  an  annuity  to  the  plaintiff's  late  brother, 

Cowp.  737.        (a)  There  is  a  case  of  Roebuck  v.  Hammerion,  in  which  a  policy  ffis^ 
in  order  to  decide  upon  the  sex  of  a  particular  person ,  was  heldtotxl 
within  the  prohibition  of  this  Etatutc.    In  another  case,  a  policj  havii^ 
been  made,  on  the  event  of  there  being  an  op€n  trade  between  Gresi 
Britain  and  the  province  of  Maryland,  on  or  before  the  6th  o{Jui^  i?;^ 
Lord   Alarufi^id  said,   that  it  was  clear  the  plaintiff  could  not  nco^' 
zsty  Is  this  an  interest  within  the  act?    It  was  made  to  prevent  gambiiii; 
Mollkoa  V.    policies.    Every  man  in  the  kingdom  has  an  interest  in  the  events  ot'^if 
aiG^* wh' 11    ^^  peace ;  but  I  doubt  whether  that  be  an  interest  within  the  act.   Ba 
Mich.  Vac/  **^y»  ^^^  policy  is  void,  by  not  having  the  name  inserted  accordiiJg  to 
17 78.  the  second  section  of  the  statute. 

wbich 
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Krhich  annuity  he  had  bequeathed  to  persons  not  parties  to 
ihis  insurance,  having  made  the  plaintiff  executor  of  his  will, 
md  directed  him  to  make  assurance.  Lord  Kenyan  thought 
this  a  sufficient  interest  in  the  executor  to  support  the  action. 
The  cause  proceeded,  therefore :  but  the  defendant  had  a  ver- 
dict afterwards  upon  a  different  ground. 

But  if  after  the  death  of  the  debtor,  his  executors  pay  the 
Jebt,  the  creditor  cannot  after\i'ards  recover  upon  the  policy, 
although  the  debtor  died  insolvent,  and  the  executors  were 
furnished  with  the  means  of  payment  from  another  quarter 
than  the  estate  of  their  testator. 

This  point  was  decided  in  an  action  brought  by  Messrs.  Gods«li& 
Godsalls  coach  makers,  against  the  directors  of  the  Pelican  Soidero  a. 
Life  Insurance  Company,  on  a  policy  on  the  life  of  the  late  others, 
Right  Honourable  Wm.  Pitt ;   and  the  declaration  averred  ^       "  ' 
that  the  plaintiilB  were  interested  in  his  life  at  the  time  of 
making  the  insurance,  and  till  the  time  of  his  death  to  the 
amount  of  the  sum  insured.     One  of  the  pleas,  and  the  mar- 
terial  one  stated,  that  the  debt  due  to  the  plaintiffs  was  after 
the  death  of  Mr*  Pitt,  and  before  the  exhibiting  of  the  plaintiff^ 
hilly  fully  paid  to  the  plaintiffs  by  the  Earl  oi  Chatham  and  the  \ 

Lord  Bishop  of  Lincoln^  executors  of  the  will  of  Mr.  Pitt. 
Issue  was  taken  on  the  fact  of  payment  by  the  executors. 
Upon  the  trial  of  this  cause  before  Lord  Ellenbarough  a  case 
was  reserved  for  the  opinion  of  the  Court,  stating  that  Mr. 
Pitt  died  on  the  23d  Januarj/  1 806 ;  that  the  defendants  were 
served  before  Trinity  Term  with  process  issued  on  the  3d 
June  1806 :  that  Mr.  Pittf  at  the  time  of  the  execution  of  the 
policy,  was  indebted  to  the  plaintiffs,  and  continued  so  till  his 
death  in  upwards  of  500/.  the  sum  insured,  and  died  insolvent. 
That  on  the  6th  March  1 806,  the  executors  of  Mr.  Pitt  paid 
to  the  plaintiffs,  out  of  the  money  granted  by  parliament  for 
the  payment  of  Mr.  Pitt*s  debts,  1 109/.  as  in  full  for  the  debt 
due  to  them  from  Mr.  Pitt.  After  argument  at  the  bar,  and 
time  taken  to  deliberate^  the  judgment  of  the  Court  was  pro-" 
Dounced  by 

Lord  EUenborougL  — •  ^<  This  was  an  action  of  debt  on  a 
policy  of  insurance  on  the  life  of  the   late  Mn  Pitt,    ef- 
fected 
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fected  by  the  pUuntiffii,  who  were  crediton  of  Mr.  Pitt^  bt 
the  sum  of  500/.      The  defendants  were  directors  of  the 
Pelican  Life  Insurance  Companyi  with  whom  that  insuranee 
was  effected.       (His  Lordship,   after  stating   the  pleadings 
and  the  case^  proceeded.)     This  assurance,  aa  every  odior 
to  which  the  law  gives  effect,   (with  the  exceptions  onty 
contained  in  the  2d  and  3d  sections  of  the  stat.  19G0O.2, 
^'   37)<  is  in  its  nature  a  contract  of  indemniiy^  as  distin- 
guished from  a  contract  by   way  of  gaming    or  wagering. 
The  interest,  which  the  plaintifis  had  in  the  life  of  Mr*  PUti 
was  that  of  creditors,  and  the  probability  of  loss  which  resulted 
from  his  death.     The  event,  against  which  the  indemnity  wis 
bought  by  this  assurance,  was  substantially  the  expected  conse- 
quence of  his  death,  as  affecting  the  interest  of  these  individnak 
assured  in  the  lc«s  of  their  debt.    His  action  is  in  point  of 
law  founded  on  a  supposed  damnification  of  the  plaintiff  oc- 
casioned by  his  death,  existing,  and  continuing  to  exist  at  the 
time  of  the  action  brought :  and  bdng  so  founded^  it  foUovi 
of  course,  that  if,  before  the  action  was  brou^t^  the  damage^ 
which  was  at  first  supposed  likely  to  result  to  the  creditors  from 
the  death  of  Mr.  Pittj  were  wholly  obviated  and  prevented  b; 
the  payment  of  his  debt  to  them,  the  foundation  of  any  actioo 
on  their  part,  on  the  ground  of  such  insurance,  fails.    And  it 
is  no  objection  to  this  answer,  that  the  fimd  out  of  which  their 
debt  was  paid  did  not  (as  was  the  case  in  the  present  instance} 
originally  belong  to  tlie  executors,  as  the  part  of  assets  of  the 
deceased:  for  though  it  were  derived  alitrndtj  the  debt  ofthetes- 
tator  was  equally  satisfied  by  them  thereout ;  and  the  iiSf 
nification  of  the  creditors,  in  respect  of  which  their  action  upon 
the  assurance  contract  is  alone  maintainable,   was  fully  obn* 
ated  before  their  action  was  brought  This  is  agreeable  to  the 
doctrine  of  Lord  Mansfield  in  Hamilton  v.  MendeSj  2  Burr. 
I2ic^     The  words  of  Lord  Mansfield  arc^  *«  The  plaintiff's 
<<  demand  is  for  an  indemnity :  his  action  then  must  be  found- 
*^  ed  upon  the  nature  of  the  damnification^  as  it  really  is  at  tbe 
^f  time  the  action  is  brought     It  is  repugnantt  upon  a  coDtnd 
^'  for  indemnity,  to  recover  as  for  a  total  loss,  when  the  erent 
^^  has  decided  that  the  damnification  in  truth  is  an  average,  cr 
^^  perhaps  no  loss  at  all.     Whatever  undoes  the  damnificatioD 
^^  in  the  whole,  or  in  part,  must  operate  upon  die  indemnitjiD 
^^  the  same  degree.    It  is  a  contradiction  in  tenns  to  hmg^ 

*^  actioo 
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*«  action  for  indemnity  where,  upon  the  whole  event,  no  damage 
<<  has  been  sustained."  Upon  this  ground,  therefore,  that  the 
plnintiSs  had  in  this  case  no  subsisting  cause  of  action  in  point 
of  law,  in  respect  of  their  contract,  regarding  it  as  a  contract 
of  indemnity,  at  the  time  of  the  action  brought,  we  ore  of  opi- 
nion that  a  verdict  must  be  entered  for  the  defendants  on  the 
first  and  third  pleas,  notwithstanding  the  finding  in  favour  oi' 
the  plaintiffs  on  the  second  plea." 

The  remaining  observations  and  rules  upon  this  subject  arc 
very  few  and  short :  because  those  general  rules  and  maxims, 
upon  which  so  much  has  been  said  with  regard  to  insurances  in 
general,  are  also  applicable  to  this  species  of  them  :  the  same 
mode  of  construction  is  to  be  adopted :  fraud  will  equally  affect 
the  one  as  the  other ;  the  same  attention  must  be  paid  to  a 
rigid  compliance  with  warranties ;  and  the  same  rules  of  pro- 
ceeding are  to  be  followed. 

It  lately  became  a  question,  in  an  action  by  a  husband  on  a  Aveson  v. 
policy  on  the  life  of  his  wife,  whether  the  declarations  of  the  ^'^^  ^'"' 
wife  as  to  her  state  of  health,  then  lying  in  bed  apparently  ill,  6  £tst,  i8S. 
describing  the  bad  state  she  was  in,  at  her  going  to  M.  (whither 
she  went  to  be  examined  by  the  surgeon  preparatory  to  the 
insurance  behig  made)  down  to  that  time,  and  her  fear  that 
she  could  not  live  lo  days  longer  when  the  policy  would  be  re- 
turned, were  admissible  in  evidence.     It  was  held  they  were. 

With  respect  to  the  risk,  which  the  underwriter  is  to  run.  Vide  the 
this  is  usually  inserted  in  the  policy ;  and  he  undertakes  to  an-  ^^^f  ^*  ' 
6wer  for  ail  those  accidents,  to  which  the  life  of  man  is  exposed, 
unless  the  ceshy  que  vie  put  himself  to  death,  or  he  die  by 
the  hands  of  justice*   The  policy,  as  to  the  risk,  generally  run^ 
in  these  words:  *^  The  said  insurers,  in  consideration  of  the 
^<  sum  paid,  do  assure,  assume,  and  promise,  that  the  said 
^*  A.  B.  shall,  by  the  permission  of  Almighty  God,  live  and 
**  continue  in  this  natural  life  for  and  during  the  said  term,  or 
**  in  case  he  the  said  A.  B.  shall,  during  the  said  time,  or  be* 
^^  fore  the  full  end  and  expiration  thereof,  happen  to  die  by 
*<  any  ways  or  means  whatsoever,  suicide  or  the  hands  of  jus- 
.  *'  tice  excepted,  then,"  iic»    We  se^  that  this  contract  ex- 
pressly sa^s,  the  death  must  happen  within  the  time  limited, 

otherwise 


maii^i  life  tor  a  year,  and  wD 
tioti  of  the  term,  he  receive  a 
■Bar  the  year,  the  insurer  wot 

But  vth'in  an  insm-ance  is  i 
M  cet,  iind  the  ship  in  whici 
heard  of,  ihu  question,  whet 
the  term  Injured,  i»  a  fact  lb 
drauDstanccs  which  ahall  be  ; 

TbuB  in  an  action  on  a  p 
1^  £t  Ma£Ua>te,  Ettq.  from  the  3 
ot  January  1778,  it  appeared 
t£ Noormher  1777,  Maclrarie 
Hope,  Jii  the  Smillvai  sluop 
aft«rwiir<]s  hoard  of,  was  ftu 
hlorm  off  the  Wefkru  Island: 
MacUanf  dit-d  before  ihe  ^otl 
nt^lisli  llic  uffirmntive  of  th 
witneMn  10  prove  the  ship'i 
Maclean  I  and  several  capU 
Mme  day :  Uiat  llie  Swallvsi  n 
COtmc-us  dicy  were  on  the  131 
of  amoMt  violent  storm,  in  wh 
Uie  SiBolltm  was  much  smnllei 
difficulty,  wt»thcred  tiie  slorf 


Lord  Mauifietd  left  it  to  t 
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ful  asi  not  to  be  able  to  form  an  opinion,  the  defendant  ought 
to  hare  their  verdict.     The  jury  found  for  the  plaintiff. 

These  insurances,  when  a  loss  happens  upon  them,  must  be  Lex  Merc. 
paid  according  to  the  tenor  of  the  agreement,  in  thejidl  sum  ^^'f^^' 
insured,  as  this  sort  of  policy,  from  the  nature  of  it,  being  on 
the  life  or  death  of  man,  does  not  admit  of  the  distinction  be* 
tween  total  and  partial  losses. 

We  have  seen  that  private  persons,  as  well  as  the  public 
companies,  may  be  underwriters  upon  policies  on  lives ;  and 
as  they  frequently  became  bankrupts  after  the  policy  was  un- 
derwritten, but  before  a  loss  happened,  it  became  a  question, 
\^ether  the  persons  interested  in  such  insurances  could  claim 
the  money,  and  prove  the  debt,  under  the  commission,  as  if 
this  loss  had  happened  before  it  issued.     In  the  chapter  im-  Videch.n. 
mediately  preceding  this,  and  in  one  prior  to  that,  we  took  •°°^"-'^* 
qccasion  to  observe,  that  in  order  to  remedy  an  inconvenience 
of  this  nature  with  respect  to  marine  insurances  and  bottomry 
hoods,  a  statute  had  passed  allowing  creditors,  either  on  such  19  ^«<>*  3* 
policies,  or  bottomry  and  respondentia  bonds,  to  prove  their  ^-^^-i-a- 
d|d>t8  under  the  commission,  as  if  the  loss  or  contingency  had 
hi^pened  prior  to  that  event.     But  as  the  words  of  the  pre-  s«e  ante, 
amble  to  that  section  of  the  statute  were  special,  referring  only  Ta)lc^6lz'^ 
to  insurances  on  ships  and  goods,  or  contracts  of  bottomry, 
it  was  doubtful  whether  it  extended  to  insurances  on  lives,  id- 
though  the  words  of  the  enacting  part  were  very  general, 
namely,  ^Vthe  assured  in  am,/  policy  of  assurance  "  S^c,     In 
support  of  this  doubt  it  was  urged,  that  great  inconveniences 
would  follow  from  extending  the  statute  to  these  policies,  be- 
cause the  risk  may  remain  unsettled  for  a  long  and  indefinite 
number  of  years.     The  Court,  however,  held,  that  the  ge- 
neral words  of  the  enacting  part  were  not  restrained  by  the 
preamble. 

This  doctrine  was  laid  down  in  an  action  on  a  policy  of  in-  Cox  v.  US- 

tard    B  R. 

surance  on  the  life  of  J.  H.  Boyd^  lately  gone  to  the  East  HiiaVc^. 
IndieSj  on  the  event  of  his  dying  between  the  5  th  o(  April  Dousi.Rep. 
1780,  and  the  5th  of  April  1783.     The  defendant  pleaded,  ^' 
ist.  Bankruptcy  generally;  and  that  the  cause  of  action  ac- 
crued before  the  bankruptcy.    2dly,  Thiit  the  policy  was  made 
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ftior  to  the  time  (^hit  becoming  a  hankrupi^  tbm  tbe  txidUng, 
petitioning  creditor's  debt,  GommmioD,  proceedings^  and  cer- 
tificate were  specially  set  out,  and  that  he  was  thereby  dis- 
charged from  tbe  said  policy,  and  all  dd>ts  due  at  tbe  time 
of  tbe  bankruptcy,  without  string,  that  tbe  csnse  of  actiBQ 
accrued  before  the  bankruptcy.  To  this  last  plea  there  was 
a  general  demurrer. 

Lord  Mansfidd.  —  ^^  The  only  question  is,  whether  tht 
enacting  words  of  this  statute,  whidi  are  general^  shall  be  re- 
strained by  the  preamble^  which  is  particular.  I  think  ihey 
should  not  be  restrained.  The  enacting  clause  com{ffdieiut 
all  insurances,  and  consequently  insurances  upon  lives*  Thk 
is  exactly  the  case  of  Pattison  v.  Banks  (a) ;  for  there  tbe  pre- 
amble was  particular  J  but  the  enacting  danse  wub  general.'' 

Mr.  Justice  Willes  and  Mr.  Justice  Askkurst  concurred. 

Mr.  Justice  Buller.  —  *<  In  the  case  of  Mace  ▼.  CadeUj  i: 
was  held,  that  the  enacting  words  of  the  statute  of  the  21st  rf 
Ja.  I.  c  19.  were  not  restrained  by  the  preamble,  {b)  The 
inoonveniencies  that  have  been  urged,  are  not  so  great  ss  are 
apprehended ;  for  the  creditors  need  not  be  delayed  in  their 

(a)  The  question  in  PatHsony^.  Banh,(Cowp.  Bep.  540.)  arose  upoa  th* 
7  Geo.  I.  c.  31.  which  allowed  persons,  who  had  given  credit  <n  bills 
bonds,  notes,  and  other  securities,  payable  at  a  fhture  day,  and  ▼Mcii 
were  not  payable  at  the  bankruptcy  of  the  debtor,  to  prove  them  cstf^ 
the  commission.  The  preamble  to  the  statute  speaks  of  securities  oai^  ^^^ 
die  sale  of  goods  and  merchandizes ;  but  as  the  enacting  words  var  if- 
neral,  the  Court  held,  that  they  extended  to  a  bond  for  the  psyneBt  oi'sn 
annuity  for  a  term  of  years. 

(b)  The  statute  of  James  enacts,  **  That  if  any  penon,  at  such  time  » 
'*  he  shall  become  bankrupt,  shall,  by  the  consent  of  the  true  maur,  ^f. 
"  have  in  his  possession,  &c.  any  goods,  &c.  whereof  he  shall  be  reptf^ 
*'  owner ;  the  commissioners  shall  have  power  to  sell  the  same  ia  Ht 
'^  manner  as  any  other  part  of  the  bankrupt's  estate."    The  presflAk 
stys,  <'  Whereas  it  often  happens  that  many  persons  before  they  beosa^ 
^  bankrupts,  do  convey  their  goods  to  other  men,  t^n  good  considcfatioB; 
*^  and  yet  retain  the  possession,  and  are  reputed  owners  thereof**  ^' 
The  Court,  in  Mace  v.  Cadelly  {Cowp.  23a.)  held,  that  the  statute  0- 
tended  to  tfic  goods  of  a  third  person^  which  he  allowed  the  baaknfCtP 
keep  possession  of,  as  well  as  to  those  which  origmaUy  belonged  to  ^ 
bankrupt,   although  the  statute  speaks  only  of  the  bankrupt's  tr^ 

14  dindewJ' 
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dividend*  When  a  creditor  has  an  insurance  of  this  kind, 
he  has  nothing  to  do  but  lay  it  before  the  commissioners, 
who  will  make  a  'calcul:ition,  and  lay  aside  as  much  as  will 
give  him  a  dividend  equal  to  that  of  the  other  creditors. 
Tliere  must  be  judgment  for  the  derendant.** 

It  became  a  doubt  in  the  reign  of  King  JVUliam^  when  a 
policy  on  a  life  was  to  run  from  the  day  of  the  date  thereof^ 
till  that  day  twelvemonth,  and  the  person  died  on  the  day 
named,  whether  the  insurer  was  liable.  The  Court  held  that 
he  was.  The  case  was  this :  A  policy  of  insurance  was  made  sir  Robert 
to  insure  the  life  of  Sir  Robert  Howard  for  one  year,  from  ^°'''fl**',. 

•^       '  cage,  2  Salk. 

the  day  of  the  date  thereof;  the  policy  was  dated  on  the  3d  625.  i  Ld. 
day  of  September  1697.  Sir  Robert  died  on  the  3d  ofS"ptember  4g^."s!"c! 
1698,  about  one  o'clock  in  the  morning.     Lord  Holt  held 
that  from  the  day  of  the  date  excludes  the  day,  but  from  the 
date  includes  it  (a) ;  so  that  the  day  of  the  date  must  be  ex- 
cluded here,  and  the  underwriter  is  liable. 

Although  from  a  perusal  of  the  note  (a)  below,  it  will  ap-  vide  the 
pear  that  no  difficult  could  occur  on   such  a  point  at  the  ^PP«^'*'* 
present  day ;  yet  it  is  usual,  in  order  to  prevent  dispute^  to 
insert  in  the  modem  policies  '<  thejlrst  and  last  days  included** 

Policies  on  lives  are  equally  vitiated  by  fraud  or  falsehood  (6), 
as  those  on  marine  iosttrances ;  because  they  are  equally  coa^ 

tracts 

{a)  In  the  law  booka,  not  perhaps  much  to  the  honour  of  the  profes- 
iion,  this  dbtinction  taken  by  Lord  HoU  was  at  one  time  held  to  be  law, 
at  others  not :  sometimes,  these  expressions  were  held  to  mean  the  same 
thi^g;  at  others  to  be  quite  difierent.  In  the  year  1777,  however,  this 
glaring  absurdity  was  entirely  done  away,  and  the  Court  of  King's  Bem^ 
unainmously  held,  after  much  deliberation,  that  they  mean  the  same  thing; 
they  shall  either  be  exciusire  or  includve  according  to  the  context  and 
matter,  and  shall  be  so  construed  as  most  eflfectually  to  support  the 
deeds  of  the  parties,  and  not  to  destroy  them.  See  Lord  MantfiMs  very 
elaborate  argument  upon  this  occasion,  in  which  all  the  cases  are  fully 
stated  and  considered.    Pugk  v.  The  DtJke  0/  Leeds,  Cowpet^i  Bepffrts 

(b)  A  Life  Insurance  Society  had  the  following  rulei  that  if  tmy  member  Want,  ex- 
neglected  to  pay  up  the  quarterly  premiums  for  15  days  after  they  were  ^cutor, 
due,  the  policy  was  declared  to  be  void,  unless  the  member  (continuing  in  j'^j;","^* 
as  good  health  as  when  the  policy  expired)  paid  up  the  arrears  within  six  li^. 
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tracts  of  good  faith,  in  which  the  underwriter,  from  necessity, 
must  rely  upon  the  int^rity  of  the  insured  for  the  statement 
videtntc,  Qf  circumstances.  Indeed,  the  case  of  Wittingham  v.  Thum- 
borough^  which  we  took  the  occasion  to  cite  in  support  of  tbe 
doctrine  laid  down  in  the  chapter  upon  fraud  in  Marine  In- 
surances, was  a  policy  upon  a  life  insurance.  —  In  another 
caAe,  the  principles  of  fraud  were  considered  as  far  as  it  af- 
fects this  contract 

st=ekpoi«  j^  ^^  i^jj  action  on  a  policy  of  insurance  for  ico/.  at  fcu: 

V.  Sunoo,  r         i^  J 

Site,  at  guineas  per  cent,  in  case  Drury  Sheppey  should  die  at  any  time 
HiUryvic.  ^^^t**^^^  ^^  "^  oi  April  l^^^  and  the  ist  of  April  1778, 
1779-  both  days  included,  and  during  the  lifetime  of  Jokn  Sh^- 

per^f  the  father  of  Drury :  but  in  case  the  said  Jokn  should 
die  before  the  said  Drury^  the  policy  to  be  void ;  the  questioc 
was,  as  to  the  representation  of  the  life  at  the  time  of  the  L> 
surance.  The  interest  in  the  insurance  was  90c/.  due  from 
Drury  Sheppey  to  the  plaintiff.  It  was  admitted,  that  the  iili* 
expired  within  the  time  limited  in  the  policy.  Dru$y  Shepprj 
had  a  place  in  the  custom-house  of  Ireland^  and  was  in  bail 
circumstances.  He  went  to  the  south  of  Frmice  for  the 
benefit  of  his  health,  or  to  avoid  his  creditors,  and  there  dieJ. 
The  broker,  who  effected  the  policy,  told  the  underwriters 
that  the  gentleman,  for  whom  he  acted,  would  not  warrant, 
but  from  the  account  he  (the  broker)  had  received,  he  bdiezti 
it  to  be  a  good  life. 

Lord  Mansfield.  —  "  As  to  the  interest,  this  policy  mar  ^a^ 
considered  as  a  collateral  security  for  the  debt  due  to  the 
plaintiff  Where  there  is  no  warranty,  the  underwriter  ran* 
the  risk  of  its  being  a  good  life  or  not.  If  there  be  a  cod* 
cealment  of  the  knowledge  of  the  state  of  the  life,  it  is  a  fraud. 
It  is  a  rule  that  every  subsequent  underwTiter  gives  credit  to 


months,  and  five  shillings  per  month  extra,  tbe  Court  held  that  a  meober 
insuring  having  died,  leaving  a  quarterly  payment  over  due,  the  policv*^ 
expired,  and  that  a  tender  of  the  sum  by  the  executor,  though  made  vitlic 
15  days,  did  not  satisfy  the  requisition  oi  the  policy,  and  the  rules  of  tv 
society.  Similar  doctrine  had  prevailed  with  respect  to  a  Fire  Insurfsc^- 
Sec  post.  p.  660.  note  (a)  Tarkton  v.  Stamforth,  5  T.  R,  695. 

Ike 
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>resentation  made  to  the  first ;  and  it  is  allowed  that 
bsequcnt  underwriter  mny  give  in  evidence  a  misrepre- 
on  to  the  first.     The  broker  here  does  not  pretend 

knowledge  of  his  own,  but  npeaks  from  information. 

is  no  fraud  in  him.''    Th^«  was  a  verdict  for  the 

•  ■ 

n  where  there  is  an  express  warranty,  that  the  person 
good  health,  it  is  sufficient  that  he  is  in  a  reasonable 
state  of  health  ;  for  it  never  can  mean,  that  the  cestui 
*  is  perfectly  free  from  the  seeds  of  disiorder.  Nay,  even 
person,  whose  life  was  insured,  laboured  under  a  par- 
'  infirmity,  if  it  can  be  proved  by  medical  men,  that  it 
»t  at  all,  in  their  judgment,  contribute  to  his  death,  the 
ity  of  health  has  been  fully  complied  with ;  and  the 
r  is  liable. 

• 

us  in  an  action  on  a  policy  made  on^the  life  of  Sir  James  Ross  v. 
or  one  year  from  October  1759  to  October  1760,  'soar-'  ,  B?ac.*Rep. 
\  in  good  health  at  the  time  of  making  the  policy :  the  fact  p.  zi%. 
hat  Sir  James  had  received  a  wound  at  the  battle  of  Za 
in  the  year  17479  in  his  loins,  which  had  occasioned  a 
I  relaxation  or  palsy,  so  that  he  could  not  retain  his  urine 
eSf  and  which  was  not  mentioned  to  the  insurer.     Sir 
died  of  a  malignant  fever  within  the  time  of  the  insu-  , 

All  the  physicians  and  surgeons  who  were  examined 
c  plaintiff,  swore,  that  the  wound  had  no  sort  of  con- 
n  with  the  fever ;  and  that  the  want  of  retention  w(is 
disorder,  wln'ch  shortened  life,  but  he  might,  notwith- 
ng  that,  have  lived  to  the  common  age  of  man  :  a^id  the 
>ns  who  opened  him,  said,  that  his  intestines  were  all 
.  There  was  one  physician  examined  for  the  defendant, 
said,  the  want  of  retention  was  paralytick ;  but  being 
to  explain,  he  said,  it  was  only  a  local  palsy,  arising 
the  wound,  but  did  not  affect  life:  but  on  the  whole  he 
3t  look  upon  him  as  a  good  life. 

rd  Mansfield,  —  "  The  question  of  firaud  cannot  exist  in 
ase.  When  a  man  makes  insurance  upon  a  life  generally, 
ut  any  representation  of  the  state  of  the  life  insured,  the 
?r  takes  all  the  risk,  unless  there  was  some  fraud  in  the 
L.  IK  u  u  person 
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Loard  ManffieUL  —  *<  The  imperfeGtion  of  language  is  yuch 
that  we  have  not  words  (br  every  different  idea;  and  die  real 
intention  of  parties  must  be  foond  out  hj  the  subject-nnHter. 
By  the  present  policy,  the  life  is  warranted,  to  some  of  the  un- 
derwriters in  healihf  to  others  in  good  health ;  and  yeC  there 
was  no  difference  intended  in  point  of  fact.  Such  a  warranty 
can  never  mean  ikat  a  man  kas  not  the  eeeds  qfduorder.  We 
are  all  born  with  the  seeds  of  mortality  in  us»  A  man,  suligect 
to  die  gouty  is  a  lifecapableof  being  iosurodf  if  he  has  no  sick- 
ness at  the  time  to  make  it  an  unequal  contract."  There  was 
a  verdict  for  the  plainti£ 

It  is  not  to  be  concluded,  that  a  disorder  with  which  a  per-  Watson  v. 
son  is  afflicted  before  he  cflects  an  iiwiraiice  on  his  life  is  a  ^^^^*^^^^* 
disorder  ^  tending  to  shorten  iaSo,"  within  the  meaning  of  a  763- 
dedaration  of  the  Insurance  Offices,  from  the  mere  circom* 
stance  that  he  afterwards  dies  of  it,  if  it  be  not  a  diaorikr  ne- 
cessarily having  that  tendency. 

In  a  former  chapter  we  saw,  that  when  the  risk  is  entire,  and  Vide  ante, 
it  is  once  begun,  there  shall  be  no  apportionment  or  return 
of  premium,  though  it  should  cease  the  very  next  day  after  it 
commenced.  The  same  rule  is  applicable  in  every  respect  to 
the  premium  on  life  insurances ;  for  the  contract  is  entire,  and 
if  the  person  whose  life  is  insured  should  put  an  end  to  it  the 
next  day  after  the  risk  commences,  though  the  underwriter  is 
discharged,  there  would  be  no  return  of  premium.  This  has 
Bfever  been  decided  in  any  judicial  determination  expressly  on 
the  point,  but  it  has  frequently  been  declared  to  be  the  law 
upon  the  subject  by  the  learned  Judges  in  the  course  of  argu- 
ment, when  i'eturn  of  premium  on  marine  insurances  was  the 
point  under  discussion.  This  was  particularly  done  in  the 
case  of  Ti^'ie  v.  Fletcher^  by  Lord  Mansfield^  when  delivering  Cowp.  669. 
the  judgment  of  the  Court.  ^^  There  has  been  an  instance 
^  put,"  said  His  Lordship,  "  of  a  policy  where  the  measure  19 
<*  by  time,  which  seems  to  me  to  be  very  strong  and  apposite 
**  to  the  present  case  ;  and  that  is  an  insurance  upon  a  man's 
•*  life  for  twelve  months.  There  can  be  no  doubt  but  the  risk 
^  there  is  constituted  by  the  measure  of  time,  and  depends 
^  entirely  upon  it;  for  the  underwriter  would  demand  double 
^  the  premium  for  two  years,  that  he  would  take  to  insure  the 
^  same  life  for  one  year  only.    In  such  policies,  there  is  a 

u  V  2  "  gene? 
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CHAP.  XXIIL 
Of  Insurance  against  Fire. 

A  N  insurance  of  this  sort  is  a  contract,  by  which  the  insurer, 
-^^-  in  consideration  of  the  premium  which  he  receives,  un- 
dertakes to  indemnify  the  insured,  against  all  losses,  which  he 
may  sustain  in  his  house,  or  goods,  by  means  of  fire,  within 
the  time  limited  in  the  policy.  To  enter  upon  a  detail  of  the 
various  advantages,  which  mankind  have  derived  from  this 
species  of  contract,  would  be  a  waste  of  time;  because  they  are 
envious  to  every  understanding.  As  little  does  it  fall  within 
the  compass  of  my  plan  to  enumerate  the  various  offices  that 
have  been  instituted  for  the  purpose  of  insuring  property 
against  fire ;  or  the  rules  and  regulations,  by  which  they  are 
severally  governed.  Some  of  them  have  been  institute  by 
royal  charter ;  others  by  deed  inrolled ;  and  others  give  secu- 
rity upon  land  for  the  payment  of  losses.  The  rules,  by  which 
the9e  societies  are  governed,  are  established  by  their  own  ma- 
nagers, and  a  copy  given  to  every  person  at  the  time  he  in- 
sures ;  so  that,  by  his  acquiescence,  he  submits  to  their  pro- 
posals, and  is  fully  apprized  of  those  rules  upon  the  compli-  |^^  <  ^* 
ance  or  non-compliance  with  which  he  will  or  will  not  be  254.  "  ' 
entitled  to  an  indemnity. 

There  must  be  actual  fre  or  ignition  to  entitle  an  assured 
to  recover;  for  where  there  had  been  damage  merely  by  heat  Austin  v. 
in  the  chimney  of  a  sugar-house  running  to  the  top,  by  neg-  ^  mIfsH 
ligently  lighting  the  fire  without  opening  the  register  at  the  '3^. 
U^  the  Court  held  that  the  assured  could  not  recover,  there 
being  no  ignition. 

The  construction  to  be  put  upon  the  regulations  of  the  various 
offices  has  but  seldom  become  the  subject  of  judicial  enquiry; 
few  instances  only  having  occurred  in  our  researches  upon  this 
occasion.  In  the  proposals  of  the  London  Assurance  Company^ 
and  some  of  the  other  offices,  there  is  a  clause  by  which  it  is  pro- 

uu  3  vided^ 
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vided,  that  they  do  not  hold  themseWes  liable  for  any  loti  or 
damage  by  fire,  happening  by  any  invasion,  foreign  enemy, 
or  any  military  or  usurped  paooer  whatsoever.  It  became  t 
question,  what  species  of  insurrection  should  be  deemed  t 
military  or  usurped  power  within  the  meaning  of  this  prorifa 
It  was  held  by  the  Court  of  Common  Pleas,  against  the  opi- 
nion of  Mr.  Justice  Oould^  that  it  could  only  mean  to  extend 
to  houses  set  on  fire  by  means  of  an  invasion  from  abroad,  or 
of  an  internal  rebellion,  when  armies  are  emplojed  to  nf- 
port  it. 

^"h^^'  .  The  case,  in  which  this  question  arose,  was  an  actioo  of  o^ 
pontioQ  of'  venant  against  the  defendants  upon  a  policy  of  iiisorance  of  a 
the  London   maltinff  oflBce  of  the  plaintiff  at  Norwich  from  fire,  in  wWi 

Asjurince,  i.         ,  -it  •  i        •  i         l 

aWil8.363.  p<Micy  there  was  a  proviso  that  the  corporation  sfaould  nolle 
liable  in  case  the  same  shall  be  burnt  by  any  invasion  by  6- 
r^;n  enemies,  or  any  military  or  usurped  power  whattoeiir, 
and  that  the  defendants  had  not  kept  their  covenants,  to  tk 
plaintiff's  damage.  The  defendants  plead  first  the  genoal 
issue,  that  they  have  not  broke  their  covenants,  and  thempfli 
issue  is  joined,  adly.  They  jilead  that  it  was  burnt  bjf  » 
usurped  power ;  the  plaintiff  replies,  that  it  was  not  bunit  i|f 
an  usurped  pawer^  and  thereupon  issue  is  also  joined.  Ite 
cause  was  tried  at  Norwich  assizes ;  a  verdict  was  given  far 
the  plaintiff,  and  469/.  damages,  subject  to  the  opinion  of  tk 
Court  upon  the  following  case,  viz.  That  upon  Salurdm/it 
27th  of  November^  a  mob  arose  at  Norwich  upon  account  of 
the  high  price  of  provisions,  and  spoiled  and  destroyed  div€ff 
quantities  of  flour;  thereupon  the  proclamation  was  rrad,  and 
the  mob  dispersed  for  that  time.  Afterwards  another  mob  sroje^ 
and  burnt  down  the  malting  ofiice  in  the  policy  mentioDii 
The  question  is.  Whether  the  plaintiff  is  entitled  to  recofif 
in  this  action  ?  This  case  was  twice  argued  at  the  bar,  td 
the  Court  took  time  to  ddiberate ;  after  which,  as  the  hi(p 
differed  in  opinion,  they  delivered  their  opinions  seriatim, 

Mr.  Justice  Gould  was  of  opinion,  that  the  mahinf-eCc 
being  burnt  by  the  mob,  who  rose  to  reduce  the  price  of  [*^ 
visions,  the  same  was  burnt  by  an  usurped  pffwer^  withiBA? 
true  intent  and  meaning  of  the  proviso  in  the  policy:  foif^ 
that  it  was  an  usurped  power  fin*  ny  person  to  aMfifakA^ 
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selves,  to  alter  the  laws,  to  set  .a  price  upon  victuals,  &c.  he 
cited  Popkam^  122.  where  it  is  agreed  by  the  Justices,  that  to 
attempt  such  a  thing  by  force  is  ielonj',  if  not  treason;  and 
therefore  judgment  ought  to  be  for  the  defendant 

Mr,  Justice  Bathurst.  —  "  The  words,  <  usurped  pao)er^*  in 
tiie  proviso,  according  to  the  true  import  thereof,  and  the 
meaning  of  the  parties,  can  only  mean  an  invasion  of  the 
kingdom  by  foreign  enemies  to  give  laws  and  usurp  the  go- 
vernment thereof,  or  an  internal  armed  force  in  rebellion, 
assuming  the  power  of  government  by  making  laws,  and 
paniifting  for  not  obeying  those  laws.  The  plea  alleges  that 
the  malting  office  was  burnt  by  an  usiirped  power  unlawfully 
exercised,  but  does  not  charge  that  usurped  power  as  a  reb^- 
iion ;  that  a  mob  arose  at  Norwich  on  account  of  the  price  of 
victuals,  and  as  soon  as  tlie  proclamation  was  read,  th^  dis- 
persed ;  therefore  judgment  ought  to  be  for  the  plaintiiF." 

Mr.  Justice  Clive.  — • "  The  words  nmst  mean  such  an 
usurped  power  as  amounts  to  higli  treason,  which  is  settled  by 
the  25th  of  Edward  the  Thiixl.  The  offence  of  the  mob  in  the 
present  case  was  a  felonious  riot,  for  which  the  ofiende]:8 
ioiight  have  suffered ;  but  it  cannot  be  said  to  be  an  usurped 
power;  therefore  I  am  of  opinion  that  judgment  should  be 
given  for  the  plaintiffi'' 

Lord  Chief  Justice  Wilmot.  —  "  Upon  the  best  coniidera- 
lion  I  am  able  to  give  this  case,  I  am  of  opinion,  that  the 
btiming  of  the  malting  office,  was  not  la  burning  by  an  usurped 
power  within  the  meaning  of  the  proviso.  Policies  of  insurance, 
like  all  other  contracts,  must  be  construed  according  to  the 
troe  intention  of  the  parties.  Although  the  counsel  on  one 
side  said,  that  policies  ought  to  be  construed  liberally ;  on  the 
Mher  side,  that  they  ought  to  be  construed  strictly ;  in  a 
dkmbtfbl  case  I  think  the  turn  of  the  scale  ought  to  be  given 
against  the  speaker,  because  he  has  not  fully  and  clearly  ex- 
plained himself.  The  imperfection  of  language  to  express  our 
ideas  is  the  occasion  that  words  have  equivocal  meanings;  and 
it  ift  often  very  uncertain  what  the  parties  to  a  contract  ia 
writing  mean.  When  the  ideas  are  simple,  words  express 
liiem  dearly ;  but  when  they  are  complex,  difficulties  often 

u  u  4  arise : 
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arise :  and  men  differ  much  about  the  ideas  intmded  to  be 
conveyed  by  words:  In  the  present  case,  what  is  the  true  idea 
conveyed  to  the  mind  by  the  words  usurped  power  ?     The  ruk 
to  find  it  out  is  to  consider  the  words  of  the  context,  and  to 
attend  to  the  popular  use  of  the  words,  according  to  Horace^ 
Arbitrium  esi^  et  Jusj  et  nortna  loquendu     My   idea  of  the 
words,  burtU  by  an  usurped  pawery  from  the  context  is,  that 
they  mean  burnt  or  set  on  fire  by  occasion  of  an  icvasion  from 
abroad,  or  of  an  internal  rebellion,  when  armies  are  employed 
to   support  it,  when   the  laws  are  dormant  and  sileut,  and 
firing  of  towns  is  unavoidable ;  these  are  the  outlines  of  the 
picture  drawn  by  the  idea,   which  these  words  convey  to  my 
^lind.     The  time  of  the  incorporation  of  this  society  of  the 
London  Assurance  Company,  was  soon  after  a  rebellion  m  this 
kingdom,  and  it  was  not  so  romantic  a  thing  to  guani  against 
fire  by  rebellion,  as  it  might  be  now ;  the  time,  therefore,  is  an 
argument  with  me  that  this  is  the  meaning  of  these  words. 
Rebellious  mobs  may  be  also  meant  to  be  guarded  against  bv 
the  proviso,  because  this  corporation  commenced  soor  after 
the  riot  act;  and  if  common  mobs  had  been   in  their  xsinds, 
they   would  have  made  use  of  the  word   mo6.     The  words 
*  usurped  power^'  may  have  a  great  variety  of  meanings  ac- 
cording to  the  subject-matter  where  they  are  used,  and  n 
would  be  pedantic  to  define  the  words  in  their  various  mean- 
ings ;  but  in  the  present  case,  they  cannot  mean  the  power 
used  by  a  common  mob.     It  has  not  been  said,  that  il  one^ 
or  fifty  persons  had  wickedly  set  this  house   on  fire,  that  it 
would  be  within  the  meaning  of  the  words  usurped  paskr.    l\ 
has  been  objected  that  here  was  an  usiapedpcmur  to  reduce  the 
price  of  victuals,  but  this  is  part  of  the  power  of  the  crown; 
and  therefore  it  was  an  usurped  pons^r :  but  the  king  has  no 
power  to  reduce  the  price  of  victuals.     The  difference  between 
a  rebellious  mob,  and  a  common  mob,  is,  that  the  fir>t  ]&  high 
treason ;  the  latter  a  riot  or  a  felony-     Whether  was  this  a 
common  or  a  rebellious  mob?     The  first  time  the  mob  rises, 
the  magistrates  read  the  proclamation,  and  the  mob  disperse; 
they  hear  the  law,  and  immediately  obey  it.     The  next  day 
another   mob  rises  on  the   same   account,   and  damages  the 
houses  of  two  bakers;  thirty  people  in  fifteen  minutes  put  this 
army  to  flight,  they  were  dispersed  and  heard  of  no  tossk* 
Where  are  the  species  belli  which  Lord  Hah  describes?  T^ 

inob 
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mob  wants  an  uniTersality  of  purpose  to  destroy,  to  make  it  a 

rebellious  mob,  or  high  treason,  i  Hal^%  P.  C,  135.  There 
must  be  an  universality,  a  purpose  ta  destroy  aU  houses,  all 
inclosures,  all  bawdy-houses,  &c.  Here  they  fell  upon  two 
bakers  and  a  miller,  and  the  mob  chastised  these  particular 
persons  to  abate  the  price  of  provisions  in  a  particular  place: 
this  does  not  amount  to  a  rebellious  mob.  When  the  laws  are 
executed  with  spirit,  mobs  are  easily  quelled ;  sometimes  a 
courageous  act  done  by  a  single  person  will  quell  and  disperse 
a  mob.  And  sometimes  the  wisdom  of  an  indi\idual  will  do 
the  same,  as  is  thus  beautifully  described  by  Virgil: 

Ac  veluti  magtio  in  populo  cum  S€epe  coorta  est 
Seditio^  scevitque  animis  ignobile  vulgus^ 
Jamquejac  s  et  saxa  volant :  Juror  arma  minist7'at. 
Turn  pit'tate  gravem^  ac  meritist  si  forte  viiuan  quern 
Conspexere^  silent^  arrectisque  auribus  adstant : 
Hie  regit  diclis  animos^  et  pectora  mtdcet, 

<^  But  amongst  armies,  the  laws  are  silenced,  and  the  wisdom 
or  courage  of  an  individual  will  signify  nothing.  Upon  the 
whole,  I  am  of  opinion,  that  there  must  be  judgment  for  the 
plaintiff:*'  and  accordingly  the  postea  was  ordered  to  be  deli- 
vered to  the  plaintiff,  by  three  judges  against  one. 

The  Sun  Fire  OfHcehas  used  words  of  a  larger  and  more 
extensive  import  than  those,  which  were  the  subject  of  discus- 
sion in  the  last  case ;  for  the  proprietors  of  that  company  de- 
clare, that  they  will  not  pay  any  loss  or  damage  by  fire^  hap- 
pening by  nny  invasion,  f  ireign  enemy,  civil  commotion^  or  any 
military  or  usurped  power  whatsoever.  A  case  has  unforiw- 
nately  arisen,  in  which  the  meaning  of  these  words,  dvil  com^ 
motion^  has  bci*n  the  subject  of  judicial  enquiry. 

**  An  action  was  brought  on  a  policyof  insurance  to  recover  Langdtle  v. 

from  the  Sun  Fire  Office  a  satisfaction  for  damage  done  to  the  oihe^sut, 

plaintiff's  houses  and  goods  by  the  rioters,  who,  it  is  very  well  «  ^w»J<|- 

known,  and  history  will  inform  posterity,  in  June  i  ^80,  to  the  vac.  i'8a 

terror  and  dismav  of  the  inhabitants  of  London,  traversed  that 

if  ' 

ehy  for  several  days  burning  and  destroying  Roman  Catholic 
cbiqpels,  public  prisonsy  and  the  houses  of  ▼arious  individuals ; 

the 
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the  oitensible  purpose  of  their  assembling  being  to  procure  d» 
repeal  of  a  wise  and  homane  law,  (which  bad  paiied  for  tone 
indulgences  to  Boman  GuAolieSf'^  and  who  were  at  laat  onljdi^ 
persed  by  military  fcH-ce.  As  the  circumstaooea  of  these  riols 
were  very  rec^it,  they  were  not  minutely  gone  into  at  the  trial 
It  was,  however,  sufficiently  proved,  that  the  plaintiff  on  ac- 
count of  his  religion,  (being  a  Soman  CathoUcj)  had  been, 
amongst  others,  selected  as  an  object  of  the  rage  of  the  timei, 
and  thathis  housesand  effects  were  set  on  fire.  The  offioede- 
Cmded  this  action,  considering  that  they  were  protected  by  the 
article  just  recited,  namely,  ^^  That  they  would  not  answer  ibr 
*^  any  loss,  occasioned  by  an  invasion,  foreign  enemy,  ctvUamh 
*'  motion^  or  any  military  or  usurped  power  whatever.**  Thii 
point  wasa  gued  much  at  length  by  die  counsel  on  both  sida. 

Lord  Mansfidd.'^^  Gentlemen  of  the  Jury,  this  is  an  s^ 
tion  brought  by  the  plaintiff  against  the  defendants  upon  the 
policy  of  insurance  mentioned  in  the  pleadings,  for  the  value  of 
property,  which  was  consumed  by  fire.     Most  undoubta&y 
every  man's  leaning  must  be  to  the  side  of  the  plaintiff^  in  order 
to  divide  the  loss  in  so  great  a  calamity.     But  that  leaniif 
most  be  governed  by  rules  of  law  and  justice:  and  the  coif 
question  that  arises  for  your  determination  and  that  of  tike 
Court,  is  singly  upon  the  construction  of  two  words  in  the  po- 
licy.    It  will  be  necessary,  in  order  to  investigate  this  matter, 
to  go  mto  the  history,  which  has  been  opened  and  explained 
to  you,  of  other  insurance  policies.     In  the  year  1 7  ao,"  the  Les- 
dan  Assurance  Company  put  into  their  policies  all  the  wxwds 
here  used,  except  cixdl  commotiofL     Whatever  fire  happens  by 
a  foreign  enemy  is  clearly  provided  against :  when  thej  bum 
Vide  supn.    hottses,  or  set  fire  to  a  town,  that  is  also  provided  for.    Whst 
is  meant  by  military  or  usurped  power  ?   They  are  ambignoai^ 
and  they  seem  to  have  been  the  subject  of  a  question  and  dete^ 
mination.     They  musf  mean  rebellion,  where  the  fire  is  msde 
by  authority  :  as  in  the  year  1745,  the  rebels  came  to  Defif, 
and  if  they  had  ordered  any  part  of  the  town,  or  a  sii^le  hoaii^ 
to  be  set  on  fire,  that  would  have  been  by  authority  of  a  lebd- 
lion.   That  is  the  only  distinction  in  the  case  —  it  must  be  bf 
rebellion  got  to  such  a  head,  asto  be  under  authority.    Intke 
year  1726,  sonde  years  after  liw  Loinkm  Aassraacs  ConpiiF 
had  done  ii»  the  Sun  fire  Qftoe  put  in  the  exceptiop ;  mi'^ 

15  i727» 
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tyay,  they  pot  in  other  words :  tkey  do  not  khep  to  thle  form 
of  the  London  Assurance :  they  do  not  sAy  by  invasion  ivom  fo- 
ipeign  eneipies  merely :  they  clearly  provide  against  rel]|eUion> 
cilltennin^  rebellion,  with  generals  who  could  give  orders. 
Tliough  this  be  so  guarded,  the  Snn  Fire  OflBce  did  not  think 
it  answered  their  purpose;  and  therefore  they  took  the  words 
civil  commotion.  Not  only  using  those  words,  applicable  to 
gaard  against  a  foreign  enemy,  against  a  rebellion,  where*there 
ard  officers  and  leaders,  that  can  give  authority  and  power; 
but  they  add  other  words,  as  general  and  untechnical  as  can 
possibly  be  used :  civil  commotion^  not  civil  commotion  that 
amounts  to  high  treason.  They  avoid  saying  civil  oMnmo- 
tions  that  amount  to  felony;  they  ovoid  saying  civil  com- 
motions that  amount  to  mifdemeanors :  but  they  use  a  ge- 
neral expression  <<  if  the  mischief  happens  from  a  civil 
commotion,"  taking  the  largest  and  most  general  seme 
of  the  words  that  the  language  will  allow :  they  do  not 
even  say  a  rioi*  It  may  be  a  question  in  point  of  law, 
whether  an  assembly  or  multitude  be  a  riot  In  that  case^ 
they  do  not  say  committing  a  felony,  but  speak  of  fire  occa- 
sioned by  civil  commotion.  The  single  question  is,  Whether  this 
has  been  a  civil  commotion  ?  If  there  be  a  case  td  which  these 
words  can  be  applicable  it  is  to  a  case  of  this  sort  I  cannot 
see  any  of  the  other  words,  to  which  it  can  be  applied. 
Usurped  power  takes  in  rebellion,  acting  by  usurped  powers 
amMgst  themselves.  From  a  foreign  enemy  the  office  is  se- 
cured. But  what  is  a  aivil  commotion?  It  is  something  else. 
The  present  was  an  insurrection  of  the  people  resisting 
tH  law,  setting  tiie  protection  of  the  government  at 
nought,  taking  from  every  man,  who  was  the  object  of  dieir 
ftsentment,  that  protection,  as  appears  from  the  evidence 
gpfen  by  tbe  witnesses  npon  thefocts,  and  which  yon  all  know 
as  well  as  if  no  witnesses  had  been  produced.  What  was  the 
olject  and  end  of  this  violent  insurrection  ?  It  took  place  in 
many  parts  of  the  town  at  the  same  thne^  and  the  very  same 
night ;  the  mob  were  in  Broad^street,  St.  Catherin^f^  in  CM- 
man-street^  at  Bkxckfriof^s  Bridget  and  at  the  plaintiflk  Wllat 
18  the  object?  General  destrtictionj  general  confusion.  It  cer^ 
Utml^  was  meant  to  aim  at  the  very  vUal$  of  the  constUvtian. 
It  was  not  a  private  matter,  under  the  colour  of  popery  onty, 
to  ^festroy  all  Papists  under  a  pretence  or  a  cry  ot  No  popery. 
But  the  general  object  was  "destruction  and  cotifiision.    The 

Fleet 
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Fleet  Prison  was  burnt  down :  Newgate  was  burnt  down  the 
night  before.  The  King's  Bench  Prison  is  bnmt,  and  til  die 
prisoners  set  at  liberty.  The  new  Bridewell  is  burnt:  the 
Bank  attacked :  Cbnsider  the  consequences  if  tbey  had  rao- 
ceeded  in  destroying  the  Bank  of  England.  The  E^xdte  and 
Pay  Offices  in  Broad^-tireet  were  threatened.  Militwy  rewt- 
once  and  an  extraordinary  stretch  were  made  and  justified 
by  necessity.  There  was  a  great  deal  of  firing  many  mai 
were  killed;  and  the  houses  of  a  vast  number  of  Papists  wen 
burnt  and  destroyed.  What  is  this  but  a  civil  commetion  ? 
No  definition  has  been  attempted  to  be  given  of  what  it  is.  It 
is  said,  that  this  is  a  dvil  commotion  distinct  irom  usurped 
power  and  rebellion.  It  is  admitted  that  Uiis  kiod  of  insur* 
rection  may  amount  to  high  treason :  and,  to  be  sure,  it  maj. 
But  the  office  do  not  put  their  expectati<m  upon  trying,  whe- 
ther they  were  guilty  of  high  treason  or  not.  There  is  do 
manner  of  doubt,  that  this  was  an  insurrection  for  a  grand 
purpose,  to  take  from  a  set  of  men  the  protection  of  the  Ua-. 
That  is  levying  war  agunst  the  King ;  there  is  not  any  doubt 
of  iL  It  is  not  put  upon  that,  but  on  the  ground  of  a  dril 
commotion.  It  ts  not  an  occaaonal  riot,  that  would  be 
another  question.  I  do  not  ^ve  any  opinion  what  that  m^ 
be.  You  will  give  your  opinions,  whether  the  facts  of  this 
case  bring  it  within  the  idea  of  a  civil  commotion.  I  think  i 
dvil  commotion  is  this;  an  insurrection  of  the  people  fbrge- 
neral  purposes,  though  it  may  not  amount  to  a  rebellico, 
where  there  is  an  usurped  power.  If  you  think  it  was  sudi 
an  insurrrection  of  the  people  for  the  purposes  of  geoenl 
mischief,  though  not  amounting  to  a  rebellion,  but  vilhiD 
the  exception  of  the  policy,  you  will  find  for  the  defendsnts. 
If  not,  you  will  find  for  the  pUintiflf."  The  jury,  ogrceaUy 
to  the  Chief  Justice's  directions,  found  for  the  d^end&nli.  (a) 

^^  'id  When  a  fire  happens,  and  the  party  sustains  a  loss  in  cou- 

poraiioTihe  Sequence  of  it,  he  is  bound  by  the  printed  proposals  of  most  of 

rireoffieti.  the  societies,  to  give  immediate  notice  thereof  to  the  office  in 

which  he  is  insured ;  and  as  soon  as  possible  afterwards,  oi 

within 
(a)  In  a  policj'  of  iDmraoce  agiuast  lou  bj  fire  from  half  a  few  to  h^ 
,  a  year,  the  insured  agreed  to  pay  the  premium  tudf-jrearl;  "  as  \ao%  a  Ai 
auurers  Bhould  agree  to  accept  the  mnc,  wUlm  15  dayt  ^er  the  arpinii' 
^  lie  Jbrmer  half  st*r  ;"  and  it  was  also  stipulated  that  no  iiunnoK 


Toletoi 
^     wtoth' 
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within  a  limited  time  according  to  the  regulations  of  some,  to 
deliver  in  as  particular  an  account  of  his  loss,  or  damage,  as 
the  nature  of  the  case  will  admit ;  and  make  proof  of  the  same, 
by  his  oath  or  affirmation,  by  books  of  accounts,  or  such  other 
vouchers  as  shall  be  required,  or  as  shall  be  in  existence.  It 
is  also  necessary  that  the  insured  should  procure  a  certificate 
under  the  hands  of  the  ministers  and  churchwardens,  together 
with  some  other  reputable  inhabitants  of  the  parish,  not  con- 
cerned in  such  loss,  importing,  that  they  are  well  acquainted 
with  the  character  and  circumstances  of  the  sufferer  or  suffer- 
ers: and  do  know,  or  verily  believe,  that  he,  she,  or  they, 
have  really,  and  by  misfortune  sustained  by  such  fire  the  loss 
and  damage  therein  mentioned,  (a)     When  any  loss  is  settled 

and 


shodd  take  place  tiU  the  premium  was  actually  paid ;  a  loss  happened  ment  ws' 

within  15  days  after  the  end  of  one  half  year,  but  before  the  premium  for  "^^'^^J'!' 

the  next  was  paid ;  and  it  was  held  that  the  assurers  were  not  liable,  the£x- ^ 

though  the  assured  tendered  the  premium  before  the  end  of  the  15  days,  chequer- 

but  after  the  loss.  chamber* 

I  Bot.  tc 
The  defendants  in  the  above  cause  were  members  of  a  society  at  Livers  I^uU.  471. 

pool,  for  the  insurance  of  property  from  fire :  but  soon  after  the  decision, 
the  Royal  Exchange  Assurance  Company,  the  Phoenix,  and  some  other 
Insuranee  Companies,  gave  notice  that  they  did  not  mean  to  take  ad- 
W^tage  of  the  judgment  so  pronounced,  but  would  hold  themselves  liable  for 
aoy  loss  during  the  15  days  that  were  allowed  for  the  payment  of  the  in- 
surance upon  annual  policies,  and  all  other  policies  of  a  longer  period. 
But  that  policies  for  a  shorter  period  than  a  year  would  cease  at  six  o'clock 
in  the  evening  of  the  day  mentioned  in  the  policy.  Still,  in  a  subsequent 
case  against  die  Sun  Fire  Office,  which  had  advertised,  the  Court  held, 
notwidistanding  thu  advertisement,  the  assured  having  had  notice,  before 
the  expiration  of  the  year,  to  pay  an  increased  premium  for  the  year  en- 
suing, otherwise  they  would  not  continue  the  insurance,  which  the  assured 
refused,  that  the  office  was  not  liable  for  a  loss  which  had  happened  within 
15  days  from  the  expiration  of  the  year,  for  which  the  insurance  had  been 
made,  though  the  assured,  af^r  the  loss  and  before  the  15  days  expired, 
tendered  the  full  premium,  which  had  been  demanded,  the  Court  being  of 
opinion  that  the  effect  of  the  whole  contract  was  only  to  give  the  assured 
an  option  to  continue  the  assurance  or  not  during  15  days  after  the  ex- 
piration of  the  year,  by  paying  the  premium  for  the  year  ensuing,  not- 
withstanding an  intervemng  loss,  psovided  the  office  had  not,  before  the 
end  of  the  year,  determined  the  option,  by  giving  notice  that  they  would 
not  renew  the  contract  upou  the  same  terms. 

(a)  Since  the  first  three  editions  of  this  work  were  publisbed,  it  has  been  W^orslcy  v< 

held  by  the  Court  of  King's  Bench,  upon  a  writ  of  error  from  the  Court  of  YS^' 

g^  6  Term 

Common  Rep.710, 
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Beawes,  4th 
edic  p.  294. 


Royal  Ez- 
chtDge  At- 
■oraDce 
Comuany, 
Sun  Fire 
Office, 
Phoenix 
Fire  Office, 


and  adjusttd)  the  waff^en  are  to  receive  immediate  tatitfactioiir 
without  aivjr  deducdon. 

In  the  Les  Mfnataria  it  is  said,  that  policies  on  houses  aod 
lives  admit  of  no  atifrqg^.  That  this  is  true  of  die  latter  cu- 
not  be  denied,  as  we  have  already  shown  in  the  preoediDg 
chapter ;  because  the  payment  c£  the  whole  sum  dqiends  ipon 
one  single  ev^it,  which  must  wholly  happen^  or  not  at  alL 
But  that  it  cannot  be  true  of  insurances  against  fire  either  of 
houses  or  goods  is  equally  clear ;  for  houses  may  bepartialfy 
damaged,  and  goods  may  be  partially  destroyed.  In  wfakk 
cose,  as  insurance  is  a  contract  of  indemnity,  the  end  of.tke 
contract  is  answered  by  putting  the  party  in  the  same  situation 
in  which  he  was  before  the  accident  hi^pened.  But  if  be 
were  to  recover  the  whole  sum  insured,  he  would  be  in  a  better 
situation,  which  the  law  will  not  allow*  Indeed,  from  the 
above  quotation  from  the  printed  proposals  it  is  evident,  tbat 
the  offices  consider  themselves  liable  for  partial  losses.  Naj, 
some  of  them,  if  not  aU,  expressly  undertake  to  aliov  all 
reasonable  charges,  attending  the  removal  of  goods,  in  casn 
of  fire,  and  to  pay  the  sufferer's  loss,  whether  the  goods  ire 
destroyed,  lost,  or  damaged  by  such  removaL 

These  policies  of  insuranceare  not  in  their  nature  assignable^ 
for  they  are  only  contracts  to  make  good  the  loss  which  the 
contracting  party  himself  shall  sustain ;  nor  can  the  interestia, 
them  be  transferred  from  one  person  to  another  without  tbe 
consent  of  the  office,  (a)  There  is  a  case  in  which,  hj  tbe 
proposals,  these  poGcies  are  allowed  to  be  transferred  nA 
that  is,  when  any  person  dies,  the  policy  and  interest  tberdfl  ' 
shall  continue  to  the  heir,  executcur,  or  admiaistnttor,  re> 
spectively,  to  irfiom  the  property  insured  shall  belong;  ftfo* 


■*-•• 


2  H.  Black. 
574.  S.  C. 
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Conunon  PleaB,  that  the  printed  proposals^  containing  the  abore  dmm, 
are  to  be  cenndiBred  af  part  o£  the  policy:  and  that  the prooini^ suck  1 
certificate  is  a  rnn  dirina  preeedntt  to  the  right  of  the  aasiovd  tm  neo^a, 
aodeaaaetfaadiipeiiBadwith,  even  diou^  the  mimtter  and  chundkmdee 
wroQgftdl);  rsfiise  to  ^-aatthe  cettifitate. 

(a)  Bnt  in  marine  insurances,  the  policj  may  be  transferred.   J>eIaQ€3r  *• 
Bloddint,  z  Ttna  Rcp«  a6. 
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vided,  before  any  new  payment  be  made^  nich  heir,  executor, 
or  administrator,  do  procure  his  or  her  right,  to  be  indorsed 
on  the  policy  at  the  said  office  or  the  premium  be  paid  in  the 
name  of  the  said  heir,  executor,  or  administrator.  But  in  all 
other  cases,  there,  can  be  no  assignment;  and  the  party  claim- 
ing an  indemnity  must  have  an  interest  in  the  thing  insured 
at  the  time  of  the  loss.  These  points  were  decided  in  two 
causes,  one  before  Lord  Chancellor  Kingy  and  the  other  be^ 
fore  Lord  Hardwicke. 

On  the  28th  of  July  1721,  one  Bichard  Irekmd  took  out  i^ynchand 
from  the  San  Fire  Office,  a  policy  of  insurance,  whereby  it  D^heii'and 
was  witnessed,  that  whereas  the  said  IreLand  had  agreed  to  ^^^^ 
pay,  or  cause  to  be  paid  to  tlie  said  office,  the  sum  of  five  PariJCWs, 
shillings  within  fifteen  days  after  every  quarter-day,  for  the  ^^^ 
insurance  of  his  house,  being  the  Angel  Inn  at  Grtmxaeni^ 
with  his  goods  and  merchandise  as  therein-after  expressed 
only,  and  not  elsewhere,  viz.  the  dwdling-house,  not  exceed- 
ing 400/.  and  for  the  goods  in  the  same  only,  not  exceeding 
^oqU\  and  for  the  stable  only,  not  exceeding  100^  all  then 
ocoupied  by  Jame$  Peck,  firom  loss  and  damage  by  fire;  and 
so  long  as  the  said  Richard  Irdamd  should  duly  pay  or  cause 
to  be  paid  five  shillings  a  quarter,  as  therein  mentioned,  the 
aaid  society  did  bind  themselves,  their  heirs^  executors,  ad-* 
naioistrators  and  assigns,  to  pay  and  satbfy  the  said  Ireland^ 
his  executors,  administrators,  and  Msigns,  within  fifteen  days 
aftnr  every  quarter-day,  in  which  he  should  suffix  by  fire^  his  loss 
moi  exceeding  1 000/.  according  to  the  exact  tenor  of  thdr  print- 
ed proposals.    The  policy  was  subscribed  the  aHth  otjidy  1 72  r, 
by  three  of  the  trustees  of  the  society*    Some  considerable 
time  afterward%   Richard  irdand  died^   having  made  hia 
willy  and  Anthony  his  son  sole  executor;  who  brought  the 
policy  to  the  office,  and  had  an  indorsement  made  there- 
on, that  the  same  then  belonged  i9  him:  and  afterwards, 
namely,  at  or  about  Christmas  1726,  he  the  said  Anihorypaid 
the  office  a  premium  of  twenty  shillings  £or  one  year's  in- 
surance, from  Christmas  1726,  to  Christmas  1727,  as  by  ati 
article  in  the  proposals,  he  was  at  liberty  to  da     On  the  24th 
cS  August  1727,  a  fire  happened  at  Gravesend^  which,  among 
others,  destroyed  the  house  mentioned  in  the  policy;  and  some 
time  afterwards  the  appeUa«lB  iqppUed  to  the  office,  and  alleged, 

that 


664     T:      OP  INSURANCE  AGAINST  FIRE.  [Chap.  XXIIL 

that  they  had  purchased  the  hoose  and  goods  of  Anthony  b-e^ 
land ;  that  the  same  were  their  property  at  the  time  of  the 
fire,  and  that  they  had  an  assignment  of  the  policy  made  to 
them,  at  the  same  time  that  the  house  and  goods  were  as- 
signed ;  and  they  produced  an  affidavit  made  by  the  appellant 
Roger  Lynckj  in  which  he  swore,  that  his  loss  and  damage  br 
burning  the  said  house^  amounted,  at  a  moderate  computation 
to  500/.  and  upwards ;  and  upon  this  affidavit  was  indorsed  a 
certificate  of  the  minister,  churchwardens,   and  other  inha- 
bitants of  Gravesendf  that  they  verily  believed,  according  to 
the  best  of  their  information,  the  appellants  had  sustained  a 
loss  of  500/.  and  upwards.  But  neither  in  the  affidavit  or  cer- 
tificate, was  any  mention  made  of  any  loss  being  sustained  bv 
the  appellants  by  the  burning  of  any  goods  in  the  said  houfe; 
nor  was  any  affidavit  made  by  Anthony  Ireland^  in  whom  the 
property  of  the  policy  was,  that  he  had  suffi.Ted  any  loss.  The 
appellants,  however,  insisted  that  the  office  should  pay  then 
1000/.  for  their  loss  sustained  by  the  burning  of  the  house  and 
goods ;  and  they  accordingly  filed  a  bill  in  Chancery,  setting 
forth,  that    \nthony  Ireland  agreed  to  sell  and  assign  to  dtf 
appellants  the  house,  stables,  and  goods,  and  also  at  the  same 
time  agreed  to  assign  the  policy;  and  that  by  indenture  of  the 
24th  of  June  1727,  for  250/.  Ireland  did  assign  to  the  appel- 
lants a  lease  he  had  of  the  house  and  stables  for  the  residue  of 
a  term  of  70  years,  which  commenced  at  Midsummer^   16  Oar. 
2. :  but  the  goods,  for  which  the  appellants,  as  they  allied, 
were  to  pay  500/.  being  intended  for  one  Thomas  Chiurk,  who 
was  to  hold  the  inn  under  the  appellants,  Ireland^  by  deed 
poll  of  the  same  date,  sold  the  same  to  Church  for  his  own 
use.     The  bill  also  stated,  that  by  another  writing  of  equal 
date,  Ireland  assigned  the  policy,  and  all  money  and  benefit 
thereof,  to  the  appellants.    That  although  the  bill  of  sale  d 
the  houshold  goods  was  made  to  Churchy  yet  as  the  ap|>ellanti 
paid  the  purchase-money  for  the  same,   Church   assigned  Li? 
bill  of  sale  to  them,  for  securing  the  money  they  had  paid  tor 
the  goods;  and  afterwards,  by  another  writing,  released  to  the 
appellants  his  benefit  and  interest  in  the  policy.     Tlie  bill 
prayed  satisfaction. 

The  respondents  put  in  their  answer,  in  which  they  set 
fbrth  the  nature  and  method  of  the  insurances  made  bv  the 

office 
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office,  and  admitted  the  policy  in  question,  and  the  appellants' 
application  for  looo/.  loss:  but  said,  that  the  affidavit  pro- 
duced was  not  agreeable  to  the  proposals ;  and  that  th^y  had 
been  informed  and  believed,  that  no  assignment  of  the  policy 
was  made  to  the  appellants,  nor  any  assignment  of  goods  made 
to  them  by  CAiitch^  till  after  the  fire.     They  insisted,  t)iat  the 
policies,  issued  by  the  office,  were  not,  in  their  nature,  assign- 
able^ the  same  being  only  contracts  to  make  good  the  loss 
which  the  contracting  party  himself  should  sustain  :  and  the 
policy  in  question  was  first  made  to  Richard  Ireland^  to  pay 
his  loss,  and  was  afterwards  declared  by  indorsement  to  belong 
to  Anthony  Ireland;  and  that  no  other  person  was  entitled  to 
the  benefit  of  it.  The  cause  proceeded  to  issue,  and  witnesses 
were  examined  on  both  sides;  and  upon  the  appellants'  own 
evidence  it  appeared,  that  the  first  discourse  between  the  ap- 
pellants and  Mr.  Ireland  about  the  policy  was  after  the  exe- 
cution of  the  assignment  of  the  house^  and  that  the  agree -> 
xnent  (if  there  was  any)  about  the  policy  was  not  at  the  time 
when  the  appellants  agreed  to  purchase  Ireland!^  term  in  the 
house.     It  appeared  further,  that  the  assignment  of  the  policy, 
though  bearing  date  before,   was  not  made  and    executed 
till  some  time  after  the  fire;  so  that  the  agreement  for  assign- 
ing the  policy  was  a  voluntary  concession  of  Ireland  without 
any  consideration,  and  independent  of  the  bargain  for  the 
house,  and  never  made  till   after  Ireland^s  interest  in   the 
policy,  as  to  the  house,  was  determined,  by  his  selling  his 
interest  in  the  thing  insured,  and  not  carried  into  execution 
till  the  thing  was  lost.     As  to  the  appellants'  property  in  the 
goods,  they  proved  an  assignment  from  Church  to  them,  as  a 
security  for  300/.  but  omitted,  in  their  interrogatories,  the 
material  question,  *mhen  this  assignment  ^was  made :  though  the 
respondents,  by  their  answer,  put  the  time  plainly  in  issue,  by 
insisting,  that  it  was  after  the  fire;  and  it  did  not  appear  that 
the  appellants  ever  had  any  property  in  the  goods.  The  respon- 
dents on  their  part  proved,  that  the  office  did  not  insure  any 
persons  longer  than  they  continued  their  property  in  the  thing 
insured ;  and  that  persons  dealing  with  them  might  not  be 
mistaken,  such  notice  was  usually  given. 

3Lord  Chancellor  King. —  "  These  policies  are  not  insurances 

of  the  specific  things  mentioned  to  be  insured;  nor  do  such 

insurances  attach  on  the  realty,  or  in  any  manner  go  with  the 

VOL.  II.  X  X  <;nme 


^SS  OF  INSURANCE  AGAINST  FIRE.  [Cbap.  XXUI. 

9dme  as  incident  thereto,  by  any  conTi^ance  or  asBigmoettt: 
but  they  are  only  special  agreements  with  the  penom  itMariti^ 
against  such  loss  or  damage  as  they  may  sostnni.     The  paitj 
ihidrin^  must  have  a  property  at  the  time  of  the  lose,  or  he  on 
sustain  too  loss ;  and  consequently  can  be  entitled  to  no  sstii- 
fiu^ion.    There  was  no  contract  ever  made  between  the  eSce^ 
and  the  appellants  for  any  insurance  on  the  premises  in  qoo- 
don.     Not  only  the  express  words,  but  the  end  and  desigB  ft 
the  contract  with  Ireland  do,  in  case  of  akiy  loss,  limit  and  fp* 
strain  the  satisfaction  to  such  loss  as  should  be  sustained  \f} 
Richard  Ireland  only ;  and  the  indorsement  on  tbe  pdicf  d^ 
clared  that  right  to  his  executor  Anthony  Ireland  only.    Tboe 
policies  arc  not  in  their  nature  assignable ;  nor  is  the  inteitK 
in  them  ever  intended  to  be  transferable  from  one  to  anodicr) 
without  the  express  consent  of  the  office.     The  transactions  is 
the  present  case,  by  changing  their  property  backwardsand  Soh 
wards,  and  rendering  it  uncertain  whose  the  true  propercj  h 
raise  a  suspicion,  and  fully  justify  the  caution  of  the  office^  m 
preventing  the  assignment  without  consent  of  the  maiuigei% 
which  method  is  pursued  by  all  the  insurance  offices.     Beaded 
the  appellants*  claim  is  at  best  founded  only  on  an  assigmiait 
never  agreed  for  till  the  person  insured  had  determined  hisio- 
terest  in  the  policy,  by  parting  with  his  whole  property,  soil 
never  executed  till  the  loss  had  actually  happened.**  His  Lont 
ship  therefore  dismissed  the  bill. 

Upon  this  decree  there  was  an  appeal  to  the  House  of  Lort ; 
and  after  hearing  counsel  on  both  sides,  it  was  ordebeo  i^d 
ADJUDGED,  that  the  same  should  be  dismissed,  and  the  decree 
therein  complained  of  affirmed. 

A  few  years  afterwards  this  case  was  cited  With  approbttioB  1 1 


by  Lord  Hardmcke^  and  relied  upon  by  him  as  the  ground  rf 
his  opinion. 


t\ 


TheSadien*      Anne  Strode,  having  six  years  and  a  half  to  come  in  s  te  I  ^ 

bS!  ""*  of  a  house  from  the  plaintifls,  on  the  27th  o£ April  1734, l*"  p 

aud  others,    ^^me  a  proprietor  of  the  Hand-in-hand  Office^  by  insoriiigli^  I  ^ 

'  ^^^'  sum  of  4ooZ.  on  the  houses  for  seven  years ;  and  on  fif^  1 5* 

twelve  shillings  down,  and  three  pounds  some  time  aiiei|lk^  1^ 

Company  agreed,  "  to  raise  and  pay,  out  of  the  eftcts  rf*  I  '^ 

ft  cotf* 
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^*  contribution  stock,  the  said  mm.  of  400/*  to  her,  and  her  es^- 
^  ecator%  adminhtrators,  and  ass^^  so  often  as  the  ho^ 
<^  shall  be  burnt  down  widiin  the  said  tenn^  unless  the  direc- 
^  tors  shonld  build  the  said  houses  and  put  it  in  as  good  plight 
^^  as  before  the  fire ;"  and  on  the  back  of  the  policy  it  was  in- 
dorsed, that  if  this  policy  riiould  be  assigned,  the  assignment 
most  be  entered  within  twenty-one  days  after  the  making 
thereof.  Mrs.  Strod^s  lease  expired  at  Midsummer  17409 
Ae  housl^  was  not  burnt  down  till  the  January  after  1740,  and 
ahe^  made  an  assignment  of  the  policy  to  the  plaintifis  the  23d 
€ff  Fdruary  after  1740.  The  question  is,  Whether  the  plain- 
tift,  the  assignees  of  Mrs.  Strode^  are  entitled  to  the  40c/.  or 
to  ha^e  the  house  built  again ;  or  whether  the  house  behig 
bamt  down  after  Mrs.  Sh-dij^^  property  ceased  in  it,  the  Com- 
|iany  are  obliged  to  make  good  the  loss  to  her  assignee  of  the 
priiey?  The  Company  made  an  order,  subsequent  in  time  to 
Mm.  Strode s  policy  in  1 73  8 :  *<  That,  whereas  policies  exfnre 
^  sfpon  the  ptx>perty  of  the  insured's  ceasing,  if  there  is  no  ap- 
<<  plication  of  the  insured  to  assign,  or  to  have  the  loss  made 
^  «P9  then  the  person  having  the  property  may  insure  the  said 
^  hooae  in  the  said  office,  notwidistanding  ^e  term  for  which 
^  the  houae  was  originally  insured  is  expired.''  There  was 
evidence  read  for  die  plaintiffs  to  show  that  they  tendered  the 
—imiiiiriil  to  the  defendants,  to  enter  in  thdr  books^  but  they 
vefbscxi  to  accept  of  it. 

lK>rd  CSianoellor  Hardwicke.  —  '^  During  the  progress  of 
dsb  cause,  while  the  defendants  seemed  to  depend  ohiefiy  upon 
tie  subsequent  txrder,  I  was  of  opinion  against  them.  But, 
tspoti  hearing  what  was  further  offered,  I  think  the  plaintiffi  are 
BOt  entitled  to  be  reliered.  There  may  be  diree  questions 
■isde  in  this  cause.  First,  Whether  this  accident,  which 
liaa  happened,  is  such  a  loss,  as  obliges  the  defendants  to 
inake  satisfaction  to  the  plaindffi?  Secondly,  Whether 
upon  the  terms  of  the  original  policy,  the  office  is  ob- 
liged to  do  it?  Thirdly,  whidi  is  radier  consequential  of 
tbe  fiurmer.  Whether  die  pkmtift  are  prqperly  assignees 
of  Mrs.  Strode  under  this  policy  ?  If  this  matter  rested 
nngly  upon  the  policy  itself,  I  should  not  think  it  such  a 
ioasy  as  would  oblige  the  defendants  to  make  satisfaction.-^ 
Under  this  policy,  the  state  of  the  case  is^  Mrs.  Strode  was 
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only  a  lessetf  her  time  expired  at  Midsummer  1740,  the  house 
was  burnt  down  in  January  after,  within  the  seven  years ;  the 
plaintifisy  the  Sadlers'  Company,  were  ground  landlords^  and 
entitled  to  the  reversion  of  the  term :  upon  the  23d  oSFebnuuj, 
seven  months  after  the  expiration  of  the  term,  and  one  moodi 
after  the  fire,  the  assignment  was  made^  and  in  consideration 
of  five  shillings  only ;  so  that  it  must  be  taken  as  a  volantarr 
assignment,  as  it  stands  before  me.     It  has  been  insisted,  on 
the  part  of  the  defendants,  that  the  plaintiffi  are  not  entitkd 
to  recover,  as  standing  in  the  place  of  Mrs.  Strode^  because 
she  had  no  loss  or  damage,  her  interest  ceasing  before  the  fire 
happened.     And  this  introduces  the  second  and  third  quo- 
tions.     I  am  of  opinion,  it  is  necessary  the  party  insmcd 
should  liave  an  interest  or  property  at  the  time  of  insuring,  and 
at  the  time  the  fire  happens.     It  has  been  said  for  the  pkia- 
tiffs,  that  it  is  in  nature  of  a  wager  laid  by  the  insurance  ooBh 
pany,  and  tliat  it  does  not  signify  to  whom  they  pay,  if  lo6t 
Now  these  insurances  from  fire  have  been  introduced  in  hter 
times,  and  therefore  difier  firom  insurance  of  ships,  becanx 
there  interest  or  no  interest  is  almost  constantly  inserted,  lad 
if  not  inserted  (a)  you  cannot  recover,  unless  you  proveapio- 
pcrty.     By  the  first  clause  in  the  deed  of  contribution  in  169^ 
the  year  this  [society,  called  the  Handrin^Hand  Offire,  incor- 
porated themselves,  the  society  are  to  make  satisfacticm  in  case 
of  any  loss  by  fire.     To  whom,  or  for  what  loss,  are  tbejte 
make  satisfaction?    Why,  to  the  person  insured,  andfi)rdte 
loss  he  may  have  sustained ;  for  it  cannot  properly  be  called 
insuring  the  thing,  for  there  is  no  possibility  of  doing  it,  soi 
therefore  must  mean  insuring  the  person  from  damage.   By 
the  terms  of  the  policy,  the  defendants  might  begin  to  boild 
and  repair  within  six  days  after  the  fire  happens.     It  has  ben 
truly  said,  this  gives  the  society  an  option  to  pay  or  rebniU 
and  shows  most  manifestly  they  meant  to  insure  iqxm  the  pr> 
perty  of  the  insured,  because  nobody  else  can  give  them  kfv^ 
to  lay  even  a  brick;  for  another  person  might  fancy  a  Ikni^ 
of  a  different  kind.     Thus  it  stands  upon  the  original  agrff- 
menu     The  next  question  ^ill  be,  whether   the  subseqpifl^ 
order,  made  by  the  defendants  in  173B,  has  made  any  alttf*- 

(a)  This  case  was  decided  in  the  year  1743,  previous  to  the  pasdinf  ^'^'^ 
statute  of  19  Geo,  2.  ch.  37. 
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tion.     I  am  of  opinion  it  has  not,  for  it  was  made  only  to  ex^ 
plain  a  particular  case  in  the  policy :  for  it  might  have  been  a 
qaestion,  whether  Mrs.  Strode  could  have  come,  before  the 
expiration  of  the  term,  to  examine  the  books  of  the  t)ffice,  and 
therefore  this  order  was  made  to  give  her  such  a  power.     It  has 
been  strongly  objected  that  the  society  could  not  make  such 
an  order.     I  am  very  tender  of  saying,  whether  they  can  or 
not.     Because,  on  one  hand,  it  might  be  hard  to  say,  that  as 
a  society  they  cannot  make  any  order  for  the  good  of  the  so- 
ciety :  on  the  other  hand,  it  would  be  a  dangerous  thing  to 
give  them  a  power  to  make  an  alteration,  that  may  materially 
vary  the  interest  of  the  insured.     The  assignment  is  not  at  all 
withiki  the  terms  of  this  order,  because  it  is  plain,  it  meant  an 
assignment  before  the  loss  happened.     Now  with  regard  to  the 
loss  happening  before  the  assignment  made,  Mrs.  Strode  was 
entitled  to  nothing  but  what  was  to  be  paid  back  upon  the  de* 
posit.     It  is  plain  she  thought  so,  for  if  she  had  imagined  she 
had  been  entitled  to  400/.  would  any  friend  have  advised  her  to 
makd  a  present  of  it  to  the  plainti£P?    The  case  of  lA/nch  v.  vide  supra^ 
IkUzeUj  in  the  House  of  Lords,  shows  how  strict  this  Coiut 
Mni\  that  Hotis6  are,  in  the  construction  of  policies,  to  avoid 
frauds.     The  bill  here  must  be  dismissed.'^ 

In  the  body  of  the  policy,  the  company  acknowledge  the  re* 
ceipt  of  the  premium  at  the  time  of  making  the  insurance:  and 
by  the  printed  proposals  of  the  different  societies,  it  is  expressly 
stipulated,  that  no  insurance  shall  take  place,  till  the  pi*emium 
be  actually  paid  by  the  insured,  hi?,  her,  or  their  agent  or 
agents.     This  premium  or  consideration  money  is  in  all  the 
offices  at  the  rate  of  two  shillings  p^r  cent,  for  any  sum  not  ex- 
ceeding 1000/.  and  two  shillings  and  sixpence  fi*om  1000/.  up- 
wards.    But  this  must  be  understood  to  mean  the  premium: 
upon  common  insurances  only :  for  upon  hazardous  trades,  and 
wooden  buildings,  &c.  the  premium  is  proportioned  to  the 
risk.     Besides  this,  by  a  late  act  of  parliament,  a  duty  of  one  22  Gea  3.. 
shilling  and  Ajo^exiCQ  per  annum  is  laid  upon  every  hundred  ^a^»^1' 
pounds  of  property  insured  from  'fire.     By  a  more  modern  37  Geo.  > 
statute,  an  additional  duty  of  sixpence,  for  every  sum  of  one  c-9o«*-»9- 
hundred  pounds  insured,  is  imposed,  making  in  the  whole  two 
shillings  per  cent.     The  duty  imposed  by  the  first  act  is  not  to 
extend  to  publick  hospitals* 

X  X  3  We 
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Ante,  c.  X.  ^^Q  ha\e  formerly  seen,  that  whenever  the  nk  to  be  run 
was  entire,  there  never  was  a  return  of  premium,  though  the 
contract  should  cease  and  detenpine  the  next  day  after  iucon- 
mencemeuL  This  rule  applies  to  insurances  against  fire,  whidi 
generally  are  made  for  one  entire  and  connected  portion  of 
time,  which  cannot  be  severed :  and  therefore  if  the  propeny 
insured  should  be  destroyed  by  fire,  arising  firom  the  act  of  t 
foreign  enemy,  the  very  day  after  the  commencement  of  the 
policy,  though  the  underwriter  would  be  discharged,  yet  there 
can  be  no  apportionment  or  return  of  premium. 

37  Geo.  3.  ]^y  a  statute  passed  in  the  reign  of  His  present  Migesty,  the 
^  ^  *  stamp  duties  on  policies  for  insuring  houses,  furniture^  good% 
wares  and  merchandizes,  or  other  property  from  loss  hj  fin^ 
Sect.  a4.  ^^  rq)ealed ;  and  instead  thereof  it  is  provided,  that  for  enr/ 
policy  of  assurance  firom  loss  by  fire,  where  the  sum  insond 
shall  not  amount  to  1000/.  the  sum  of  three  shillings;  sad 
where  the  sum  insured  shall  amount  to  loooiL  cor  apwsid^  the 
sum  of  six  shillings  shall  be  paid. 

Vide  ante,        As  the  purest  equity  and  good  fiuth  are  esiientiaUy  reqaiatCi 
^*  as  has  been  already  diown,  to  render  the  ccmtract  eActoal 

when  it  relates  to  marine  insurances ;  so  it  need  hardly  be  ob- 
served, that  it  is  no  less  essential  to  the  validly  of  the  policy 
against  fire:  because  in  the  latter,  as  well  as  in  the  fi>rmer,  tbe 
insurer,  frcun  the  nature  of  the  thing,,  is  obliged,  in  a  great  met- 
sure,  to  rely  upon  the  integrity  and  honesty  of  the  insured,  tf 
to  the  representation  of  the  value  and  qaaotity  of  the  fxopatjf 
which  is  the  object  of  the  insurance. 


«B 
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Polici/  of  Insurance  on  Ship  or  Goods. 


^aj^  tfie  i^aiW  of  (!Dot>,  Amen. 

"^  as  well  in  ow^i  Name,  as  for  and  in 

the  Name  and  Names  of  all  and  every  other  Person  or  Persons 

to  whom  the  same  doth,  may^  or  shall  appertain,  in  Part  or  in  All, 

doth  make  Assurance,  and  cause 

and  them  and  every  of  them  to  be  insured,  lost,  or  not  lost,  at  anj 

from 


upon  any  Kind  of  Goods  and  Merchandizes,  and  also  upon  the 
Body,  Tackle,  Apparel,  Ordnance,  Munition,  Artilleiy,  Boat  and 
other  Furniture,  of  and  in  the  good  Ship  or  Vessel  called  the 

whereof  is  Master,  under  God,  for  this  present  Voyage, 

or  whosoever 
else  shall  go  for  Master  in  the  said  Ship,  or  by  whatsoever  other 
Name  or  Names  the  same  ship,  or  the  Master  thereof,  is  or  shall 
be  named  or  called ;  beginning  the  Adventure  upon  the  said.  Gqods 
and  Merchandizes  from  the  loading  thereof  aboard  the  said  Sklp^ 

upoia 
the  said  Ship,  S^c. 

and  sd  shall  continue  ^d 
endure,  during  her  Abode  there,  upon  the  s&id  Ship;-4v-  Att^ 
ikrther,  until  the  said  Ship,  with  all  her  Qrdn$mc$,  Tacliele,  Ap^ 
parel,  ^c.  and  Goods  and  Merchandizes  whatsoever,  shall  bis  ai:-. 
rived  at  -        upon 

the  said  Ship,  8^c.  until  she  hath  moored  at  Anchor  Tweil^tour 
Hours  in  good  Safety ;  and  upon  the  Goods  and  Merchandizes, 
until  the  same  be  there  discharged  and  safely  landed.  And  it  shall 
be  lawful  for  the  said  Ship,  S^c.  in  this  voyage,  to  proceed  and  sail 
to  and  touch  and  stay  at  any  Ports  and  Places  whatsoever 

without  Prejudice  to  this 
Insurance,  the  said  Ship,  i^c.  Goods  and  Merchandizes,  ^c.  for 
so  much  as  concerns  the  Assureds  by  Agreement  between  the 
Assureds  and  Assurers  in  this  Policy  are  and  shall  be  valued  at 

Touching  the  Adventures  and  Perils 
which  we  the  Assurers  are  contented  to  bear,  and  do  take  upon  us 
in  this  Voyage,  they  are  of  the  Seas,  Men  of  War,  Rre,  Enemies, 

XX  '4  Pirates^ 
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Pirates,  Rovers,  Thieves,  Jettisons,  Letters  of  Mart  and  Counter' 
mart,  Surprizals,  Takings  at  Sea,  Arrests,  Restraints,  and  Detain- 
ments of- all  Kings,  Princes,  anS*  People,  of  what  Nation,  Con- 
dition, or  Quality  soever.  Barratry  of  the  Master  and  Marinen, 
and  of  all  other  Perils,  Losses,  and  Misfortunes,  that  have  or  shall 
come  to  the  Hurt,  Detriment,  or  Damage  of  the  said  Goods  and 
Merchandizes  and  Ship,  S^c.  or  any  Part  thereof.  And  in  case  of 
any  Loss  or  Misfortune,  it  shall  be  lawful  to  the  Assureds,  their 
Factors,  Servants,  and  Assigns,  to  sue,  labour,  and  travel  for,  in 
and  about  the  Defence,  Scueguard,  and  Recovery  of  the  said 
Goods  and  Merchandize  and  Ship,  Sfc.  or  any  Part  thereof,  with* 
out  Prejudice  to  this  Insurance ;  to  the  Charges  whereof  we  the 
Assurers  will  contribute  each  one  according  to  the  Rate  and  Quan- 
tity of  his  Sum  herein  assured.  And  it  is  agreed  by  us  the  In- 
surers, that  this  Writing  or  Policy  of  Assurance  shall  be  of  s 
much  Force  and  Effect  as  the  surest  Writing  or  Policy  of  Assu- 
rance heretofore  made  in  Lombardstreetj  or  in  the  Rotfol  £r- 
changCf  or  elsewhere  in  London,  Afid  so  we  the  Assurers  are 
contented,  and  do  hereby  promise  and  bind'  ourselves,  each  <»ie 
for  his  own  Part,  our  Heirs,  Executors,  and  Goods  to  the  Assured, 
their  Executors,  Administrators,  and  Assigns,  for  the  true  Per- 
formance of  the  Premises,  confessing  ourselves  paid  the  Consiiier- 
ation  due  unto  us  for  this  Assurance  by  the  Assured 


at  and  afler  the  Rate  oc 


In  Witness  whereof  yse  the  Assurers  have  subscxjbed  our  Names 
and  Sums  assured  in  London. 

N.  B.  Corn,  Fish,  Salt,  Fruit,  Flour,  and  Seed,  are  warranfed 
free  from  Average,  unless  general,  or  the  Ship  be  stranded ;  Sii^y 
Tobacco,  Hemp,  Fl^,  Hides,  and  Skins,  are  warranted  free  fitim 
Average,  under  Five  Pounds  per  Cent.  And  all  other  Goods, 
al^o  the  Ship  and  Freight,  are  warranted  free  of  Average  under 
Three  Pounds  joer  Cent,  unless  general,  or  the  Ship  be  stranded. 


k 
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Form  of  a  Respondentia  Bond. 

'j^BiS>m  an  ^en  bg  tbe0e  ItPre^enw,  That 

held  and  finnly  bound  to 


in  the  Sum  or  Penalty  of 
of  good  and  lawful  Money  of 
Great  Britain,  to  be  paid  to  the  said 

or  to  certain  Attorney,  Executors,  Admi- 

nistrators,  or  Assigns;  to  which  Pa3naient,  well  and  truly  to  be 
made  Heirs,  Executors,  and  Ad- 

ministrators, firmly  by  these  presents,  sealed  with 
Seal.  Dated  this 

Day  of  in  the  Year  o£  tha 

Reign  of  our  Sovereign  Lord  by  the  Grace  of 

God,  of  Great  Britain^  France,  and  Ireland,  King,  Defender  of 
the  Faith,  and  so  forth,  and  in  the  Year  of  our  Lord  One  thou- 
sand eight  hundred  and  The  Condition 
of  the  tUiove  written  Obligation  is  such,-  that  whereas  the  above- 
named  hath,  on  the  Day  of  the 
Date  above^written,  lent  unto  the  above-bound 

the  Sum  of  upon  the  Merchandize 

and  Effects,  to  that  value  kden,  or  to  be  laden,  on  board  the  good 
Ship  or  Vessel  called  the  of  the  Burthen 

of  Tons  or  thereabouts,  now  in  the  River 

Thames,  whereof  is  Commander.    If  the  said 

Ship  or  Vessel  do,  and  shall,  with  all  convenient  Speed,  proceed 
and  sail  from  and  out  of  the  said  River  of  Thames,  on  a  Voyage 
to  any  Ports  or  Places  in  the  East  Indies,  China,  Persia,  or  else* 
where  beyond  the  Cape  of  Good  Hope,  and  from  thence  do  and 
shall  sail  a^d  return  unto  the  said  River  of  Thames,  at  or  before 
the  End  and  Expiration  of  Thirty-six  Calendar  Months,  to  be  ac*. 
counted  from  the  Day  of  the  Date  above  written,  and  that  with- 
out Deviation  (the  Daneers  and  Casualties  of  the  seas  excepted.) 
And  if  the  above-bound 
Heirs,  Executors,  or  Administrators,  do  and  shall,  within 

Days  next  afler  the  said  Ship,  or  Vessel,  shall  be 
arrived  in  the  said  River  of  Thames,  from  the  said  Voyage,  or  at 
the  End  and  Expiration  of  the  said  Thirty-six  Calendlar  Afonths, 
to  be  accounted  as  aforesaid  (which  of  the  said  Times  shall  first 
and  next  happen)  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  above-named  ExecutorSi  Administrators,  or 

Assigns,  the  Sum  of  of  lawful  Money 

of 
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within  the  Time  aforesaid,  which  the  above  Governor  and  Com* 
pany  do  allow  to  be  good  and  sufficient  Ground  and  Inducement 
for  making  diis  Assurance,  and  do  agree  that  the  Life  of 

the  said  is  and  shall  be  rated  and 

valued  at  the  Sum  assured:  Tim  said  Governor  and  Company 
therefore,  for  and  in  Consideration  of  per  Cent, 

to  them  pmd,  do  assure,  assume,  and  promise;^  that 

the  said  shall,  by  the  Permission  of 

Almighty  God,  live,  and  continue  in  this  natural  Life,  for  and 
durinff  the  said  Term  and  Space  of  Calendar 

Months,  to  commence  as  aforesaid;  or  in  Default  thereof,  that  is 
to  say,  in  case  the  said 

ihaU,  in  or  during  the  said  Time,  and  before  the  full  End  and 
Expiration  thereof,  hi^pen  to  die,  or  decease  out  of  this  World 
by  any  Way  or  Means  whatsoever,  that  then  the  abovesaid  Go- 
vernor and  Company  will  well  and  truly  satisfy,  content,  and  pay 
onto  the  said  Executors,  Admim- 

strators,  or  Assigns,  the  Sum  or  Sums  of  Money  by  them  assured, 
and  are  here  underwritten,  hereby  pitwnising  and  binding  tbem- 
adves  and  their  Successors  to  the  assured.  Executors, 

Administrators,  or  Assigns,  for  the  true  Performance  of  the  Pre- 
mises, confessing  themselves  paid  the  Coniideratton  due  unto  them 
£or  this  Assurance  by  the  Assured.  Provided  always,  and  it  is 
hereby  declared  to  be  the  true  Intent  and  Meaning  of  this  Assu- 
rance, and  this  Policy  is  accepted  by  the  said 
upon  Ccmdition  that  toe  same  shall  be  utterly  void  and  of  no  Effect, 
in  case  the  said  shall  exceed  the  Age 

of  or  shull  voluntarily  so  to  Sea  or  inta 

Uie  Warty  by  Sea  or  Land^  without  Licence  m  Writmg  first  had 
or  obtained  tor  so  doing,  any  Thinr  in 

these  Presents  to  the  contrary  hereof  in  anywise  notwithstandmg. 
In  witness  whereof  the  said  Oovenu^  and  Company  have  caused 
their  common  Seal  to  be  hereimto  afibced,  and  the  Sum  or  Sunur 
by  them  assured  to  be  here  underwritten,  at  their  office  in  London, 
this  Day  of  in  the 

Year  of  the  Reign  of  our  Sovereign 
Loffd  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Briiam  and  Iteiand,  King,  Dander  of  the 
FaiUy  Sfc.  and  in  the  Year  of  our  Iford  One  Uiousand  eight  hun- 
dred and  The  said  Governor  and  Company  are 
cent^t  with  this  Assurance  for  ^ 
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Form  of  a  Folict/  of  Insurance  against  Fire, 


13  Y  the  Corporation  of  the  Roi^al  Exchange  Assurance 
-"  of  Houses  and  Goods  from  Fire 


This  present  Instrument  or  Policy  of  Assurance  witnessetk.  That 
whereas     ^ 

agreed  to  pay  into  the  Treasury  of  the  Corporation  of  the  Royd 
Exchange  Assurance,  at  their  Office  on  the  Royal  Exchange^  Loth 
don^  for  the  Assurance  of 

from  Loss  or  Damage  by  Fire.  Nofto  Icnom  all  Men  bi/  these  Prt' 
WiiSj  That  the  capital  Stock,  Estate,  and  Securities  of  the  ssid 
Corporation  shall  be  subject  and  liable  to  pay,  make  good^  aad 
satisfy  unto  the  said  Assured  Heirs,  Executon, 

or  Administrators,  any  Loss  or  Damage  which  shall  or  may  hip- 
pen  by  Fire  to  the  said  Goods  aforesaid 
(except  such  Goods  as  Hemp,  Flax,  Tallow,  Pitch,  Tar,  Tur- 
pentine, Glass,  China,  and  Earthen  Wares,  Writings,  Books  of 
Accounts,  Notes,  Bills,  Bonds,  Tallies,  ready  Money,  Jewels, 
Plate,  Pictures,  Gunpowder,  Hay,  Straw,  and  Com  unthresbed,) 
within  the  Space  of  Twelve  Calendar  Months  from  the  Day  of  the 
Date  of  this  Instrument  or  Policy  of  Assurance,  not  exceeding  tJie 
Sum  of 


and  shall  so  continue,  remain,  and  be  subject  and  liable,  as  afore- 
said, from  Year  to  Year,  to  be  computed  from  the 
Day  of  in  every  Year,  for  so  long  Time  as  the  said 

Assured  shall  well  and  truly  pay,  or  cause  to  be  paid,  the  Sum  of 

into  the  Treasury  of  the  said  Corpo- 
ration, on  or  before  the  Day  of 
which  shall  be  in  each  succeeding  Year,  and  the  said  Corporation 
shall  agree  thereto  by  accepting  and  receiving  the  same ;  which 
said  Loss  or  Damage  shall  be  paid  in  Money  immediately  after  the 
same  shall  be  settled  and  adjusted,  or  otherwise,  if  the  said  Loss 
or  Damage  shall  not  be  adjusted,  settled,  and  paid  within  sixty 
Days  after  Notice  thereof  shall  be  given  to  the  said  Corporation 
by  tlie  said  Assiu'ed,  that  then  the  said  Corporation,  their  Officers, 
Workmen,  or  Assigns,  shall,  at  the  Charge  of  the  said  Corpora- 
tion, at  the  End  and  Expiration  of  the  said  sixty  Days,  provide 
and  supply  the  said  Assured  with  the  like  Quantity  of  Goods  of 
the  same  Sort  and  Kind,  and  of  equal  value  and  Goodness  with 
those  burnt  or  damnified  by  Fire.    Provided  always  neverthdesu 

5  and 
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and  it  Is  hereby  declared  to  be  the  true  Intent  and  Meaning  of  this 
Deed  or  Policy,  That  the  said  Stock,  Estate,  and  Securities  of 
the  said  Corporation  shall  not  be  subject  or  liable  to  pay  or  make 
good  to  the  Assured  any  Loss  or  Damage  by  Fire,  which  sliall 
happen  by  any  Invasion,  Foreign  Enemy,  or  any  military  or 
usurped  Power  whatsoever.  Provided  also,  That  this  Deed  or 
Policy  shall  not  take  place  or  be  binding  to  the  said  Corporation 
until  the  Premium  fpr  one  Year  is  paid,  or  in  case  the  said  Assured 
shall  have  already  made,  or  shall  hereaflcr  make  any  other  Assu- 
rance upon  the  Goods  aforesaid,  unless  the  same  shall  be  allowed 
of  and  specified  upon  the  Back  of  this  Policy :  or  if  the  said 

at  the  Time  when  any  such 
Fire  shall  happen,  shall  be  in  the  Possession  of,  or  let  to  any  Per- 
sdn  who  shall  use  or  exercise  therein  the  Trade  of  a  Sugar-baker, 
Apothecary,  Ch}rmi8t,  Colour-man,  Distiller,  Bread  or*  Biscuit- 
baker,  Ship  or  Tallow-chandler,  Stable-keeper,  Innholder,  or 
Maltster,  or  shall  be  made  use  of  for  the  stowing  or  keeping  of 
Hemp,  Flax,  Tallow,  Pitch,  Tar,  or  Turpentine ;  but  that  in  all 
or  any  of  the  said  Cases  these  Presents,  and  every  Clause,  Ar- 
ticle, and  Thing  herein  contained,  shall  cease,  determine,  and 
be  utterly  void  and  of  none  effect,  or  otherwise  shall  remain  in 
full  Force  and  Virtue.  In  Witness  whereof  the  said  Corporation 
have  caused  their  common  Seal  to  be  hereunto  affixed,  the 

Day  of  in  the  Year  of 

the  Reign  of  our  Sovereign  Lord  by  the  Grace 

of  God,  of  the  United  Kingdom  of  Great  Britain  and  Irdandy . 
King,  Defender  of  the  Faith,  Sfc.  and  in  the  Year  of  our  Lord 
One  thousand  eight  hundred  and 


A^.  B.  This  Policy  to  be  of  no  Force,  if  assigned, 
unless  such  Assignment  be  allowed  by  an  Entry 
thereof  in  the  Books  of  the  Company. 


;P 


TABLE 


OF  THE 


PRINCIPAL  MATTERS. 


A. 

Abandonment. 

BEFORE  a  person  iosured  con  de- 
mand from  the  underwriter  a  re- 
compense for  a  total  loss,  he  must 
abandon  to  hhn  whatever  cktims  he 
may  have  to  the  property  insured. 

Page  136.  228 

The  time,  within  which  such  an  aban- 
donment must  be  made,  was  not 
fixed  in  England  till  lately  by  any 
positive  regulation  or  decision. 

186. 280 

Abandonment  is  as  ancient  as  the 
contract  of  insurance  itself.      229 

When  an  abandonment  is  made,  it 
must  be  total,  and  not  partial,  ibid. 

The  insured  may  in  all  cases  choose 
not  to  abandon ;  but.  he  cannot  at 
his  pleasure  abandon,  and  thereby 
turn  a  partial  into  a  total  loss.  229 

The  insured  may-  abandon  to  the  un- 
iierwriter,  and  call  upon  him  for  a 
total  loss,  if  the  damage  exceed 
h|d£  the  value  ;  if  the  voyage  be 
absolutely  lost  or  not  worth  pursu- 
ing ;  if  farther  expeoce  be  neces- 
sary ;  or  if  the  insurer  will  not 
engage  at  all  events  to  bear  that 
csxpence,  though  it  should  exceed 
the  value,  or  fail  of  success. 

231.236.24^5 

iat  he  cannot  abandon,  unless  at 
some  period  or  other  of  the  voyage 
tliere  has  been  a  total  loss ;  and  if 
nehher  the  thing  insured,  nor  the 


voyage  lost,  and  the  damage  does 
not  amount  to  a  moieW  of  the 
value,  he  shall  not  be  flowed  to 
abandon.  Page  231.  257 

Abandonment  must  be  made,  thongh 
the  property  be  converted  into 
money.  240 

The  ri^t  to  abandon  must  depend 
on  the  nature  of  the  case  at  the  tkne 
of  the  action  brought,  or  at  the 
time  of  the  other  to  abandon ;  and 
therefore  if,  at  the  time  advice  is 
received  of  the  loss*  it  appears  that 
the  peril  is  over  and  the  thing  in 
safety,  the  insured  baa  no  right  to 
abandon.  231. 24£^ 

Thus  in  a  case  where  there  was  a  cap- 
ture and  recapture,  and  it  was  stated 
that,  at  the  time  of  the  oibr  to 
abandon,  the  ship  was  safe  m  portf 
and  had  sustained  no  damage,  the 
court  held  that  die  insured  nad  no 
ri^ht  to  abandon.  243 

But  if  the  underwriter  pay  fer  a  total 
loss,  and  it  afterwards  turn  out  to  be 
but  partial,  the  insured  shall  not  be 
obliffed  to  refund ;  but  the  insoi^r 
shalTstand  in  his  place  for  Uie  bene- 
fit of  salvage*  .250 

K  the  ship  or  goods  are  restored  in 
safety  between  the  offer  tc^  aban- 
don and  action  brought,  theaMur- 
ed  canoot  proceed  as  for  a  total 
loss*  252 

If  the  ywya^  be  defeated  by^bnage 
done  to  tile  shipj  theawored  may 
abandon.  <261 

But 
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ACTION. 


But  amere  retardation  of  a  voyage  not 
a  ground  ofabandonment.  Page26l 
It  is  not  a  loss  within  the  policy,  for 
which  the  assured  can^abandon^ 
and  recover  as  for  a  total  loss  of 
cargo,  that  the  port  of  destination 
has  been  shut  by  order  of  the 
enemy  against  ships  of  the  nation 
to  which  the  ship  insured  belongs. 

262 
If  a  shipv  finding  her  port  of  desti- 
nation shut,  sail  back  for  her  port 
of  outfit,  without  intending  to  com- 
plete the  voyage  insured,  the  under- 
writers are  discharged.  265 
Where  ship  and  freight  are  insured 
by  two  separate   sets   of  under- 
writers, and  by  reason  of  an  em- 
'    bargo  in  a  foreign  port,  there  is  an 
abandonment  to  both,  whether  the 
underwriters  on  ship  are  entitled  to 
Jreight   earned  in  consequence  of 
the  embargo  being  taken  off?  From 

p.  267.  to  p.  276 

Election  to  abandon,    when   to  be 

made.  279. 281 

When,  notice  of  abandonment  of  a 

cargo  must  be  given,  to  render  the 

underwriters  lifu>le  for  a  total  loss. 

186 

Notice  of  abandonment  necessary, 

•     though  the  ship  and  carffo  had  been 

sold,  when  notice  of  the  loss  was 

received.  281.  note  {a) 

Action* 


Insurer  cannot  sue  insured  for  pre- 
miums where  a  broker  has  been 
employed.  38 

Action  of  assumpsit  may  be  maintain- 
ed by  owner  of  ship  against  owner 
of  part  of  the  cargo,  to  recover 
proportion  of  general  average. 

21S.notc  (a) 

An  action  on  the  case  lies  against  an 
agent  for  not  having  insured  agree- 
ably to  the  orders  of  his  principal. 

457.  note  (a) 

•Jhe  only  difierence  between  this  ac- 
tion, and  that  on  the  policy  against 
the  underwriters,  consists  in  form; 
for  the  plaintiff  is  entitled  in  this 
action  to  recover  the  precise  sum 
he  ordered  to  be  insured  ;  and  the 
defendant   has   every   benefit   of 


ADJUSTMENT. 

which  the  underwriter  could  have 
taken  advantage,  such  mi  fraud, 
deviation,  non-compliance  with 
warranty,  &c.  Page4Sl 

Such  an  order  to  insure  most  be 
obeyed  in  the  three  following  in- 
stances, otherwise  thia  action  will 
lie.  First,  where  a  merchant  abroid 
has  effects  in  the  hands  of  his  cor- 
respondent here.  Second,  where 
the  merchant  abroad  has  been  used 
to  send  orders  for  insurance,  and 
the  one  here  to  comply  with  them. 
Thirdly,  if  the  merchant  abroad 
send  bills  of  lading,  and  engraft  on 
them  an  order  to  insure,  as  me  tarn 
of  their  acceptance.  ihid» 

If  a  merchant  here  accept  an  order 
for  insurance,  and  limit  the  broker 
to  too  small  a  premium,  by  which 
means  no  insurance  can  be  procor- 
ed,  this  action  lies.  i&ii/. 

An  action  o^ indebitatis  €issumpsit,iar 
I     money  had  and  received  for  the 
plaintiff's  use,  is  the  proper  fonn  of 
action,  in  order  to  recoyer  the  pre- 
mium. 56S> 597 
In  order  to  recover  upon  a  policj 
against  either  of  the  insurance  coo- 
panics,  the  action  must  be  ddi  or 
covenant f  and  they  may  plead  ge- 
nerally. 99S 
When  money  has  been  paid  by  mis- 
take to  be  insured,  it  may  be  re- 
covered   back    in    an    action  for 
money  had  and  received  to  the 
plaintiff's  use.  5SS 
In  order  to  recover  against  a  prirate 
underwriter  upon   the  policy,  the 
form  of  action  is  a  special  inddk- 
iatus  assumpsit  founded  upon  the 
express  contract.                       ibid- 
The  action  may  be  brought  in  the 
name  of  the  broker  e&cting  the 
policy.  606 
Witliin    fifteen    days     aAer   action 
brought,  plaintifi^  afler  request  in 
writing,  must  declare  the  amoont 
of  all  insurances  on  the  same  ship. 

606 

Sec  title  JDedardion. 


Adjustment. 

lien  the  quantity  of  damage 
tained  in  the  courae  of  the  vojiip 
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^  knOwiiy  and  the  amount  which 
each  insurer  ia  to  pay  is  settled^  it 
18  usual  for  the  underwriter  to  in- 
dorse on  the  policy,  ''  adjusted 
this  loss  at  so  much  per  cent"  This 
is  an  adjustment.  Pf^gf  ^^ 

Afler  an  adjustment  has  been  signed 
by  the  underwriter,  if  he  refuse  to 
pay,  the  owner  has  no  occasion  to 
go  into  the  proof  of  his  loss,  or  any 
of  the  circumstances.  It  is  to  be 
considered  as  a  note  of  hand.     193 

This  rule  has  been  since  relaxed  and 
explained.  194 

Although  an  underwriter  sign  an  ad- 
justment, until  he  actually  pays  the 
loss,  he  may  avail  himself  of  any 
defence,  either  upon  the  facts  or 
the  law  of  the  case.  196 

At  least,  unless  his  attention  was  par- 
ticularly called  to  all  the  circum- 
stances of  the  case,  before  he  signed 
the  adjustment.  197 

After  judgment  by  default  upon  a 
valued  policy,  the  plaintiff's  title  to 
recover  is  confessed,  and  the  amount 
of  the  damage  is  fixed  by  the  po- 
licy. 198 

If  a  loss  be  total  at  the  time  of  the 
adjustment,  and  the  insurer  pay  for 
a  total  loss,  the  insured  is  not 
obliged  to  reflind,  if  it  should  after- 
wards turn  out  to  be  partial ;  but 
t-he  hisurer  will  stand  in  the  place 
of  the  insured.  198 

Admiralty. 

The  sentence  of  a  French  consul  resi- 
dent in  a  neutral  country  upon  a 
ship  brought  in  there,  is  void  by 
the  law  of  nations.  519 

But  sentence  procured  by  captors  in 
country    of   co-belligereni,  good. 

520 

The  sentence  of  a  foreign  court  of 
admiralty  is  conclusive,  as  to  every 

•  thing .  contained  in  it ;  but  where 
the  cause  of  condemnation  of  a 
ship  does  not  appear  to  be  on  the 

-  specific  ground  material  to  the 
point  in  issue*  parole  evidence  must 

•  be  allowed  to  explain  it.  ibid. 
Thus  it  is  not  conclusive  to  show  that 

a  ship  was  not  neutral,  Unless  it  ap- 

VOL.  II. 


peared  that  the  condemnation  went 
on  that  ground.  Page  520 

A  sentence  of  ^uch  a  court  cannot  be 
controverted  collaterally  in  a  civil 
suit.  523 

If  it  appear  evident  that  the  sentence 
proceeded  upon  the  ground  of  the 
property  not  being  neutral,  that  is 
concluftive  evidence  against  the  in- 
sured, that  he  has  not  complied 
with  his  warranty,  and  the  under- 
writer .is  discharged.  526 

Even  where  no  special  ground  of  con- 
demnation is  stated,  but  the  ship  is 
condemned  as  good  and  lawful 
prize,  the  Court  here  must  consider 
It  as  conclusive  evidence  that  the 
property  was  not  neutral.  528 

If  a  foreign  court  condemn  a  neutral 
as  enemxf  s  property  for  not  having  a 
list  of  the  crew  required  by  a  French 
ordinance,  and  adjudge  it  to  he  re» 
guisite  within  the  construction  of  the 
treaty  between  the  countries,  such 
sentence  is  conclusive.  529 

Sailing  without  a  passport  as  required 
by  treaties  between  America  and 
other  states  is  a  non-compliance 
with  a  warranty  of  being  an  Ameri* 
can.  53Q.  note  (a) 

If  a  neutral  ship  be  restored,  but 
damages  and  costs  denied  to  the 
claimants,  because  they  had  not 
fully  complied  with  certain  French 
ordmances,  the  assured  may  re- 
cover for  the  detention  notwith- 
standing. 530 

But  if  the  ground  of  decision  appear 
to  be  not  on  the  ground'  of  not 
being  neutral,  but  on  a  foreign  or- 
dinance, manifestly  unju^,  and 
contrary  to  the  laws  of  nations,  and 
the  insured  has  only  infringed  such 
a  partial  law,  that  shall  not  be 
deemed  a  breach  of  his  warranty, 
so  as  to  discharge  the  insurer.  531 

If  a  ship  be  condemned  for  carrying 
simulated  papers  without  leave,  the 
insurer  is  discharged  aliter^  if  she 
carries  them  with  leave.  tbid* 

The  only  question  in-all  these  cases  is 
this,  did  the  Court  of  Admiralty 
mean  to  decide  the  question  whe- 
ther 
enemy 


\o  acciue  ine  quesuon  wne- 
the  property  belonged  to  an 
y  or  not  ?  it  they  did  mean  to 
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decide 
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decide  that  question,  thougb  they 
may  have  decided  erroncouily,  it  ii 
concluEiTv  evidence)  that  the  war- 
ranty is  not  true  ;  and  the  awurcd 
cannot  be  allowed  to  controvert  the 
ftct  so  eiUblished.    Page  5SS.  555 

Wheie  a  foreign  lentence  profeasea  to 
procMd  on  an  Jnrraction  of  trettty, 
Buch  Kntence  concluaive  against 
wananty.  544 

Foreign  lenttnc*  evidence  only  of 
what  it  directly  assert!  in  the  ad- 
judicative part  of  it  554 

If  the  ship  be  condemned  as  prize, 
and  the  grounds  of  the  sentence 
appearmanifeatly  to  contradict  such 
a  oOBclusion,  the  Court  here  will 
not  discbai^  the  insurers,  by  de- 
daring  that  tbe  insured  has  for^ 
feited  ma  neutrality.  551 

A  ship  warranted  neutral  forfeits  hei 
netUnlity,  if  a  Court  of  Admiralty 
coedennD  her  on  that  ground  for  re- 
fusias  to  be  searched.  55e 

Ptocee£ngs  in  admiralty  court  can 
only  be  proved  by  producing  tlie 
procecdbgs  under  the  seal  of  thai 
court.  561 

CoDdemnation  upon  survey  not  evi- 
dence of  the  &cts  suted  in  it.  610 

Jgmt. 

Where  an  agent  is  proved  to  have  had 
authority  to  subscribe  the  policy,  he 
shall  be  presumed  to  have  authorit} 
to  sign  the  adjustment.  19f 

Wherever  there  has  been  an  allega- 
tion of  falsehood,  a  coucealmeni 
of  circuinstances,  or  a  tnisrepreseat- 
ation,  it  is  immaterial  whether  it 
be  the  act  of  the  person  himself 
who  is  interested,  or  of  hit  agent  ; 
for  in  either  case  the  contract  is 
founded  in  deception,  and  the  po- 
licy is  consequently  void.  324 

This  rule  prerailsi  even  though  the 
act  cannot  be  at  alt  traced  to  the 
awnerof  the  property  insured.  S21 

Agent  ntat  insuring  according  to  di- 
rections is  liable  to  an  action.    456 

Alien.    See  Enemi/, 

AtteraUtm. 


avekAqb,  cuiebal. 

A  policy  caonot  be  alteced  after  it  i.« 
signed.  Prnge  1 

Unlets  there  be  some  wtitteo  docu' 
ment  to  show  that  tbe  ifttentkin  of 
the  parties  was  mistaken ;  or  vek^ 
it  be  altered  by  coiuent  of  the  par- 
ties. 3 

In  what  cases  altsratioa  of  pcdicy  per- 
mitted by  SSGeo.3.  cS6.  p.45) 
46,17. 

Ataa^tam  Code, 
Some  acconnt  of  it.    Intro.  p,xziv. 

Apportummeni. 
See  Return  of  Premium. 

Ar&itratiom- 
Effect  of  Clause  og  in  a  policy.    S% 

ArrivaU 

See  titles.  Risk,  CoDtinuanceof  Rtit; 
and  Construction  <^  Policy, 

Atignmeitt. 

PoUcies  of  insurance  against  fire  are 
not  oBugnable  without  consent  ti 
the  office.  6Gt 

But  in  marine  insurances,  the  p>^ 
may  be  transferred.    6^  note  (s) 

Attumptit.    See  AtHim. 

Aiiurance.    See  Intniwut- 

Average,  GeneraL 

When  goods  arc  thrown  ovobovd  ia 

a  storm  to  ligbtm  the  ship,  ftc  the 

general  safety  of  the  dtip  mi  carp). 

Uie  owners  of  the  diip  wai  of  at 

goods  saved,  are  to  contribuie  far 

tbe  relief  of  those  whose  goedtsrt 

ejected :  this  contributitn  is  calM 

a  general  average.  IfiO^  SH 

Average  and  contribution  ia  coshmt- 

cial  writers  are  synoaimoaa  uo**- 

fill 

Alt  loss  which  arises  in  conse^aan 

of  extiaordmarr  Hicrificea  «  si' 

penses  incurred  for  tbe  pnMn** 

tion  of  the  ship  and  earaoc^' 

within  the  dcscr^tioa  n  g^ 


AVERAGE,   GENERAL. 
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The  docttlne  of  average  was  intro- 
duced by  the  Rhodians.     Page  202 

Three  things,  it  is  said,  must  concur 
to  make  the  act  of  throwing  sood» 
overboard  legal :  Ist,  That  wnat  is 
so  condemned  to  destruction  be  in 
consequence  of  a  deliberate  and 
voluntary  consultation  between  the 
mastter  and  men.  2d,  That  the  ship 
be  in  distress,  and  that  sacrificing 
a  part  be  necessary  for  the  pre- 
servation of  the  rest.  3d,  That 
the  saving  of  the  ship  and  cargo 
be  owing  to  the  means  used  with 
that  view.  But  tlie  2d  seems  to  be 
the  only  material  one«  ibid. 

To  an  action  of  trespass  for  throwing 
goods  overboard  a  man  pleaded  that 
he  did  it  navis  leoanda  caus6  ;  and 
that  otherwise  the  passengers  must 
have  perished.  The  plea  was  held 
good.  203 

If  the  jettison  (that  is,  the  throwing 
over  of  the  goods)  do  not  save  the 
ship,  but  she  perish  in  the  storm, 
there  shall  be  no  contribution  of 
such  goods  as  may  happen  to  be 
saved.  ibid. 

But  if  the  ship,  being  once  preserved 
by  such  means,  be  afterwards  lost» 
the  property  saved  from  the  second 
accident  shall  contribute  to  the  loss 
occasioned  by  the  former  jettison. 

ibid. 

The  various  accidents  and  charges, 
which  will  entitle  the  suffering  party 
to  call  for  a  contribution,  enume- 
rated. 20^ 

The  expense  of  repairing  a  ship  in- 
jured by  successfully  beating  off  a 
privateer,  of  curing  the  sailors' 
wounds,  and  of  ammunition,  not 
the  subject  of  general  average.  Md. 

Nor  eta  injury  sustained  by  carrying  a 
press  of  sail  to  avoid  a  privateer. 

201 

Vot  money  paid  for  ransom.         205 

Nor  masts  and  tackle  lest,  and  not 
cut  or  cast  away.  ibid. 

If  goods  be  put  on  board  a  Kghter,  to 
enable  the  ship  to  sail  into  a  har- 
bour, and  the  lighter  perish,  the 
owners  of  the  ship  and-  the  re- 
Biaining  cargo  are  to  contribute. 

206 

But  if  the  ship  be  lost,  and  the  lighter 


saved,   the  owners  of  the  |(oods 
preserved  are  not  to  contribute. 

Page  206 

Not  only  the  value  of  the  goods 
thrown  overboard  must  be  consi- 
dered in  a  general  average ;  bat  also 
th^  value  of  such  as  receive  any 
damage  by  wot,  &c.  from  the  jet- 
tison of  the  rest.  ibid., 

If  a  ship  be  taken  and  carried  into 
port,  and  the  crew  remain  to  take 
care  of  and  reclaim  her,  the  charges' 
of  reclaiming  and  the  wages  aAd 
expenses  of  the  ship*s  company 
during  her  arrest,  and  from  tho 
time  of  her  capture,  it  is  said,  shall 
be  brought  into  a  general  average. 

Qtt.206 

Not  so  for  sailors'  wages  and  provi* 
sions  during  performance  of  a  qua- 
rantine, ibid* 

Quare.  Whether  extraordinary  wages 
and  victuals,  during  a  detention  by 
a  foreign  prince^  not  at  war,  be  a 
subject  of  average.  206,  207 

It  seems  that  wages,  &c.  during  a 
detention  to  repair,  are.     Qu.  ibid. 

Wliere  a  ship  is  obliged  to  go  into 

port  for  the  benefit  of  the  whole 

concern,  the  charges  of  loading  and 

unloading,  and  the  wages  and  pro- 

'  visions  orthe  workmen  hired  for  the 

.   repairs,  are  not  a  general  average. 

208 

But  where  a  ship  is  run  foul  of,  and 
obRged  to  cut  away  rigging,  &c« 
the  repairs,  as  far  as  absoUitely  ne- 
cessary to  the  safety  of  the  whole 
concern,  on  a  general  average,  but 
not  the  captain's  expense,  orcrimp- 
'  age.  imd. 

Diamonds  and  jewels,  when-  a  part  of 
the  cargo,  ipUist  contribute  accord- 
ing to  tneir  value.  209^.  If!  1 

Ship  provisions,  the  pfersons  of  the 
pi&ssengers,  wearing  apparel,  and 
such  jewels  as  merely  belong  tbthe 
person,  do  not  contribute.         209 

Nor  do  bottomry  or  respond'entiir 
bonds  in  England.  20$^  628 

Nor  the  wages  of  the  sailors.         209 

But  ship  and  freight  do.  210 

In  orde^  to  fix  a  right  suctron^  which 

the  average  may  be  cGittipvltei^  we 

should  consider    what  the  whole 

Y  Y  2  jship, 
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BARRAtRt. 


BOTTOMRY  AND  RESPONDENTIA.  6d5 


captain  is  forced  by  the  mariners 
to  return  to  port  with  the  prize, 
against  the  orders  of  his  owners,  the 
captain  is  justified  by  necessity ; 
and  it  is  not  barratry,  because  not 
done  to  defraud  the  owners. 

Pc^e  141 

A  ship  was  insured  from  Lotion  to 
Seville ;  she  was  let  to  freight  for 
the  voyage;  she  sailed  from  London 
to  the  Downs f  from  thence  she  sailed 
to  Guernsey  J  xohich  toas  out  of  the 
course  of  the  voyage.  The  captain 
went  there  to  take  in  brandy  on  his 
ov)n  account^  with  the  knowledge  of 
the  original  owner  of  the  ship,  bui 
out  of  the  freighter  for  that  voyage. 
This  was  held  to  be  barratry.     143 

A  breach  of  an  embargo  is  an  act  of 

'    barratry  in  the  master.  146 

If  the  captain  cruize  for,  and  ta^e  a 
prize,'  contrary  to  his  owner*s  in- 
structions, it  is  barratry.  147 

If  the  master  trade  with  the  enemy, 
even  with  a  view  to  the  advantage  of 
his  owners,  this  is  barratry.       148 

An  act  of  the  captain,  with  the  know- 
ledge qfthe  owners  of  the  ship,  though 
without  the  privity  of  the  owner  of 
the  goods,  who  happened  to  be  the 
person  insured,  is  not  barratry.  152 

If  the  master  of  the  ship  be  also  the 
owner,  he  cannot  be  guilty  of  bar- 
ratry. 154 

The  same  rule  prevails,  if  he  commit 
an  act,  which  would  be  barratry  in 
any  other  master,  even  though  he 
has  mortgaged  the  ship.  155 

The  onus  of  proving  the  captain  to  be 
owner,  lies  upon  the  underwriter. 

ibid. 

If  the  words  "  in  any  lawful  ttade" 
be  inserted,  still  the  underwriters 
are  answerable,  if  the  captain  com-, 
mit  barratry  by  smugghng  on  his- 
own  account.  156 

If  any  captain,  or  mariner,  belonging 
to  any  ship,  shall  wilfully  bum  or 
destroy  her,  to  the  prejuaice  of  any 
merchant  loading  goods  thereon, 
or  of'  any  person  underwriting  any 
policy  thereon^  or  to  the  prejudice 
of  the  owner  of  the  ship,  he  shall 
suffer  death  aa  a  feloti,  without  be- 
nefit of  clergy.  157 


/If  the  offence  be  c6mmitted  within 
the  body  of  a  county,  the  offender 
shall  be  tried  in  a  court  of  com- 
mon law ;  if  upon  the  high  seas,  it 
shall  be  tried  according  to  the  di- 
rections of  the  28th  Henry  8.  c«  1^. 

Page  158 

It  should  seem  a  lender  on  bottomry 
would  not  be  liable  for  any  acci- 
dent arising  from  the  barratry  of 
the  master.  626 

BiU  ofLatUng.    See  Ladings  . 

Bottomry  and  Respondentia. 

Bottomry  is  a  contract,  by  which  the 
owner  of  a  ship  borrows  money  to 
enable  him  to  carry  on  the  voyage, 
and  pledges  the  keel '  o^  bottom  of 
the  ship  as  a  security  for  the  repay- 
ment. 615 

If  the  ship  be  lost,  the  lender  also 
loses  his  whole  money ;  but  if  no^ 
he  shall  receive  his  principal  and 
the  stipulated  interest,  however  it 
exceed  the  legal  rate.  iUd. 

When  the  ship  and  tackle  are  brought 
home,  they  are  liable,  as  well  as  the 
person  of  the  borrower,  for  the  mo- 
ney lent.  iUd. 

When  the  loan  is  not  made  upon  the 
vessel,  but  upon  the  goods,  then 
the  borrower  is  personmy  bound  to 
answer  the  contract,  who  is  said  to 
take  up  money  at  respondentia,  ibid. 

In  this  consists  the  cnief  differehce 
between  bottomry  and  respondent 
tia  ;  in  most  other  respects  they  are 
the  same.  ibid. 

There  is  a  third  kind  of  contract  upon 
the  mere  hazard  of  tlie  voyage, 
without  any  interest  in  the  ship  or 
^oods.  tbid. 

This  is  prohibited  as  to  East-India 
voyages.  616 

The  borrower  on  respondentia  can 
only  insure  the  surplus  value  of  the 
goods  over  and  above  the  money 
borrowed.  IS 

The  lender  alone  can  make  insurance 
on  the  money  lent.  616^ 

All  contracts  made  by  any  of  Hia 

.  Majesty's  subjects  by  way  of  bot- 
tomry on  the  ships  o^  foreigners 
trading  to  the  Eait»Indiu  are  null 
and  void.  t&ie/. 

Y  Y  3  Q.  Whether 
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Q.  Whether  an  American  ship,  since 
the  declaration  of  American  inde- 
pendency, be  9Ljbreign  ship  vithin 
the  statute  ?  Page  617 

Bottomry  arose  from  the  power  given 
to  the  master  o?  hypothecating  the 
ship  and  goods  for  necessaries  in  a 
foreign  country.  618.  &  ib,  note  (a) 

But  the  ship  must  be  abroad^  and  in  a 
state  oineceuity  to  justify  such  an 
fct  of  the  master.  619 

This  species  of  contract  was  known 
to  the  Rhodians.  620 

The  principle,  upon  which  bottomry 
is  allowed,  is,  that  the  lender  runs 
the  risk  of  losing  his  principal  and 
interest;  and  therefore  it  is  not 
usury  to  take  more  than  the  legal 
rate.  ,  622 

If  a  contract  were  made  by  color  of 
bottomry,  in  order  to  evade  the  sta- 
tute, it  would  be  usurious.,        624 

The  legality  of  the  contract  defended. 

625 

But  if  the  risk  be  not  ruti,  the  lender 
is  not  entitled  to  the  extraordj^iiary 
premium.  Hid. 

The  risks,  to  which  the  lender  exposes 
himself,  are  generally  mentioned  in 
the  condition  of  the  bond ;  and  are 
nearly  the  same  against  which  the 
underwriter  in  a  policy  of  insur- 
ance undertakes  to  indemnify.  626 

But  the  lender  is  not  liable  for  acci- 
dents arising  from  the  misconduct 
of  the  borrower.  627 

Piracy  is  one  of  the  risks  which  the 
lender  on  bottomry  runs.  ibid. 

If  a  loss  by  capture  happen,  he  cannot 
recover  agamst  the  borrower,  ibid. 

But  this  does  not  mean  a  mere  tem- 
porary taking ;  but  it  must  be  such 
as  to  occasion  a  total  loss.        ibid. 

Therefore  where  a  ship  was  taken 
and  detained  for  a  short  time,  and 
y^t  arrived  at  the  port  of  destin- 
ation within  the  time  limited;  it 
was  held  that  the  bond  was  not  for- 
feited. 627 

An  assured  on  bottomry  cannot  re- 
cover unless  there  has  been  an  ac- 
tual and  total  loss.  628 

If  the  fihip  be  lost  by  a  wilful  devia- 
tion froiB  the  tr%ck  of  the  voyage, 
the  event  has  not  happened  upon 


which  the  borrower  was  to  be  dis- 
charged from  his  obligation. 

Page  631 

If  the  borrower  becomes  bankrupt 
afler  the  loan  of  the  money,  and 
before  the  event  happens,  which 
entitles  the  lender  to  repayment, 
the  lender  may  prove  his  debt  un- 
der the  commission,  as  if  the  etent 
had  actually  happened.  635 

Bottomry  and  respondentia  may  be 
insured,  provided  it  be  specified  to 
be  such  interest  in  the  policy. 

12.63^ 

Unless  the  usage  of  trade  sanctions  s 
different  proceeding.  IS 

When  a  person  insures  a  bottomry 
interest,  and  recovers  upon  the 
bond,  he  cannot  also  recover  npoo 
the  policy.  635 

A  lenaer  on  bottomry  or  at  respon- 
dentia is  neithCT  entitled  to  b^efit 
of  salvage*  nor  liable  to  average  by 
the  law  of  fn^aiuf.  628 

It  is  otherwise  in  France,  and  in 
Denmark*  Hid. 

But  if  a  man  insure  re^ondentis  in- 
terest on  a  Danish  ship,  and  be 
obliged  to  contribute  to  an  average 
loss  by  the  laws  of  Denmusrkf  Eff- 
Ush  underwriters  are  bound  to  in- 
demnify. AdL 

But  it  seems  now  to  be  otherwise, 
unless  in  case  of  a  usage.  6S1 

Q.  Whether  mon^  may  be  lent  oo 
bottomry,  or  at  respondentia  to  £3 
enemy  in  time  of  war  ?  €S-^ 

Broker. 

The  broker,  by  the  custom,  is  liable 
to  be  sued  by  the  inrorer  for  pre- 
miums, notwithstanding  the  sc- 
knowledgment  by  the  insurer,  ii) 
the  policy  that  he  has  received  tbeo* 

S5 

Tlie  broker  may  maintain  an  actios 
against  the  insured,  for  premiastf 
paid  on  his  account.  i^ 

The  broker  has  a  lien  upon  all  tbe 
policies  in  his  hands  for  hisgeaeni 
balance.  60i5.  note  ^3) 


See  Jgeni. 
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a 

Capture. 

As  between  the  insurer  and  insured^ 
the  ship  is  to  be  considered  as  lost 
by  the  capture,  though  she  be  never 
eondemned  at  all,  nor  carried  into 
any  port  or  fleet  of  the  enemy,  and 
the  insurer  must  pay  the  value. 

Page  108. 120 

if  either  before  or  after  condemnation 
the  owner  retake  her,  and  have  paid 
salvage,  the  insurer  must  pay  the 
loss  so  actually  sustained.  108 

If  the  loss  be  paid  by  the  underwriter 

before  the  recovery,  he  standi  in 

the  place  of  the  insured,  and  will 

be  entitled  to  the  benefits  of  the 

.  restitution.  ihicL 

Not  lawful  to  insure  against  British 
ci^pture,  and  such  insurance  void 
pro  tanto.  109 

A  capture  having  been  illegal,  but  the 
charges  and  delay  being  great,  the 
insured  made  a.  compromise  bon^ 
Jide  for  the  liberation  of  the  ship  ; 
the  underwriters  were  held  to  be 
answerable  for  the  charges  of  that! 
compromise.  ibid. 

Money  paid  for  ransom  cannot  be  re- 
covered under  a  loss  by  capture,  or 
at  all.  112 

Before  the  stat.  of  19  Geo.  2.  ch.  37. 
which  abolished  wager  policies, 
the  recapture  had  a  considerable 
effect  upon  the  contract  of  insur- 
ance. 112 

But  now  the  contract  is  not  at  all  al- 
tered between  an  insurer  and  an 
insured.  113 

The  opinions  of  foreign  writers  with 
respect  to  capture  and  recapture 
stated.  ibid. 

Py  the  marine  law  of  Englandf  as 
practised  in  the  Court  of  Admiralty, 
It  was  formerly  held,  that  the  pro- 
perty was  not  changed  so  fts  to  bar 
the  original  owner  in  favour  of  a 
vendee  or  recaplor,  till  there  bad 
been  a  sentence  of  condenmation. 

.    115.  224 

But  now  by  statute  this  right  of  the 
original  owiunt,  ii>  case  of  a  raaap» 
ture,  is  preserved  to  him  for  ever, 


upon  the  pa3nncnt  of  stated  salvage 
to  the  rcpaptors.        Page  115. 22i> 

Before  the  stat.  of  19  Geo.  2.  ch.  37* 
several  cases  were  determined  upon 
the  questions  oi  recapture  in  the 
English  courts ;  but  the  same  ques« 
tion  can  never  again  arise  between 
an  insurer  and  insured.    117  to  122 

If  the  ship  be  recovered  before  a  de- 
mand for  indemnity  is  made,  the  in- 
surer is  only  liable  for  the  amount 
of  the  loss  actually  sustained  at  the 
time  of  the  demand.  122 

Or,  if  the  ship  be  restored  at  anv  time 
subsequent  to  the  payment  by  the 
underwriter,  he  shall  then  stand  in 
the  place  of  the  insured,  and  re* 
ceive  all  the  benefits  resulting  from 
such  restitution.  ibid. 

If  recaptors  allow  a  ship  to  pursue  her 
voyaiffe«  they  need  not  proceed  lo 
adjudication  till  six  months  after 
her  return.  ibid, 

Se^  -Boit&ffirjfm 

Changing  the  Ship* 

It  being  necessary,  except  in  ssitne 
special  cases»  to  insert  tne  name  ef 
tne  ship  on  which  the  risk  is  to  be 
run  in  the  policy,  it  follows,  as  an 
implied  condition,  that  the  insured 
shall  neither  substitute  another  ship 
for  that  mentioned  in  the  policy 
before  the  vojrage  commences,  (m 
which  case  there  would  be  ho  con^ 
tract  at  all,)  nor  during  the  voyage 
remove  the  property  insured  nrom 
one  ship  to  another,  without  con- 
sent of  the  insurer,  or  without  an 
unavoidable  necessity.        25.  433 

If  he  do,  the  impllea  conditioil  is 
broken,  and  he  cannot,  in  case  of 
loss,  recover  against  the  under- 
writer, ibid. 

The  ship  on  which  the  riiik  is  to  be 
run  forms  a  material  part  of  tbe 
contract.  ibUL 

The  opinions  of  EnMk  merdnidle 
writers,  and  of  foreign  authors, 
stated.  433 

fiqpresslir  hdd  ykBuffttniJim  tlie 
inauvei,  etteepi  ill  eaeeteifeal  ne- 
cessity»  have  r»  rigbf  fo  tlMige  tbe 
TT  4  bottom 
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bottom  of  the  ship ;  for  when  an  in-  \ 
sunmce  is  made  on  a  specific  ship, 
and  the  insured,  without  the  con- 
sent of  the  underwriter,  changes 
the  ship,  he  has  not  kept  his  part 
of  the  contract.       Page  435)  436* 

Cloaths. 

The  master's  cloaths  are  not  included 
under  a  general  insurance  on  goods, 

26 

Commencemeni  of  the  Risk. 

On  the  goods,  it  is  usually  Jrom  the 
loading  i  on  the  ship,  from  the  be- 
ginning to  load*  •  28 

On  a  policy,  *'  at  and  from  Bengal  to 
En^and'*  the  risk  commencesyrom 
the  first  arrival  at  Bengal.  63 

So  at  and  from  Jamaica  to  London. 

ibid. 

CompasSt  Mariners. 

Invented  by  a  native  of  Amaifi  ;  and 
it  contributed  greatly  to  the  revival 
of  commerce.  Introd.  xxii. 

Coin. 

Whether  insurable  as  goods.  26 

Commission. 

Whether  commissions  of  a  consignee 
of  the  cargo  are  insurable.  403, 404. 

Concealmatt.    See  Fraud. 
Condemnation,     See  Admiralty. 

Consent, 

A  pob'cy  previous  to  the  stamp  duty  on 
policies  might  have  been  altered  by 
consent,  even  after  it  was  signed.    3 

Consolidation  Rule. 

For  the  history  of  the  consolidation 
rule  in  insurance  causes>  see  the 
Introduction,  page  xliii. 

Construction  of  the  Policy. 
A  policy  roust  always  be  construed,  as 
pearly-aa  potable,  acconting  to  the 
tntcatioD  of  the  contracting  parties, 


and  not  according  to  the  strict 
meaning  of  the  words.       Page  49 

As  policies  are  to  be  liberally  con- 
strued, whatever  is  done  by  the 
master  in  the  usual  course,  for  good 
reasons,  though  a  loss  happen  there- 
on, the  insurer  is  liable.  ihid. 

No  rule  has  been  more  frequently  fol- 
lowed in  questions  of  construction, 
than  the  usage  qftradcy  with  respect 
to  the  voyage  insured.  ibid. 

A  policy  on  a  ship  generally  from  A, 
ioB.  was  construed  to  mean  till  the 
ship  was  unloaded.  50 

But  if  it  contained  the  usual  words, 
**  till  moored  trLenty^four  hourt  r? 
•*  safety;*'  the  insurers  shall  be  an- 
swerable for  no  loss  that  does  not 
happen  before  the  expiration  of  the 
time.  iind. 

Even  though  the  loss  was  occasioned 
by  an  act  committed  during  the 
voyage  insured.  ikd. 

If  a  ship'be  insured  for  six  months, 
and  three  days  before  the  expira- 
tion of  the  time  receive  her  death's 
wound,  but  by  pumping  is  kept 
afloat  till  three  davs  after  the  time, 
the  insurer  is  discharged.  5d 

The  loss  must  happen  during  the  con- 
tinuance of  the  voyage,  or  within 
24  hours  af\er  her  mooring  at  the 
port  of  destination.  53 

What  is  such  a  mooring.  54,  55. 

Under  a  policy  containingthosewords 
the  underwriters  were  held  liabit 
for  a  subsequent  loss ;  becauM?  the 
captain,  the  very  day  on  which  the 
ship  arrived  at  her  moorbp^  '^ras 
served  with  an  order  from  govern- 
ment to  return  in  order  to  perfonn 
quarantine ;  and  therefore  the  ship 
could  not  be  said  to  have  moorcii 
S4  hours  in  sa/eti/y  although  she  d-J 
not  go  back  for  some  days.         54 

In  a  policy  upon  freight,  if  an  acci- 
dent prevent  the  ship  from  sailing, 
the   insured    cannot    recover  iLc 
freight^  which  he  would  have  fsr':?-, 
if  she  had  completed  her  voyage.  55 

But  if  the  policy  be  a  valued  policv, 
and  part  of  the  cargo  be  on  board 
when  such  accident  happens,  thr 
insured  may  recover  Ur  the  wbe^ 
amount.  56 

Ss 
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S«  in  an  open  policy  on  freigtit  from 
London  and  Teneriffe  to  the  West- 
India  islands,  where .  the  ship  ac- 
tually sailed  from  London  for  the 
purpose  of  lading  at  Teneriffe,  but 
vas  lost  before  her  arrival  at  that 
place.  Page  56 

The  great  point  is,  whether  there  is 
one  entire  contract  for  the  voyage 
out  and  home,  and  whether  the 

'    freight  is  entire.  59 

If  a  ship,  from  stress  of  weather,  is  in 
a  decayed  condition,  and  goes  to 
the  nearest  place  to  refit,  it  is  to  be 
considered  in  the  same  light  as  if 
she  had  been  repaired  at  the  very 
place  from  which  the  voyage  was  to 
commence,  and  no  deviation  from 
the  terms  of  the  policy.  62 

The  insurer  liable  on  his  undertaking 
against  Jiref  where  the  ship  was 
fired  by  the  crew  to  avoid  her  fall- 
ing into  the  hands  of  an  enemy. 

iUi. 

When  a  ship  is  insured,  **  at  and  from 
Bengal  to  London^**  thejtrst  arrival 
at  Bengal  is  intended  to  be  the 
commencement  of  the  risk.         63 

When  an  insurance  is  "  c^  andjromy'* 
the  ship  is  protected  during  her 

•  preparation  for  the  voyage ;  but  if 
all  thoughts  of  the  voyage  be  laid 
aside,  the  insurer  is  discharged.  63 

Wkere  there  was  an  insurance  on  the 
outward  and  homeward-bound  voy- 
age, and  the  latter  ran  *<  at  dnd 
*^from  Jamaica  to  London;"  it  was 
held,  that  the  homeward  risk  be- 
gan when  the  ship  moored  at  any 
part  of  the  island,  and  that  there 
the  outward  risk  ended,  and  did 
not  continue  till  she  came  to  the 
last  port  of  delivery.  ibid. 

This  case  confirmed  as  to  a  policy  on 
the  sh^y  but  the  outward  ris»k  on 
goods  continues  till  they  are  landed. 

In  construing  policies,  the  strictum 
JuSf  or  apex  juris,  is  not  to  be  the 
rule,  but  a  liberal  construction  is 
to  be  adopted,  and  the  usage  of 
the  trade  called  in  to  explain  any 
doubts.  66 

Thus  in  an  insurance  on  goods  from 


Malaga  to  Gibraliary  and  from 
thence  to  England  or  Holland^  the 
parties  having  agreed  that  the  goods 
might  be  unloaded  at  Gibraltar, 
and  reshipped  in  oiu^  or  more  Bri' 
tish  ship  or  ships,  und  it  appearing 
in  evidence  that  thi  re  was  no  Brt^ 
tish  ship  at  Gibraltar,  but  the  gooda 
had  been  unloaded  and  put  into  a 
store  ship,  (which  was  always  con« 
sidered  as  a  warehouse,)  the  in- 
surers were  held  to  be  liable  for 
the  loss  of  these  goods  in  the  store 
ship.  Page  66 

Liberty  to  touch  and  stay  at  all  ports, 
for  all  purposes  whatsoever;  the 
stay  must  be  for  some  purpose  con- 
nected with  the  adventure :  whicb 
is  a  question  for  the  Court:  the  time 
of  stay,  a  question  for  the  jury.   67 

A  ship  was  insured  from  London  to 
any  place  beyond  the  Cape  of  Good 
Hope,  The  ship  arrived  in  the 
river  Canton  in  China^  where,  in 
order  to  be  heeled  and  refitted,  the 
sails,  &c.  were  taken  out,  and 
lodged  in  a  bank  saul^  on  an  island 
in  the  river,  (which  was  proved  to 
be  usual,  and  beneficial  to  all  con- 
cerned,) the  underwriter  was  held 
liable  for  the  loss  of  the  sails  by 
fire,  while  in  this  bank  saul.      Ma. 

Tlie  insurer,  at  the  time  of  under- 
writing, has  under  his  consideration 
the  nature  of  the  voyage,  and  the 
usual  manner  of  doing  it.  69 

What  is  usually  done  by  such  a  ship, 
with  such  a  cargo,  in  such  a  voyage» 
is  understood  to  be  referred  to  by 
every  policy.  ibii. 

If  a  ship  be  driven  a  mile  on  shore  by 
a  hurricane,  or  be  burnt  in  a  dry 
dock,  while  repairing,  the  insurer 
is  liable.  ibid* 

Every  underwriter  is  presumed  to  be 
acquainted  with  the  practice  of  the 
trade  he  insures.  72 

When  the  words  of  a  policy  are  ge- 
neral **  at  and  from  a  place,"  the 
adventure  on  the  goods  to  beg^ 
from  the  loading  thereof  ( without 
saying  where),  goods  loaded  on 
board  before  the  Slip's  arrival  at  the 
place  named,  will  suat  be  protected, 

unless 
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Contraband.   See  prohiiUed  Goods. 
Contribution.    See  Average^  General. 


Convoif. 

Warrjtfited  from  Lendom  to  Emt'In- 

dies  with  ooonroy :  sufficient  to  take 

convoy  from  the  Downs.    Poge  53 

If  tiie  insured  warrant  that  the  vestel 

shall  depart  with  convoy,  and  she 

~  do  not,  the  policy  is  defeated.  49^ 
A  convoy  means  a  naval  force,  under 
the  command  of  that  person  whom 
government  may  happen  to   ap- 
point. 4d8, 409.  510. 

And  this,  whether  gowmment  pleases 
to  appoint  a  relay  of  convoy  from 
place  to  place*  or  a  convoy  to  a 
given  latitude  and  no  farther.    510 

So  also  what  is  a  convoy  is  governed 
by  tisage.  ibid. 

Wliere  a  ship  put  herself  tinder  the 
direction  of  a  man  of  war  till  she 
should  join  the  convoy,  which  had 
lefl  the  usual  place  of  rendezvous 
before  she  arrived  there,  it  waa  held 
not  to  he  a  departure  with  convoy, 

'  although  she  in  fact  jomed  and  was 
lost  in  a  storm.  498 

Aliter,  if  the  single  ship  be  a  part  of 
the  convoy.  SCO 

Q.  Whether  sailing  orders  fVocn  the 
commander-in-chief  to  the  parti- 
cular ships  are  neeeisary  to  consti- 
tute a  convoy  ?  500.  n.  502. 

This  seems  now  to  be  settled  in  the 
affirmative.  503 

A  convoy  appointed  by  the  admiral, 
commanding  in  chief  upon  a  station 
abroad,  is  a  convoy  i^ppointed  by 
government.  503 

A  sailing  with  convoy  from  the  usual 
place  of  rendezvous,  as  Spithead 
&r  the  port  of  Londonp  is  a  d/epar^ 
lure  witn  convoy»  within  the  mean- 
ing of  such  a  warranty.  504 

Although  the  words  used  generally 
are  "  to  depart,**  or  to  "  sail  with 
convoy  ;**  yet  it  extends  to  sail  with 
convoy  throughout  the  voyage*  505 

But  an  unforeseen  separation  from 
convoy  is  w  aecifUbt  to  whkb  the 
undervrriter  is  liable.  50T 


So  hold  where  a  ship  was  iqwurated 
fron  her  convoy  by  storm,  and  by 
storm  prevented  from  rejoining  it, 
and  was  lost.  Pf^  508 

Even  where  the  ship  has  been  pre- 
vented by  tempestuous  weather  Irom 
joining  the  convoy,  at  least  so  as  to 
receive  the  orders  of  the  commo- 
dore, if  she  do  every  thing  in  her 
power  to  effect  it,  it  shall  be  deemed 
a  sailing  with  convoy.  509 

Otherwise  if  the  not  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain^  510 

Ships  belonging  to  Great  Britain 
must  now  sail  with  convoy,  except 
in  particular  cases.  512 

What  description  of  ship  is  exempted 
from  the  isfbove  regidation.        514 


Com 

Is  a  general  expression  in  the  memo- 
randum at  the  foot  of  the  policy, 
and  has  been  held  to  include  peas, 

.  beans,  and  nadt.  179. 191 

Court. 

The  proper  court 4W  the  trial  of  aues- 
tions  relative  to  policies  of  tiisii- 
ranoe  is  a  court  of  conmon  law. 

594 

Courts  of  equity  have  do  jurisdietien 
over  such  questions.  Md. 

If  indeed  the  trustee  in  a  policy  of  in- 
durance  actually  refuse  his  nane  to 
the  cestui  que  trust  in  an  actton  at 
law,  that  may  be  a  ground  of  a|>- 
plication  to  a  couK  of  equity.  Utd. 

So  also  an  application  iday  06  made 
to  a  court  of  equity  fora  commis- 
sion to  examine  witneaaea  fashKng 
abroad.  JttdL 

It  is  also  allowaUe»  where  fraafl  is 
suspected,  to  apply  to  equttyt  in 
order  to  procure  a  diacloeure-ef 
circumstanoes  upen  the  eath  ff  the 
iosured.  595 

But  in  all  other  oase$,  a  court  of 
common  law  is  the  prop^  fomm. 

Hid. 

Even  if  the  parties  by  a  dame  in  the 
policy,  should  agree  to  refer.any 
dispute  to  arbitration)  that  will  not 

oust 
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In  case  of  detention  by  a  foreign 
poirery  which  in  time  of  war  may 
nave  seized  a  neutral  ship,  in  order 
to  be  searched  for  enemy's  proper- 
ty, the  charges  consequent  thereon 
must  be  borne  by  the  underwriter. 

Page  125 
But  a  detention  for  non-payment  of 
customs,  or  for  navigating  against 
the  laws  of  those  countries,  where 
the  ship  happens  to  be,  shall  not 
fall  upon  the  underwriter.  126 

The  insurers  are  liable  for  the  pay- 
ment of  damage  arising  by  the  de- 
tention or  seizure  of  ships,  before 
the  commencement  of  the  voyage, 
where  the  risk  is  *•  at  and  from"  by 
.  the  government  of  the  country 
where  the  ship  loads.  128 

BrUish  underwriter  not  liable  for  da- 
mages which  owner  of  foreign  ves- 
sel may  sustain  from  embargo  laid 
by  Brttuh  government  on  foreign 
ships.  130.  n. 

Foreign  insuredf  cannot  abandon  to 
underwriter  here,  because  his  go- 
vernment has  laid  an  embargo  on 
property  in  the  ports  of  the  country 
of  the  assured.  131 

The  ease  different,  where  insurer  and 
Insured  are  subjects  of  the  same 
state.  i^d. 

Where  a  policy  is  effected  on  behalf 
of  consignor,  and  the  consent  of 
consignor,  or  the  state  to  which  he 
.  belongs,  has  taken  from  him  the 
right  pf  enforcing  it  directly  and 
effectually  for  his  own  benefit,  the 
consignee  is  not  at  liberty  to  apply 
it  to  his  interest  and  enforce  pay- 
ment. ^  «Wa. 
Except  in  the  case  where  a  domiciled, 
foreigner  is  licensed  to  trade.     132 
But  where  the  assured  is  a  subject  of 
this  country,  he  may  recover  against 
a  British  underwriter  for  the  loss 
sustained  by  the  detention  of  the 
British  government.  ibid. 
Before  the  insured  can  recover  in  case 
of  detention,  he  must  abandon  to 
the  insurer  whatever  claims  he  may 
have^  tp  the  property  insured.    136 
The  time,  within  which  the  a1;>andon- 
men^mustbe  made  in  suchcaseswas 


not  till  lately  ascertained  in  JEng- 
land  by  any  positive  rule.  Page  136 
A  detention  by  particular  ordinances, 
which  contravene,  or  do  not  form  a 
part  of  the  law  of  nations,  is  a  risk 
within  a  policy  of  insurancot      561 


Deviation 

Is  understood  to  mean  a  voluntary 
departure,  without  necessity  or  any 
reasonable  cause,  from  the  regular 
and  usual  course  of  the  specific 
voyage  insured.  437 

Whenever  this  happens,  the  voyage  is 
determined,  and  the  insurers  are 
discharged  from  any  responsibility. 

ibid^ 
The  reason  of  this  is,  because  the 
ship  goes  upon  a  different  voyage 
from  that  against  which  the  in- 
surer undertook  to  indemnify,  ibid. 
It  is  not  material  whether  the  loss  be 
or  be  not  an  actual  consequence  of 
the  deviation :  for  the  insurers  are 
in  no  case*  a^iswerable  for  a  subse- 
quent loss,  in  whatever  place  it 
happen,  or  to  whatever  cause  it 
may  be  attributed.  ibid. 

Neither  does  it  make  any  difference 
whether  the  insured  wa9'  or  was  not 
consenting  to  the  deviation.  Md* 
A  ship  being  insured  from.  Dunkirk 
to  LjBghomy  comes  to  Doner  for  a 
Mediterranean  pass;  and  it  was 
held  to  be  a  deviation.  438 

If  the  master  of  a  vessel  put  into  a 
port  not  usual,  or  stay  an  unusual 
time,  it  is  a  deviation.  ibid. 

The  time  a  ship  is  detained  in  port  for 
necessary  repairs,  the  insurance 
being  at  ana  Jrom^  is  not  to  be 
considered  unnecessary  delay,  so  as 
to  avoid  the  policy.  438 

Held,  that  where  there  is  a  policy  on 
goods  granting  leave  to  touch  and 
I     stai/  at  a  place,  that  confers,  no  pri« 
vilege  on  the  assured  to  break  oulk 
there.  ibid. 

But  an  insurance  on  ship  and  freight 
is  not  vitiated  by  the  ship  taking  in 
•  eoods  at  a  place  into  which  he  was 
forced  by  necessity,  Idthough  there 
was  no  liberty  to  trade  given  by 
-the  polity.  "  439 
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from  necessity,  the  ship  must  pur- 
sue such  voyage  of  necessitt/  in  the 
direct  course,  and  in  the  shortest 
time  possible,  otherwise  the  under- 
writers will  be  discharged. 

Page  465 

In  such  a  case  nothing  more  must  be 
done  than  what  the  necessity  re- 
quires. 468 

Even  in  an  insurance  on  a  trading 
voyage,  such  trade  roust  be  carried 
on  with  usual  and  reasonable  ex- 
pedition. 468 

A  deviation  m^€^  iniended,  but  never 
carried  into  efiect,  does  not  dis- 
charge the  insurers.  470 

But  if  it  can  be  shown  that  the  parties 
never  intended  to  sail  upon  the 
voyage  insured ;  if  dl  the  ship's 
papers  be  made  out  for  a  different 
place  from  that  described  in  the 
policy :  the  insurer  is<  discharged, 
though  the  loss  should  happen  be- 
fore the  dividing  point  of  tne  two 
voyages.  471 

But  where  the  termini  of  the  voyage 
continue  the  same,  an  intention  to 
go  to  an  intermediate  port,  though 
that  intention  should  be  formed 
previous  to  the  ship's  sailing,  will 
not  vitiate,  till  actual  deviation. 

find. 

As  it  is  settled  that  a  mere  intention 
to  deviate  will  not  vacate  the  policy, 
it  follows  as  a  consequence,  and 
has  been  so  held»  that  whatever 
damage  happens  before  actual  de- 
viation^ falls  upon  the  underwriters. 

474 

Subject  to  the  rules  already  ad- 
vanced, deviation  or  not  is  a  ques- 
tion of  fiict  to  be  decided  acconiing 
to  the  circumstances  of  the  case. 

475 

la  cases*  of  deviation,  the  premium  is 
not  to  be  returned.  i6id. 

Double  Insurance* 

It  is  where  the  same  man  is  to  receive 
two  sums  iQstead  of  one ;  or  Ae 
Mme-sum  twice  over,  for  the  same 
loss,  by  reason  of  his  having  made 
two  insurances  upon  the  same  pro* 
jcrty.  i22 


Difference  between  a  re-assurance  and 
a  double  insurance.  P^g^  42i^ 

Where  a  man  makes  a  double  insu- 
rance, he  may  recover  his  loss 
against  which  set  of  underwriters 
he  pleases ;  but  he  can  recover  for 
no  more  than  the  amount  of  his 
loss.  423 

But  whei^  one  set  of  underwriters  pay 
the  loss,  they  may  call  upon  the 
other  underwriters  to  contribute  in 
proportion  to  the  sums  they  have 
insured.  ibid. 

But  though  a  double  insurance  can- 
not be  wholly  supported,  so  as  to 
enable  a  roan  to  recover  a  two-fold 
satisfaction;  yet  various  persons 
may  insure  various  interests  on  the 
same  thing,  and  each  to  the  whole 
value ;  as  the  master  for  wages ; 
the  owner  for  freight ;  one  person 
for  goods ;  and  another  for  hot* 
lomry.  ^  425 

In  what  cases  a  man  shall  be  said  to 
make  a  double  insurance,  and  when 
not:    fully  considered  from 

427  to  430 

If  the  same  man  for  his  own  account, 
though  not  in  his  name,  insures 
doubly,  it  is  still  a  double  insu- 
rance. 428 

The  laws  of  foreign  countries,  upon 
the  subject  of  double  insurance, 
are  far  from  being  uniform.      481 


E. 


East'India  Voyages. 

Insurance  on  foreign  ^ps  or  goods 
bound  to  the  .£si/* Jiimt  fbnnerly 
prohibited.  17 

The  usage  of  trade  with  respect  to 
these  vovages  has  been  more  no- 
torious than  in  any  otjber,  the  ques- 
.tion  haviog  more  frequently  oc- 
curri^d.  80 

The  charter-parties  of  the  India  Coip- 
pany  give  leave  to  prolong  tJ^e 
ship's  stay  in  India  for  a  yearr,iSi)d 
it  is  common  by  a. new  agreement 
to  detain  her  a  year  longer.  The 
words  of  the  policy  too  are  very 
general  without  limitation  oC  tixne 
or  place.  ibid* 

These 
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fiVlDENCE. 

Opinion  of  witnesses  is  not  evidence. 

Page  100,  302 

The  onus  of  proving  the  captain  to  be 
owner,  so  as  to  get  rid  of  a  charge 
of  barratry,  lies  upon  the  ^  under- 
writers. 155 

A  policy  will  not  be  set  aside  on  the 
ground  of  fraud,  unless  it  be  fiUy 
and  $aiisfactorUy  proved,  andf  the 
burthen  of  proof  lies  upon  the  per- 
son wishing  to  take  advantage  of 
the  fraud.  S25 

But  positive  and  direct  proof  of  fraud 
is  not  to  be  expected;  and  from 
the  nature  of  the  thing  circumstan- 
tial evidence  is  all  that  can  be 
given.  ibid. 

The  nature  of  circumstantial  evidence 
considered.  326 

The  sentence  of  a  foreign  court  of 
Admiralty  is  conclusive,  and  bind- 
ing upon  all  the  world,  as  to  every 
thing  contained  in  it :  and  cannot 
be  controverted  collaterally  in  a 
civil  suit.  520 

See  Admiralty, 

The  first  piece  of  evidence  to  support 
an  action  on  the  policy  is  proof  of 
the  defendant's  hand-writing  to  the 
policy.  607 

What  sufficient  evidence  of  an  agent 
being  authorised  to  sign  policies. 

ibid,  note  (a) 

No  parole  evidence  of  any  agreement 
shall  be  admitted,  which  tends  to 
contradict  the  written  policy.    608 

The  insured  must  also  prove  his  in- 
terest in  the  thing  insured,  by  a 
production  of  all  the  usual  docu- 
ments, bills  of  sale,  bills  of  parcels, 
bills  of  lading,  &c.  ibid. 

Captain's  protest  delivered  by  the 
broker  to  the  assurers  to  get  the 
loss  settled  is  not  evidence  for  the 
defendant.  610 

Nor  a  sentence  of  condemnation  for 
non-seaworthiness  after  a  survey  of 
the  facts  stated  in  it.  ibid. 

A  man  having  purchased  goods  abroad, 
in  order  to  prove  his  mterest,  pro- 
duced a  bill  of  parcels  with  the 
receipt  of  the  seller  to  it,  and  pro- 
ved his  hand  ;  it  was  held  to  be  suf- 
ficient evidence.  ibid, 

VO^,   11. 
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The  plaintiff  must  prove  that  a  loss 
has  happened  by  the  very  means 
stated  m  the  declaration,  ^oge  611 

But  where  the  loss  is  averred  to  be 
by  perils  of  the  sea,  it  is  allowable 
to  give  the  expence  of  the  salvage 
in  evidence  upon  such  a  declar- 
ation. 613 


F. 


Factor. 

The  lien  which  a  factor  has  upon 
the  goods  of  hb  principal,  is  such 
an  interest  as  will  entitle  him  to  re- 
cover on  a  general  policy  on  goods, 

13,429, 

Felony. 

Wilfully  to  cast  away,  bum,  or  de-* 
stroy,  any  ship  to  the  prejudice  of 
the  owners  qf  the  said  ship,  or  any 
merchant  loading  eoods  thereon, 
or  of  the  underwriter,  is  felony, 
without  the  benefit  of  clergy,  in  any 
captain,  master,  mariner,  or  other 
officer  belonging  to  the  ship  so  de- 
stroyed. 157,  331 

Any  person  boring  holes  in  a  ship  in 
cfistress,  or  stealing  a  pump  belong- 
ing thereto,  shall  be  guilty  of  felony 
without  benefit  of  clergy.  218 

Persons  convicted  of  stealing  goods 
from  a  ship  wrecked,  or  in  distress, 
or  of  obstructing  the  escape  of  any 
person  from  a  wreck,  or  of  putting 
out  false  lights  to  lead  such  ship 
into  danger,  shall  suffer  as  felons 
without  benefit  of  clergy.  221 

Where  goods  of  small  value  are  stolen, 
without  any  circumstances  of  cru- 
elty, the  offender  may  be  indicted 
for  petty  larceny.  ibid. 

Persons,  in  whose  custody  shipwreck- 
ed goods  are  found,  not  giving  a 
satisfactory  account,  shall  be  com- 
mitted to  the  common  gaol  for  six 
months,  or  pay  treble  the  value  of 
such  goods.  ibid. 

Goods  offered  to  sale,  suspected  of 
being  shipwrecked,  shall  be  stop- 
ped,   and  the  person   so  offering 
z  z  them, 
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Fort. 

A  Ibrt  may  be  insured  against  an 
attack  from  an  enemy,  for  the  be- 
nefit of  the  governor.  Page  15 

France, 

An  account  of  its  commercial  and  ma- 
ritime regulations  ;  and  the  distin- 
guished authors,  who  have  written 
upon  the  subject  of  insurances. 

Introd.  xxxii 

Fraud* 

Policies  are  annulled  by  the  least 
shadow  of  fraud  or  undue  conceal- 
ment of  facts,  283 

Both  parties  are  equally  bound  to  dis- 
close circumstances  within  their 
knowledge.  ibid, 

}f  the  insurer,  at  the  time  he  under- 
wrote, knew  that  the  ship  was  safe 
arrived,  the  contract  will  be  void. 

ibid. 

Cases  of  fraud  lipon  this  subject  are 
liable  to  a  threefold  division  ;  1  st, 
The  nlUgaiio  Jalsi ;  2d,  The  jwp- 
pressio  veri ;  8d,  Misrepresentation. 
The  latter,  though  it  happen  by 
mistake,  if  in  a  material  part,  will 
vitiate  the  policy  as  much  as  actual 
fraud.  284 

The  policy  was  held  to  be  void,  where 
goods  were  insured  as  the  property 
of  an  ally,  when  in  fact  they  were 
the  goods  of  an  enemy.  285 

A  ship  was  known  to  have  sailed  from 
Jamaica,  on  the  24th  of  November  ; 
and  the  agent  told  the  insurer  she 
sailed  the  latter  end  of  December  ; 
the  policy  was  declared  void,   ibid. 

In  an  insurance  upon  goods,  the  in- 
sured warranted  the  ship  and  goods 
to  be  neutral;  it  was  expressly 
found  by  the  jury,  that  they  were 
not  neutral.   The  Court,  therefore, 

*  though  the  loss  happened  by  storms, 
and  not  by  capture^  declared  that 
the  insured  could  not  recover,  ibid. 

Goods  were  insured  on  board  a  ship, 
warranted  Portugese,  The  goods 
were  lost  by  a  different  peril,  but  in 
fact  the  ship  was  not  Portuguese, 
The  policy  is  void  nb  initio.       287 


Concealment  of  circumstances  vitiates 
all  contracts  of  insurance.  The 
facts  upon  which  the  risk  is  to  be 
computed,  lie,  for  the  most  part, 
withm  the  knowledge  of  the  insured 
only.  The  underwriter  relies  upon 
him  for  all  necessary  information  ; 
and  must  trust  to  him  that  he  will 
conceal  nothing,  so  as  to  make  him 
form  a  wrong  estimate.   Page  287» 

288 

One  having  an  account  that  a  ship, 
described  like  his,  was  taken»  in* 
sured  her,  without  giving  any  no- 
tice to  the  insurers  of  what  he  had 
heard,  the  policy  was  decreed  in 
equity  to  be  delivered  up.         288 

The  agent  for  the  plaintifiv  two  days 
before  he  efiected  the  policy,  re- 
ceived a  letter  from  CotoeSj  in  which 
is  this  expression :  **  On  the  12th 
**  of  this  month  I  was  in  company 
**  with  the  Davi/  (the  ship  in  ques« 
'*  tion ),  at  twelve  at  night  lost  sight 
<^  of  her  all  at  once ;  the  captain 
''  spoke  to  me  the  day  before  that 
"  she  was  leaky,  and  the  next  day 
**  we  had  a  hard  gale."  The  ship, 
however,  rode  out  the  gale,  and 
was  captured  by  the  Spaniards, 
The  policy  was  held  to  be  void» 
because  the  letter  was  not  commu* 
nicated  to  the  insurer.  ibid. 

A  ship  was  insured  <'  at  andjrom 
Genoa,"  The  ship  loaded  at  Les^ 
homy  and  was  originally  bound  tor 
Dublin  ;  but  losing  her  convoy,  she 
put  into  Genoa  in  August^  and  lay 
there  till  the  January  following. 
All  these  facts  were  known  to  the 
insured,  but  not  communicated  to 
the  insurer  i  the  policy  was  held  to ' 
be  void.  28SI 

A  ship  being  bound  from  the  coast  of 
Africa  to  the  British  West  Indies^ 
sailed  from  St,  Thomas*^  on  the 
coast  of  Africa  on  the  2d  of  October^ 
a  circumstance  with  which  the 
plaintiff  was  acquainted  by  a  letter 
received  in  February.  TTie  policv 
was  not  made  till  the  2l8t  of  March. 
The  letter  was  not  shown,  nor  was 
any  thing  said  of  her  sailing  from 
St,  Thomases ;  but  in  the  instruc- 
tions **  the  ship  was  said  to  have 

**  been 
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%\\cn  the  names  of  the  underwri- 
ters are  put  upon  a  slip  is  to  be 
considered  a  representation*  P.  531 

A  policy  will  not  be  set  aside  on  the 
ground  of  fraud,  unless  it  be  fvUy 
and  satisfactorily  proved ;  and  the 
burthen  of  proof  lies  on  the  person 
wishing  to  take  advantage  of  the 
fraud.  325 

But  positive  and  direct  proof  of  fraud 
is  not  to  be  expected;  and  from 
the  nature  of  the  thing,  circumstan- 
tial evidence  is  all  that  can  be 
given.  ibid. 

Hie  question  whether  the  premium 
is  to  be  returned  by  the  under- 
writer, where  the  insured  has  been 
guilty  of  fraud,  considered.        326 

The  ordnances  of  foreign  states  de- 
clare for  the  most  part,  that  it  shall. 

ibid. 

In  England  there  has  been  no  legis- 
lative regulation ;  and  the  courts  of 
justice  had  not  till  lately  adopted 
any  general  rule  upon  the  subject. 

327 

In  two  or  three  instances^  where  the 
underwriters  have  been  relieved  in 
Chancery  from  the  payment  of  the 
sums  insured  on  account  of  frauds 
the  decree  has  directed  the  premium 
to  be  returned.  ibid. 

The  question  came  on  to  be  consider- 
ed in  the  King's  Bench;  but  the 
trial  being  had  under  a  decree  of 
the  court  of  Chancery,  and  the  in- 
surer having  ^here  made  an  offer  of 
returning  the  premium,  the  Court 
of  King's  Bench  considered  this 
offer  in  the  same  light  as  if  he  had 
paid  the  money  into  court,  and 
therefore  the  question  remained  un- 
decided. 328 

But  in  a  case  where  the  fraud  was  of 
a  very  gross  and  heinous  nature. 
Lord  Manifidd  told  the  jury,  that 
the  premium  should  not  be  restored 
to  the  insured.  329 

In  all  cases  o^  actual  fraud  on  the  part . 
of  the  insured  or  his  agent,  the  pre- ! 
mium  is  not  to  be  returned.   '  ibid. 

If  a  policy  be  avoided  for  misrepre- 
sentation made  without  fraud,  the 
assured  entitled  to  a  return  of  pre- 
mium. 529 ' 


It  is  clear  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  action  Ues 
against  him  at  the  suit  of  the  insu- 
red, to  recover  the  premium* 

Page  329 

By  several  foreign  ordinances,  the 
punishment  of  fraud,  in  matters  of 
insurance,  is  exceedingly  severe; 
sometimes  amounting  even  to  death. 

330 

No  punishment,  except  that  of  annul- 
ling the  contract,  has  as  yet  been 
declared  by  tlie  law  of  England. 

ibid. 

But  if  any  captain,  &c.  wilfully  de- 
stroy the  ship  to  which  he  belongs, 
to  the  prejudice  of  the  owner  of 
the  ship,  or  of  the  goods  loaded 
thereon,  or  of  the  underwriters,  he 
shall  suffer  death  as  a  felon,      ibid. 

Fraud  vitiates  policies  on  lives,  as  well 
as  those  on  marine  insurances.  643 

It  has  the  same  effect  on  policies  in- 
suring against  fire.  670 

Freight. 

The  freieht  or  hire  of  ships,  is  a  sub^ 
ject  of  insurance.  12 

In  an  insurance  upon  Jreight^  the  in- 
sured, if  the  ship  be  prevented  by 
accident  from  sailing,  cannot  reco- 
ver the  value  of  the  freight,  which 
he  wotdd  have  begun  to  earn  if  the 
ship  had  sailed.  ^  56 

But  if  the  policv  be  a  valued  policy, 
and  part  of  the  cargo  be  on  board 
when  such  accident  happens,  the  ' 
rest  being  ready  to  be  shipped,  the 
insured  may  recover  to  the  whole 
amount.  ibid* 

So  in  an  open  policy  if  the  insured  be 
under  a  charter-party  for  a  specific 
freight.  57 

So  a  policy  on  homeward  freight  at- 
taches while  the  ship  is  delivering 
her  outward  cargo,  where  the  voy- 
age out  and  home  is  under  the 
same  charter-party.  56 

In  these  cases  tne  criterion  is,  whe- 
ther the  voyage,  in  which  the  ship 
is  lost  be  a  part  of  the  voyage  insu- 
red. 59.  60.  604 

Where  ship  and  freight  are  insured 
by  two  separate  sets  of  underwriters, 
and  by  reason  of  an  embargo  in  a 
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Wliether  they  are  expedient  or  not, 
such  insurances  are  contrary  to 
law.  Page  368 

A  policy  on  a  foreign  ship  must  be 
nnderstood  as  virtually  containing 
an  exception  of  all  captures  made 
by  the  authority  of  the  British  go- 
vernment. 374 

A  policy  on  a  foreign  ship  containing 
an'insurance  against  British  capture^ 
eo  nomine^  illegal  and  void  upon 
the  face  of  it.  ibid. 

Insurance  on  goodsf^  the  property  of 
Frenchmen^  shipped  in  France  in 
time  of  peace,  but  exported  after 
the  commencement  of  hostilities, 
cannot  be  enforced  against  the  ud- 
derivriters  upon  the  restoration  of 
peace.  375 

Although  a  neutral  be  resident  in  a 
place  occupied  by  the  enemy,  an 
insurance  on  goods,  his  property, 
to  a  neutral  or  friendly  port,  is 
valid.  876. 

No  insurance  can  be  made  upon  a 
voyage  to  a  besieged  fort  or  gar- 
rison, with  a  view  of  carrying  as- 
sistance to  them ;  or  upon  ammuni- 
tion, warlike  stores,  or  provisions. 

Ufid. 

Insurance, 

Insurance  is  a  contract,  by  which  the 
insurer  undertakes,  in  considera- 
tion of  a  premium,  eouivalent  to 
the  hazard  run,  to  indemnify  the 
insured  against  certain  perils  and 
losses,  or  against  a  particular  event. 

Introd.  ii 

The  utility  of  this  contract. 

Introd.  ibid* 

The  origin  of  it  traced.         Introd.  iii 

The  question,  whether  Jt  was  known 
to  the  antients,  considered. 

Introd.  f^. 

Insurances  supposed  to  have  arisen 
in  Italy.  Introd.  xxii 

The  Italians  brought  them  into  the 
various  states  of  Europe^  and  into 
England.  Introd.  xxiii.  xxxvii 

Insurances  are  merely  simple  con- 
tracts. 1 

AVhat  kinds  of  property  are  the  ob- 
ject of  insurance.  12 


Bottomry  and  respondentia  are  a  spe^ 
cies  of  property  which  may  be  in- 
sured. '  Poge  12 

But  it  must  be  specified  in  the  policy 
to  be  such  an  interest,  otherwise 
the  policy  is  void.  iind. 

Unless  the  usage  of  the  trade  takes  it 
out  of  the  general  rule.  14* 

But  where  the  Insurance  is  upon 
goods  generally,  the  lien  which  a 
factor  has  upon  the  goods  of  his 
principal,  when  a  balance  is  due,  is 
such  an  interest  as  will  entitle  him 
to  recover  upon  such  a  policy,  ibid. 

Insurances  on  the  wages  of  seamen 
are  prohibited.  ^  ilnd,^ 

These  prohibitions  do  not  extend  to- 
the  masters  of  ships.  15 

A  governor  may  insure  the  fort  i^ainst 
the  attack  of  an  enemy,  for  his  own- 
benefit.  ibid* 

Insurances  on  enemy's  property,  con- 
trary to  law.  16  lY 

In  an  insurance  on  goods  generally, 
goods  lashed  on  deck,  the  captain's 
clothes  and  ship's  provisions  are 
not  included  unless  specifically  na- 
med. 26 

But  it  includes  vitriol  stowed  on  deck. 

ihid, 

Quare  as  to  coin  or  jewels.  ibid. 

Money  advanced  to  the  captain 
abroad,  not  the  subject  of  insurance, 
and  policy  being  void,  the  pre- 
mium may  be  recovered  back.     37 

Insurances  from  A.  to   '    ■■    is  void. 

28 

Insurances  for  time  are  very  frequenti. 
as  on  a  ship  for  twelve  months.   99 

Insurances  upon  a  voyage  prohibited 
by  the  common,  statute^  or  mari- 
time law  of  the  country,  are  void. 

S5S 
See  title  Illegal  f'oj/ages* 

Insurances  on  a  voyage  to  a  besieged 
fort  or  garrison,  with  a  view  of  car- 
rying assistance  to  them,  or  upon 
ammunition,  warlike  stores,  or  pro- 
vision, are  prohibited.  376 

All  insurances  on  slaves  are  now  pro- 
hibited. 34  note. 

Ifisurances  upon  prohibited  Goods. 

See  title  Prohibited  Goods. 

zz  if  Insurance 
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Insurances   void  bt/  stal.  19  Geo.  2. 

c.  37. 

See  Wager  Policies. 

Insurances  on  Lives.  See  title  Lives. 

Insurances  against  Fire.     See  title 

Fire. 

Insurers. 

What  persons  may  be  insurers.  Page  5 
Every  individual  may  be  an  insurer 
or  underwriter.  1 1 

But  DO  society  or  partnership  can  un- 
derwrite, except  the  Royal  Ex- 
change Assurance  Company,  and 
the  London  Assurance  Cfompany. 

What  shall  be  considered  as  a  part- 
nership, within  the  statute  of  6 
Geo.l.  c.  18.  8.9 

Insurers  are  liable  for  losses,  which 
happen  in  the  ship's  boats,  when 
lanoing  the  goods  msured.  29 

Aliter,  it  in  the  boat  of  the  owner  of 
the  goods.  ibid. 

Q.  Are  the  insurers  liable  for  thefts 
committed  by  the  people  on  board 
the  ship  ?  32 

Insurer  may  be  liable  beyond  the 
amount  of  his  subscription.  49 

Insured. 

The  name  of  the  insured  must  be  in- 
serted in  the  policy ;  or  the  name 
of  the  agent  who  effects  it  as  agent. 

18.19.20 

This  matter  is  now  regulated  and 
considerably  altered  by  28  Geo.  3. 
C.56.  19.20 

Q.  Whether  an  action  lies  against  the 
insured  for  premiums  at  the  suit 
of  the  underwriter?  35 

The  broker,  who  effects  the  policy, 
may  maintain  such  an  action  for 
premiums  paid  on  his  account. 

35. 36 

Intention. 

The  intention  of  the  parties,  and  not 
the  literal  meaning  of  the  words,  is 
to  be  attended  to  in  the  cQnstruc- 
tion  of  policies.  49 


Interest  or  no  Interest.    See  title  iVe*^ 
ger  Policies. 

Interest  (Insumble) . 

A  special  interest  in  goods  may  b*^ 
insured,  such  as  the  lien  of  a 
factor.  Pa£fl4r 

Money  expended  for  the  use  ot  tlie 
ship  by  the  captain  is  insurable,  as 
goods,  specie,  and  eSects,  e^ecially 
if  an  usage  has  prevaOed.  15 

Wages  of  seamen,  and  coromodi^ei 
in  lieu  of  wages^  not  insurable ;  but 
the  goods  of  the  captain,  or  his 
share  in  the  ship,  may.  iUd. 

Insurance  on  commission  and  privi- 
leges of  captain  in  African  trade, 
legaL  ilfid. 

The  governor  of  a  factory  abroad  his 
an  msurable  interest  in  the  ssktj 
of  the  place.  iHd. 

The  owner  of  a  ship  having  entered 
into  a  charter-party  to  go  from  the 
Thames  to  Teneriffe^  and  there  to 
load  a  cargo  of  wines  at  a  specific 
freight,  has  a  good  insurable  inte- 
rest in  such  freight ;  and  if  the 
policy  be  underwritten  at  andjirom 
London  to  Teneriffet  and  from 
thence  to  the  West  Indies^  he  maj 
recover,  if  the  ship  be  lost  in  hix 
y99Ly  to  Teneriffe.  5S 

The  profits  expected  to  arise  on  a 
cartto  of  molasses,  belonging  to  the 
plaintiff,  who  had  a  contract  with 
government  to  supply  the  anxij 
with  spruce  beer,  are  a  good  in- 
surable interest.  iCi 

Q.  Whether  plaintiff's  commissicm  as 
consignee  of  a  cargo  are  an  insur- 
able interest  ?  403 

Officers  and  crew  of  a  ship,  upon  a 
joint  capture  by  army  and  nat}% 
have  an  insurable  interest  in  the 
capture,  before  condemnation.  4C6 

So  of  captors  of  ships  in  the  vojage 
home  for  the  purpose  of  bringiof 
them  to  adjudication  in  the  Court 
of  Admiralty*  406 

So  the  Dutch  comniissionen»  have  an 
insurable  interest  in  the  ships  sdzeil 
at  sea  to  be  brought  into  the  ports 
of  this  kingdom.'  400 

[This  case  was  affirmed  in  tlie  Ex- 
chequer ChamberO  ^^^ 

Acre- 


Interest. 
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A  creditor  of  a  house  abroad  has  an 
insurable  interest  on  goods  con- 
signed to  a  third  person  for  the  pur- 
pose of  paying  his  debt,  though  the 
creditor  had  not  ordered  the  goods 
to  be  sent.  Pf^gc  411 

Various  persons  may  insure  various 
interests  on  the  same  thing,  and 
each  to  the  whole  value.  425 

Two  partners  purchased  a  ship,  under 
a  regular  bill  of  sale,  conformable  to 
Lord  Hawkeshurys  act,  (26  Geo.  3. 
c.  60. )  and  they  afterwards  took  in 
two  other  partners,  who  paid  their 
respective  shares  in  the  ship,  but 
there  was  no  transfer  to  them  under 
the  statute,  and  it  was  held  that  the 
four  partners  had  not  an  insurable 
interest  in  thejreight*         609  note 

A  merchant  abroad,  interested  in 
^oods  mortgaged  them  to  his  cre- 
ditor here  for  payment  of  money  at 
a  certain  day,  the  mortgagor  has  an 
insurable  interest,  though  the  mort- 
gage become  absolute  before  the 
order  for  insurance  arrives.    .    610 

The  endorser  of  a  bill  of  lading  has 
still  an  insurable  interest,  if  it  ap- 
pear that  the  effect  of  the  endorse- 
ment was  only  intended  to  bind  the 
net  proceeds,  in  case  the  goods  ar- 
rived* 609  note  (a) 

The  insurer  of  goods  to  a  foreign 
country  is  not  liable  to  indemnify 
the  assured,  (a  subject  of  such 
country,^  who  is  obliged  by  a  de- 
cree 01  tne  Court  there  to  pay  con- 
tribution, as  for  a  general  average 
which  by  the  law  of  England  is 
not  general  average.  631.  Unless 
there  be  a  usage.  630 

A  person  holding  a  note  given  for 
money  won  at  play,  has  not  an  in- 
surable'interest  in  the  life  of  the 
maker  of  the  note.  639 

But  a  creditor  has  such  an  interest  in 
the  life  of  his  debtor,  that  he  may 
insure.  640 

£xecutor  of  a  creditor  may  maintain 
an  action  on  a  policy  made  by  him- 
self. iiuU 

L. 

Lading  {BOl  of ). 
A  bill  of  lading  is  an  acknowledgment 


under  the  hand  of  the  captain,  thai 
he  has  received  certain  goods^ 
which  he  undertakes  to  deliver  to 
the  person  named  in  the  bill  of 
lading;  it  is  assignable  in  its  na- 
ture, and  by  endorsement  the  pro- 
perty vests  in  the  assignee.  609. 

Page  note  /oj 

Where  several  bills  of  lading  of  diN 
ferent  imports  have  been  signedi 
no  reference  is  to  be  had  to  the 
time  when  they  were  first  signed 
by  the  captain ;  but  the  person  who 
first  sets  one  of  them  by  a  legal 
title  from  the  owner  or  shipper,  has 
a  right  to  the  consignment.       ibid. 

Where  bills  of  lading  on  the  &ce 
of  them  are  apparently  different, 
and  yet  constructively  the  same, 
and  the  captain  has  acted  bond 
Jide^  a  delivery  according  to  such 
legal  title  will  discharge  him  from 
them  all.  ibid. 

But  if  the  intention  of  the  parties  ap- 
pears to  have  been  to  bind  the  net 
proceeds  only,  in  case  of  the  arrival 
of  the  goooa^  an  insurance  made 
on  account  of  the  endorser  is  good. 

ibid. 

Lien, 

The  broker  has  a  lien  upon  the  poli<k 
cies  in  his  hands  for  his  general 
balance.  605.  not«  {b) 

Lighters. 

Loss  of  eoods  in  ship's  lighters  falls 
upon  the  underwriters :  aUter,  if  in 
the  owner's  hghters.  29 

Lives  {Insurances  upon). 

Insurance  upon  life  is  a  contract  by 
which  the  underwriter,  for  a  certaii^ 
sum  proportioned  to  the  age,  health, 
and  profession  of  the  person,  whose 
life  is  the  object  of  the  insuraneet 
engages  that  that  person  shall  not 
die  within  the  time  limited  in  the 
policy ;  or  if  he  do,  that  he  will  pay 
a  sum  of  money  to  him,  in  whose 
favour  the  policy  was  granted,  636 

The  advantages  resulting  from  this 
species  of  contract  stated.        ibid. 

It 
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It  is  impossible  to  ascertain  its  anti- 
quity. Page  638 

No  insurance  shall  be  made  on  tlie  life 
or  lives  of  any  person  or  persons ; 
"wherein  the  person,  for  whose  use 
the  policy  is  made,  shau  Jiave  no  in- 
teresty  or  by  vaay  of  gaming  or  tvager' 
mg:  but  fuch  insurance  shall  be 
null  and  void.  Und. 

The  holder  of  a  note  for  money  won 
at  play  has  not  an  insurable  interest 
in  the  life  of  the  maker  of  the  note. 

639 

Biit  a  hondjide  creditor  has  an  insur- 
able interest  in  the  life  of  his  debtor. 

640 

But  if  after  the  death  of  the  debtor 
his  executors  pav  the  debt,  the 
creditor  cannot  afterwards  recover 
upon  the  policy,  although  the  debtor 
died  insolvent,  and  the  executors 
were  furnished  with  the  means  of 
payment  from  another  quarter  than 
the  estate  of  their  testator.        641 

Declarations  of  the  person  whose  life 
was  insured  as  to  his  state  of  health 


In  a  life  insurance  it  has  been  held^ 
that  if  the  insurer  become  bankrupt 
before  the  loss  happens^  the  person 
interested  might  prove  the  debt 
under  the  commission,  as  if  the 
loss  had  happened  before  it  issued. 

PageSiS 

A  poli^  was  made  for  one  year  from 
the  day  of  the  date  thereof;  the 
policy  was  dated  Sd  Sepi.  1697. 
The  person  died  on  the  3d  Sept. 
1698,  about  one  o'clock  in  the 
morning ;  and  the  insurer  was  held 
liable.  647 

It  is  now  usual  to  insert  in  the  policv 
**  the  first  and  last  days  included.'' 

647 

Fraud  equaDy  vitiates  policies  on  lires, 
as  in  the  case  of  marine  insuranca. 

UmL 

Where  there  is  a  \rarrmi%ty  that  the 
person  is  in  good  health,  it  is  suf- 
ficient that  he  be  in  a  reasonshle 
good  state  of  health,  fbr  it  aerer 
can  mean  that  he  is  free  from  the 
seeds  of  disorder.  (M 


"when  the  insurance  was  effected, !  I^  the  person  whose  life  was  insured, 


are  admissible  evidence  in  an  ac- 
tion on  the  policy.  643 

In  a  life  insurance,  the  insurer  under- 
takes to  answer  for  all  those  acci- 
dents, to  which  the  life  of  man  is 
exposed,  except  suicide*  or  the 
hands  of  justice.  ibid. 

The  death  must  happen  within  the 
time  limited  in  the  policy ;  other- 
wise the  insurers'  are  discharged. 

ibid. 

If  a  man  receive  a  mortal  wound  dur- 
ing the  existence  of  the  policy,  but 
does  not  in  fact  die  till  after,  the 
insurers  are  not  liable.  644 

But  if  a  man  whose  life  is  insured, 
eoes  to  sea,  and  the  ship  in  which 
ne  sailed  is  never  heard  of  after- 
wards, the  question  whether  he  did 
or  did  not  die  within  the  term  in- 
sured, is  a  fact  for  the  jury  to  as- 
certain   from    the    circumstances. 

644 

This  sort  of  policy  being  on  the  life 
or  death  of^man,  does  not  admit  of 
the  distinction  between  total  and 
partial  losses. 


laboured  under  a  particular  kit- 
mtty ;  if  it  be  proved  by  medics! 
men,  that  in  their  judgment  it  did 
not  at  all  contribute  to  his  death, 
the  warranty  of  health  has  been 
fully  complied  with,  and  the  insurer 
'is  liable.  649 

If  the  person,  whose  life  was  insarcd» 
should  commit  suicide,  or  be  pui 
to  death  by  the  hands  of  justice, 
the  next  day  after  the  risk  coa- 
mencedy  tliere  would  be  no  return 
of  premium.  651 

London. 

What  shall  be  deemed  the  port  ct 
London,  11^ 


London  Assurance  Company. 

Erected  by  royal  charter,  autboriK-l 
by  Stat.  6  Geo.  1 .  ch.  1 8.       6.  T.  > 

This,  and  tlie  Royal  Exchange  Asur« 

ance  Company,  are  the  oiii y  socic^ 

ties  which  may  insure.  * 

645 1  The  privileges  of  the  South  Sea  ^^i 
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East-India  Companies   preserved. 

Page  10 

This  company  has  a  common  seal.    6 

It  rejects  the  words  *^  or  the  ship  be 
**  strandedt**  in  the  memorandum  at 
the  foot  of  the  policy.  25. 177 

This  company,  when  sued  in  an  action 
of  debt,  may  plead  generally,  that 
thej/  (ywe  nothing,  and  give  the 
special  matter  in  evidence.         596 

So  when  sued  in  covenanty  they  may 
plead  generally,  '*  that  they  have 
'*  not  broken  the  covenant,^*        ibid. 

Tlie  company  obtained  His  Majesty's 
charter  to  enable  them  to  make  m- 
surances  upon  lives.  637 

Loss, 

The  loss  must  be  a  direct  and  imme- 
diate  consequence  of  the  peril  insured, 
and  not  a  remote  one»  in  order  to 
entitle  the  insured  to  recover.     97 

It  is  not  a  loss  within  the  policy,  that 
the  port  of  destination  has  been 
shut  by  order  of  the  enemy  against 
the  ships  of  the  nation  to  whidi  the 
ship  insured  belongs.  262 

Loss  by  Perils  of  the  Sea,  vide  Perils 

of  the  Sea, 

Loss  by  Capture,  vide  Capture, 

Loss  by  Detention,  vide  Detention, 
Loss  by  Barratry,  vide  Barratry, 

4 

Of  an  A'ocrage  or  Partial  Loss,  vide 
Partial  Losses. 

Lost  or  not  Lost, 

These  words  peculiar  to  English 
policies.  33 

M. 

Mah. 

Is  included  under  the  word  corn  in 
the  memorandum.  179 

Market. 
The  rise  or  fall  of  the  market  is  a 


cliarge  which  never  falls  upon  the 
insurer.  Page  165. 172. 175 

Master  of  Ships. 

The  name  of  the  master  must  be  in- 
serted in  the  policy.  21 

Neither  the  master's  clothes,  nor 
goods  lashed  on  deck,  are  included 
under  a  general  insurance  on  goods. 

26 

Whatever  is  done  by  the  master  of  the 
ship  in  the  usual  course  of  the  roy^ 
age,  necessarily  et  exjustd  causdf 
though  a  loss  happen  Uiereon,  the 
underwriter  shall    be  answerable. 

49 

A  mistake  of  the  master  cannot  be 
called  a  peril  of  the  sea.  103 

Of  barratry  of  the  master,  see  Bar^ 
ratry. 

The  wearing  apparel  of  the  master  is 
excepted  from  the  allowance  of 
salvage.  225 

Memorandtim. 

The  memorandum  at  the  foot  of  the 
policy  exempts  Uie  underwriters 
from  partial  losses  not  amounting 
to  3  per  cent,  unless  it  arise  from  a 
general  average.  25. 162 

It  also  provides,  that  the  underwriters 
will  not  answer  for  any  partial  loss 
on  corn,  fish>  salt,  fruit,  flour,  or 
seed,  unless  occasioned  by  a  gene- 
ral average  or  the  stranding  of  the 
ship;  nor  are  they  liable  for  any 
partial  loss  on  sugar,  tobacco, 
hemp,  flax,  bides,  and  skins,  under 
5  per  cent.  25 

If  three  chests  of  soods  oot  of  101 
be  wholly  spoiled  will  the  under- 
writer be  liable  ?  1 63 

Com  is  a  general  expression,  and  has 
been  hdid  to  include /)6flu  uid  beans 
and  malt.  179 

The  word  Salt  has  been  held  not  to 
include  Salt*petre.  ibid. 

It  has  been  held  that  the  underwriters 
are  not  answerable,  within  that  part 
of  the  memorandum  which  exempts 
them  from  all  partial  losses  to  corn, 
fish,  salt,  fruit,  or  seed,  as  long  as 
^e^commodit?  specifically  remains, 
although  whoHy  unfit  tor  use.  ibid. 

This 
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liable  to  be  detained  and  carried , 
into  a  British  port  for  the  purpose  j 
of  search.  Page  5 

If  a  man  warrant  the  property  to  be 
neutral  and  it  is  not,  tlie  policy  is 
void  ab  initio.  BIS 

In  an  insurance  upon  goods,  the  in- 
sured warranted  the  ship  and  goods 
to  be  neutral,  it  was  expressly  found 
by  the  jury  that  they  were  not 
neutral.  The  Court,  therefore, 
though  the  loss  happened  by  storm, 
and  not  by  capture,  declared  that 
the  contract  was  void.  516 

If  the  ship  and  property  are  neutral 
when  the  risk  commences,  this  is  a 
sufficient  compliance  with  a  war- 
ranty of  neutrality.  517 

The  insurer  takes  upon  himself  the 
risk  of  war  and  peace.  ibid. 

If  the  property  be  neutral  at  the  time 
of  sailing,  and  a  war  break  out  the 
next  day,  the  insurer  is  liable,  ibid. 

For  the  effect  of  the  sentence  of  a  fo- 
reign court  of  Admiralty  upon  the 
question  of  neutrality,  see  Admi- 
ralty. 

Notice. 

Of  abandonment  when  to  be  given. 

279 


O. 


Oleron  (Laws  of)* 

K\\  account  of  thrm.        Introd.  xxvi 
They  do- not  treat  of  insurances. 

Introd.  xxviii 

Open  Policy. 

In  an  open  policy,  the  value  of  the 
property  is  not  mentioned;  but  must 
be  proved  at  trial.  1. 164 

Opinion,  see  Evidence. 

Owner. 

A  ship's  husband  has  no  right  to 
insure  for  the  rest  of  the  owners, 
without  their  direction.  21 


Partial  Losses. 

Average  loss,  in  policies  of  insurance, 
means  a  particular  partial  loss. 

Page  160 

It  is  less  ambiguous  to  call  it  sl  partial 
than  an  average  loss.  ihid. 

Partial  loss,  when  applied  to  the  ship, 
means  a  damage,  which  she  may 
have  sustained  in  the  course  of  the 
voyage,  from  some  of  the  perils 
mentioned  in  the  policy :  when  to 
the  cargo,  it  means  the  damage 
which  the  goods  have  suffered  from 
storm,  &c.  though  the  whole  or  the 
greater  part  thereof  may  arrive  in 
port.  162 

These  losses  fall  upon  the  under* 
writer,  if  they  amount  to  3L  ver 
cent.  162 

But  if  a  loss,  arising  from  a  general 
average^  should  be  under  9L  per 
cent,  still  the  undenrritei  is  liable. 

Suppose  101  chestsofgoodsbesfaipped, 
and  three  of  them  be  wholly  spoued: 
Q.  Will  the  underwriter  be  liable  ? 

ibid. 

How  average  settled  where  several 
articles  are  insured  for  one  sum, 
with  a  distinct  valuation  on  each, 
and  the  policy  does  not  attach  upon 
all.  164* 

In  case  of  a  partial  loss,  the  value  of 
the  polic  V  can  be  no  ^uide  to  ascer- 
tain the  damage,  but  it  becomes  the 
subject  of  proof  as  in  case  of  an 
open  policy.  165 

When  goods  are  partially  damaged, 
the  underwriter  must  pay  the  owner 
such  proportion  of  the  prime  cost 
or  value  in  the  policy,  as  cor* 
responds  with  the  proportion  or. 
diminution  in  value  occasioned  inr 
the  damage.  ibU. 

The  proportion  is  ascertained  in  this 
way ;  where  an  entire  thing,  as  one 
hogshead  of  sugar,  happens  to  be 
spoiled,  if  you  can  fix  whether  it 
be  a  third  or  fourth  worse,  then  ^e 
damage  is  ascertained.  Md. 

This  can  only  be  done  at  the  port  of 
delivery  where  tho  whole  damage  is 

known 
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known  and  the  voyage  is  completed. 

Page  165 

Whether  the  price  of  the  commodity 
be  high  or  low,  it  equally  ascertains 
the  proportion  of  damage.  This 
proportion  the  undenvriter  must 
pay,  not  of  the  value  for  which  it 
sc^dy  or  the  market  price  of  the 
commodity  ;  but  of  the  value  stated 
in  the  policy.  ibid. 

When  it  is  an  open  policy,  the  invoice 
of  the  original  cost,  with  the  addi> 
tioQ  of  all  charges,  and  the  pre- 
mium of  insurance,  shall  be  the 
ground  of  the  computation,      ibid. 

But  whether  the  goods  arrive  at  a 
good  or  bad  market,  it  is  immate- 
rial to  the  insurer.  167 

The  true  way  of  estimating  the  loss  is 
to  take  the  value  of  the  commodity 
at  the  fair  invoice  price.  ibid. 

These  rules  can  only  apply  to  cases 
where  there  b  a  specific  description 
of  goods.  Vl4i 

'  Where  the  property  is  of  various  kinds, 
an  account  must  be  taken  of  the  va- 
lue of  the  whole,  and  a  proportion 
of  that  as  the  amount  of  the  goods 
loaL  ibid. 

In  adjusting  a  partial  loss  on  goods 
arismg  from  sea-damage,  the  cal* 
culation  is  to  be  made  on  the  dif- 
ference between  the  respective 
grots  proceeds  of  the  same  goods 
when  sound  and  when  damaged, 
and  not  on  the  nH  proceeds,      ibid. 

In  case  of  total  loss  the  valuation  in 
the  policy  is  adhered  to,  unless 
there  be  some  proof  of  fraud.     176 

This  rule  abided  by  an  insurance  on 
ship  where  value  greatly  diminished 
at  time  of  loss,  by  consumption  of 
stores,  &c.  ibid. 

Q.  Whether  goods  partially  damaged 
may  be  opened,  except  in  the  pre- 
sence of  the  insurers  or  their  agents. 

ibidm 

Vo  loss  shall  be  deemed  total  so  as  to 
charge  the  insurers  within  the  mean- 
ing of  that  part  of  the  memoran- 
dum which  exempts  them  from 
partial  losses  happening  to  corn, 
hsli,  salt,  fruit,  flour,  and  seed,  so 
long  as  the  commodity  specifically 

12 


remains  though  peiiiaps  wholly  un- 
fit  for  use.  -P*^^  179 

This  was  held  with  respect  to  a  cargo 
o£  wheat  which  was  partially  da- 
maged in  a  storm.  ibid. 

The  same  with  respect  to  a  cargo  of 
fish,  which  was  stinking,  and  of  no 
value  when  examined.  181 

But  when  a  cargo  of  fruit  was  so 
much  putrified  from  sea-damage 
that  it  was  obliged  to  be  thrown 
overboard,  the  underwriters  held 
liable.  183 

A  cargo  of  peas  wns  so  much  damaged, 
that  the  produce  was  three-foimhs 
less  than  the  freight ;  but  as  it  in 
fact  arrived  at  the  port  of  destination, 
the  underwriter  was  held  not  to  be 
liable.  191 

In  policies  upon  lives,  there  cannot, 
firom  the  nature  of  the  event,  be  8 
partial  loss.  579 

But  there  may  in  insurances  against 
fire.  S% 

Of  Adjusting  a  partial  Lossy  see  Ad- 
justment. 

Partnership. 

No  society  or  partnership  can  under- 
write, except  the  Royal  Exchange 
and  the  London  Assurance  Compa- 
nies. 7 

What  shall  be  a  partnership  within  the 
statute  6  Geo.  1.  ch.  18.      8.  9. 10 

Part-Owner. 

If  one  of  several  part-owners  in  pin- 
nership  give  orders  to  insure,  all 
are  liable.  t?l 

Paj/mefit  of  Money  into  Coiui, 

The  underwriters  were  empowered  bj 
statute  to  pay  money  into  court 
upon  any  dispute ;  and  then  the  in- 
sured proceed  at  their  peril.     514 

People. 

People,  in  the  clause  of  a  policy 
respecting  detention,  means  tk 
governing  power  of  the  countrr. 

'm 

Peris 


PERILS  OF   THE   SEA. 

Perils  of  ike  Sea. 

Every  accident,  happening  by  the 
violence  of  wind  or  waves,  by  thun- 
der and  lighting,  by  driving  against 
rocks,  or  by  ttie  stranding  of  the 
ship,  may  be  considered  as  a  peril 
of  the  sea.  Pa^e  102 

For  such  losses  the  underwriter  is 
answerable.  ibid, 

A  sliip  driven  by  the  wind  on  an  ene- 
my's coast,  and  there  captured, 
having  sustained  no  damage  from 
the  wmd,  shall  be  said  to  be  lost  by 
capture.  ibid. 

Two  of  the  men  employed  in  moor- 
ing a  ship  in  a  harbour  were  im- 
pressecf,  whereby  she  went  ashore 
and  was  lost.  This  held  a  loss  by 
perils  of  the  sea.  102  note 

A  ship  wrecked  and  the  goods  plun- 
dered after  they  were  on  shore, 
held,  a  loss  by  peril  of  sea.         103 

Mistake  of  the  captain  not  a  peril  of 
sea.  ibid. 

A  loss  of  slaves  by  death  from  failure 
of  provisions,  occasioned  by  delay 
from  stormy  weather,  is  not  a  loss 
by  perils  of  the  sea.  104 

Loss  occasioned  by  running  down,  a 
peril  of  the  sea.  105 

Destruction  of  a  ship  by  worms  in- 
festing the  rivers  of  Africa,  is  not 
a  peril  of  the  sea.  ibid, 

A  ship  which  is  never  heard  of,  after 
her  departure,  shall  be  presumed 
to  have  perished  at  sea.  ibid. 

This  was  held  in  an  action  on  a  policy 
upon  the  ship  from  North  Carolina 
to  London  ;  and  the  loss  was  stated 
to  be  by  sinking  at  sea ;  the  evi- 
dence to  support  this  averment 
was,  that  after  sailing  from  port  she 
had  never  been  heard  of.  ibid. 

The  same  was  held  in  a  case,  where  a 
ship  had  been  captured  and  ran- 
somed at  sea,  but  was  never  after- 
wards heard  of,  and  never  arrived 
at  her  port  of  destination.        ibid. 

In  England  no  time  is  fixed,  within 
which  payment  of  a  loss  may  be 
demanded  from  the  underwriter,  in 
case  the  ship  is  not  heard  of.     106 

A  practicey  however,  prevails  among 
merchants,  that  a  ship   shall    be 
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deemed  lost,  if  not  heard  of  within 
six  months  after  her  departure 
for  any  part  of  EuropCf  or  within 
twelve,  if  for  a  greater  distance. 

Pfl^l07 

Petty  Average 

Consists  of  such  charges  as  the  master 
is  obliged  to  pay,  by  custom,  for 
the  benefit  of  the  ship  and  cargo ; 
such  as  pilotage»  beaconage,  &c. 

160 

These  never  fall  upon  the  underwriter. 

161 
Another  sense,  in  which  this  word  is 
understood,  is  when  we  speak  of  a 
small  duty,  which  merchiants,  who 
send  goods  in  the  ships  of  other 
men,  pay  to  the  master,  over  and 
above  the  fireight,  for  his  care  and 
attention.  ibid. 

This  is  a  charge  which  never  falls 
upon  the  underwriter.  ibid. 

Pilot,    Vide  SeO'-worthiness, 

Pirates. 

The  underwriter,  by  express  words  in 
the  policy,  undertakes  to  indemnify 
against  the  attacks  of  pirates.    103 

Plea,  9ee  Declaration, 

PdUcy. 

A  policy  the  instrument  by  which  in^ 
surance  is  effected.'  1 

Policies  of  two  kinds;  valued  and 
opent  the  difference  between  them. 

ibid. 

Only  simple  contracts.  ibid. 

Cannot  be  altered  when  once  signed. 

2 

Unless  there  be  some  written  docu- 
ment to  show  that  the  meaning  of 
the  parties  was  mistaken :  or  umeis 
they  be  altered  b^  consent,       S,  4. 

A  policy  is  a  species  of  property  for 
which  trover  will  lie  at  the  instance 
of  the  insured^  if  it  be  xorongJupM 
withheld  from  him.  4 

Hie  written  clauses  in  a  policy  will 
control  the  printed  words.  5 

The 
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The  form  of  the  policy  now  used  is 
two  hundred  years  old.      Page  18 

Veiy  irregular  and  confused,  and 
often  ambiguous.  ibid. 

There  ate  nine  requisites  of  a  policy. 

18 

1st.  The  name  of  the  person  insured. 

18 

This  is  regulated  by  stat.  25  Geo.  S. 
c  ^.  and  28  Geo.  3.  c  56* 

18,  19,  20. 

Upon  the  former  act  it  has  been  held, 
that  if  an  agent  effects  a  policy  for 
the  principal  residing  abroad,  his 
name  must  be  inserted  in  the  policy 
as  agent.  19 

But  that  act  has  been  repealed,  and 
this  is  not  required  under  the  lat- 
ter. 21 

previously  to  the  passing  either  of  the 
acts,  held  that  a  ship's  husband  had 
no  right  to  insure  for  any  owner 
without  instructions.  thid. 

Q.  When  the  principal  resides  abroad, 
must  not  the  agent  live  in  England? 

20 

2nd.  The  names  of  the  ship  and  mas- 
ter ;  unless  the  insurance  be  gene- 
ral, **  on  any  ship  or  skips.**  21.  23 

Insurance  not  vitiated  if  tne  name  of 
the  ship  be  mistaken,  provided  the 
identity  be  proved.  22 

3d.  Whether  the  insurance  be  made 
on  ships,  goods,or  merchandises.  23 

As  to  the  memorandum  at  the  foot  of 
the  policy,  see  Memorandum. 

A  policy  on  goods  generally  does  not 
mclude  goods  lashed  on  deck,  the 
captain's  clothes,  or  the  ship's  pro- 
visions. 26 

But  it  includes  vitriol  stowed  on  deck. 

ibid. 

4th.  A  policy  must  contain  the  name 
of  the  place  at  which  the  goods  are 
laden,  and  to  which  they  are  bound. 

27 

.A  policy  from  L.  to  —  is  void.    28 

6th.  When  the  risk  commences,  and 
when  it  ends.  On  the  goods  it 
usually  begins  from  the  loading, 
and  continues  till  they  are  safely 
landed  :  on  the  ship,  from  her  be- 
ginning to  load  at  A.  and  continues 
till  she  arrive  at  the  port  of  desti- 


nation, and  be  there  moored  24 
hours.  Page  28 

6th.  The  various  perils  against  which 
the  underwriter  insures.  31 

Q.  Whether  the  underwriter  is  liable 
for  thefts  committed  by  the  people 
on  board ;  and  for  loss  arising  from 
bad  stowage,  Blc.  32 

The  policy  is  frequently  made  with 
the  words,  lost  or  not  lostt  in  it: 
which  add  greatly  to  the  rLsk.      SS 

7th.  The  policy  must  contain  the 
premium  or  consideration  for  the 
risk.  34 

Sth.  The  day,  monlh,  and  year,  oa 
which  the  policy  was  executed, 
must  be  inserted  43 

Sth.  The  policy  must  be  duly  stamped. 

ibid. 

Unstamped  slip  not  binding  on  under- 
writer, nor  receiveable  in  evidence. 

45  note- 
In  what  cases  policy  may  be  altered. 

45,46 

Vide  Steifip* 

As  to  the  Construction  of  the  Polic^^ 
see  Constructton. 

Of  Policies  on  East-India  Voyages 
see  title  East-India  Voyages. 

Of  Policies  upon  gaming  or  xoamtmfi 
CoMtractSj  see  iiUe  Wagering  P3icieu 

Practice. 

Account  of  the  modem  improvemfotf 
in  the  practice  and  proceedings 
upon  policies  of  insurance. 

Introd.  xliii 

Premium, 

The  premium  is  the  foundation  of 
the  promise  or  assumpsit.  34 

It  is  in  the  policy  acknowledged  by 
the  insurer  to  be  received  at  the 
time  of  underwriting.  Hid* 

Q.  Whether  after  this  the  insurer 
could  maintain  an  action  against 
the  insured  himself  for  the  pre- 
miums. iU. 

In  practice,  the  insured  generally  set 
byabroker,  and  by  the  cuiitoOf 
an  action  may  be  maintainedagsutf^ 

h«B| 
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hint)  notwithstanding  the  acknow- 
ledgment in  the  policy       Pc^e  S4 

The  broker  may  also  maintain  an  ac- 
tion against  the  assured  for  pre- 
miums paid  on  his  account.         35 

And  the  underwriter  may  maintain  an 
action  directly  against  the  broker 
for  premiums.  35.  39 

The  receipt  for  the  premium  contain- 
ed in  the  policy,  is  conclusive 
evidence  as  between  the  assured 
and  the  underwriter.   37.  608,  609 

Except  where  there  has  been  fraud. 

38  n. 

And  therefore  underwriter  cannot 
sue  insured  for  premium  where  a 
broker  has  been  concerned,      ibid. 

Nor  set  off  on  account  of  premiums. 

ibid. 

See  Fraud. 

When  the  Premium  shall  be  returned. 
See  title  Return  of  Premium. 

Profits.    See  Interest^  Insurable. 

Prohibited  Goods. 

All  iniurances  upon  commodities,  the 
importation  or  e;cportation  of  which^ 
is  prohibited  by  law,  are  void.  377 

Tllit  rule  prevails,  whether  the  insurer 
did  or  did  not  know  that  the  sub- 
ject of  the  insurance  was  a  prohi- 
bited commodity.  ibid. 

Tlie  parliament  of  England  has  passed 
a  law,  inflicting  a  penalty  of  500L 
on  the  insurer,  who  should,  by  way 
of  insurance,  procure  the  import- 
ation of  prohibited  goods;  and  a 
like  penalty  on  the  insured.      378 

B7  a  subsequent  law^  the  importation 
of  any  foreign  alamodes  or  lust- 

'     ringSy  by  way  of  insurance  or  other- 

.  wise,  without  {>aying  the  duties,  is 

azpressly  prohibited.  380 

miioeTer,  by  way  of  insurance,  un- 

.  dertakes  to  export  wool  from  £ng- 

iumd  to  parts  beyond  the  seas,  shall 

be  liable  to  pay  500/.  381 

IQia  like  penalty*  is  inflicted  on  the 
SDiiired.  ibid. 

^  which  all  insurances  on  wool- 

Jn  goods  are  declared  void.     Und* 

iroL.  n. 


Persons  making  such  insurances  on 
wool,  &c.  are  liable  for  the  first 
offence  to  a  fine  of  50/.  and  six 
months'  solitary  imprisonment.  The 
same  penalty  on  ttie  insured ;  and 
the  insurance  is  void.       Pf^g^  382 

Insurances  made  to  protect  smuggled 
goods  are  void.  383 

Insurances,  which  tend  to  a  breach  of 
the  navigation  acts,  are  void.    383 

to  387. 

It  is  a  contravention  of  these  acts  for 
a  Swedish  ship  to  take  in  goods  at 
Madras  for  Gottenburgh.      385.  n. 

Colonial  produce  cannot  be  legally 
shipped  from  the  British  West  In^ 
dies  for  Gibraltar.  385.  n. 

Insurances  on  goods  prohibited  by 
royal  proclamation  in  time  of  war 
are  void.  387 

Goods,  which  from  their  nature  are 
contraband,  enumerated.  388, 389. 

Insurances  upon  goods,  the  export- 
ation or  importation  of  which  are 
prohibited  only  by  the  revenue  laws 
of  other  countries,  are  valid  in 
England.  ^  390 

The  opinions  of  foreign  writers  upon 
this  question  considered.  390.  391. 

Proof.    See  Evidence. 

Protest. 

Protest  shewn  by  plaintiff  to  defend- 
ant not  evidence  for  the  defendant. 

610 

Provisions  of  a  Ship 

Are  not  included  under  a  general  in- 
surance on  goods.  26 

But  provisions  sent  out  in  a  ship  for 
the  use  of  the  crew  are  protected 
by  a  policy  on  the  ship  Badjumt" 
ture.  93 

Provisions  expended  during  a  dcten- 
tionto  repair,  or  detention  bvan  em- 
bargo, cannot  be  recovered  against 
the  insurer  on  the  ship  or  goods.  89 

Whether  they  fall  into  a  general 
average  ?  207 

Ship's  provisions  do  not  contribute  to 
a  general  average.  209 
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RintsoMs 


Arc  prohibited  by  statute  \  and  money 
paid  for  ransoming  a  ship  cannot  be 
recovered  from  the  underwriters. 

Page  in.  ^S 

Or  be  i;h'e  subject  of  average.       %5 

R. 

Tlaitfication. 

An  insurance  made  without  the,  in- 
sured's knowledge  may  be  ratified 
by  him.  41 1 

Ri^ass(iihifice  is  a  contract  which  the 
first  underwriter  entered  into,  in 
order  to  relieve  himself  from  those 
risks  which  he  has  previously  un- 
'^ertaken,  by  throwinjr  thetn  upon 
other  underwriters,  wno  are  called 
ite^assurers.  418 

Tbb  species  of  contract  is  counte- 
nanced in  bost  parts  of  Euf^. 

The  opinions  of  fbreign  writers  upon 
re-assurance  stated.  ikid. 

They  were  admitted  in  England  till 
the  19  Geo.  2.  c.  37.  «.  4.  which  de- 
clares it  to  be  unlawful  to  make  re- 
assurance, unless  the  assurer  should 
be  insolvent^  become  a  bankrupt, 
or  die :  in  cither  of  which  cases, 
such  assurer,  executors,  adminis- 
trators, or  assigns,  might  make  re- 
tosurance  to  the  amount  before  by 
him  assured,  expressing  in  the  po- 
licy that  it  is  a  re-assurancc.      419 

TIic  reasons  for  these  exceptions  as 
to  bankrupts  and  deceased  under- 
writers,  stated.  426 

lift-assurances  on  foreign  riiips  arc 
prohibited  by  this  act,  except  in 
the  three  instances  mentioned  in 
tlie  statute.  421 

4n  France  and  other  countries,  it  is 
allowed  to  the  insured  to  insure  the 
solvency  of  the  underwriter.      422 

Not  allowed  in  England.  ibid. 

Distinction  between  a  re-assurancc 
and  a  double  insurance.  ibid. 

No  man  oan  recover  double ;  but  di^ 
ierent  parties  interested  may  insure 
against  and  recover  for  the  same 
loss.  \:25 


^ 


KSTuitN  OF  mmn7». 

Laifs  of  fbreign  Mates  on  double  at.- 
rtmce  very  contradictory,  Pcge\?t\ 

Where  a  policy  void  as  a  re-assumnce, 
the  premium  is  not  rvcovetable. 

51!^ 

Recapture,     See  Capture. 

EsgiAi  ftitton  • 

The  law  of  England  dues  not  reipiire 
^at  a  policy  should  be  registered. 

RencUxvous* 

Sailing  from  place  of  rendezvous  is  a 
departure  with  convoy.  58 

Representation^    See  title  Fraud,  aod 
titles  Warranty, — Convoy, 

Requisites  of  a  Policy. 

Tlie  name  of  the  person  insured.  I^ 
The  iMme  of  the  ship  and  master.  20 
Whether  they   are  ship8,  goods,  or 

merchandizes,  on  which  the  ima- 

rance  is  made.  S3 

The  name  of  the  place  at  which  the 

goods  are  laden,  and  to  which  tb^ 

are  bound.  Ti 

The  time  when  the  risk  coBaDeaces; 

and  when  it  ends.  28 

The  various  perils  to  which  the  an- 

derwriters  arc  exposed.  51 

The  consideration  or  premium  ibr  thf 

liazard  run.  5^ 

Tlie  time  when  the  policy  was  «f- 

cuted.  45 

That  the  policy  be  duly  stamped,  ^d. 

Respondentia.     See  BcfUomry, 

Retwn  of  Pretnkim. 

The  question,  whether  the  pfeBaiuE: 
is  to  be  returned  by  llie  iin^fr- 
writer,  where  the  insnred  liss%efi 
guilty  of  fraud,  considered.       596 

The  ordinances  of  forogn  states  de- 
clare, for  the  most  'part,  that  it 
i^all.  'iks- 

In  England  there  has  been  no  iegish* 
tive  regulation ;  and  the  court?  «-' 
justice  had  not  till  lat^  adeptfii 
any  general  rule  upon  the  subjtct- 

lo 
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In  two  or  throe  instances  where  the 
underwriters  have  been  relieved  in 
Chancery,  from  the  pa3rment  of 
the  sums  insured  on  account  of 
fraud,  the  decree  has  directed  the 
premium  to  be  returned.  Page  827 

The  question  came  on  to  be  consi- 
dered in  the  King's  Bench ;  but 
trial  being  had  under  a  decree  of 
the  court  of  Chancery,  and  the  in- 
surer having  there  made  an  offer  of 
returnine  the  premium,  the  court 
of  Kings  Bench  considered  this 
offer  in  the  same  light  as  if  he  had 
paid  tlie  money  into  court;  and 
therefore  the  question  remained 
undecided.  328 

But  in  case  where  the  fraud  was  of  a 
very  gross  and  heinous  nature, 
Lord  Man^eld  told  the  jury,. that 

'  the  preraittm  should  not  be  restored 
to  the  insured:  329 

In  all  cases  of  actual  fraud  on  the  part 
of  the  assured  or  bis  agent,  the  un^ 
derwriter  may  retain  the  premium. 

ibid. 

It  is  clear,  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  action  lies 
agsoBst  liim,  at  the  suit  of  the  in- 
sured, to  recover  the  premium,  ilfid. 

In  cases  of  deviation  the  premium  is 
not  to  be  returned.  4*75 

Where  property  has  been  insured  to 
a  larger  amount  than  the  real  value, 
the  insurer  shall  return  the  overplus 
premium.  562 

If  goods  are  insnrcd  to  come  in  cer- 
tain ships  from  abroad,  but  are  not 
in  fact  shipped,  the  premium  shall 
be  returned.  ibid. 

If  the  ship  be  arrived  before  the  po- 
licy is  made,  the  insurer  being 
apprized  of  it,  and  the  insured  being 
ignorant  of  it,  he  is  entitled  to  have 
his  premium  restored.  ibid. 

Sut^if  both  parties  are  ignorant  of 
t|te  arrival,  and  the  policy  be  lost 

•  ''  or  not  lest,  it  should  seem  the  un- 

derwriter ought  to  retain  it.  ibid. 
Clauses  are  frequently  inserted  by  the 
'     parties,  that  upon  the  happening  of 

a  certain  event  there  shinl  be  a  re- 

•  turn  of  premium,  ibid. 


If  the  ship  or  property  insured  was 
never  brought  within  the  terms  ef 
the  contract,  so  that  the  insurer 
never  ran  any  risk,  the  premium 
must  be  returned.  ^^^^  562 

A  clause  was  inserted  that  8/.  per 
ctnt.  of  the  premium  should  be  re- 
turned, if  the  ship  sailed  from  any 
of  the  West  India  islands  with  con- 
voy for  the  voyage  and  arrives. 
The  court  held,  that  the  arrival  of 
the  ship,  whether  with  or  without 
convoy,  entitled  die  party  to  a 
return  of  the  premium  stipulated. 

564? 

So  also,  though  there  has  been  a  cap- 
ture xad  re-capture  during  the  voy- 
age insured.  566 

Whether  the  cause  of  the  risk  not  be- 
ing run  is  attributable  to  the  jtndty 
xvul,  or  pleasure  of  the  insured,  the 
premium  is  to  be  returned.      .  568 

When  the  words  and  arrive  follow 
other  conditions  in  a  clause  for  a 
return  of  premium,  these  words 
annex  a  condition  which  overrides 
all  the  others.  568.  note 

When  a  policy  is  void  as  a  wager  po- 
licy^  the  court  will  not  allow  the 
insured  to  recover  back  the  pre* 
mium.  569 

Npr  in  the  case  of  a  re-assurance.  572 

Where  a  policy  was  made  to  cover  a 
trading  with  the  enemy  the  insur- 
ance is  void,  and  the  assured  cannot 
recover  the  premium.  '    574? 

So  where  the  insurance  is  contrary  to 
the  navigation  laws.  575 

Where  the  risk  has  once  commenced, 
there  shall  be  no  apportionment  or 
return  of  premium  afterwards,  ibid. 

Therefore  no  return  in  deviations. 

ibid,  note  (a) 

But  if  there  are  two  distinct  points 
of  time,  or,  in  effect,  two  voyages, 
either  in  the  contemplation  of  the 
parties^  or  by  the  usage  of  trade, 
and  only  one  of  the  two  voyages 
was  made,  the  premium  shall  be 
returned  on  the  other,  ihoiigh  both 
are  contained  in  one  pohcy.      576 

Thus  held  in  an  insurance  **  at  and 

"  from  London   to  HaUfaXy  *w'ar- 

3  A'  2  "  ranted 
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"  ranted  to  depart  with  convoy 
**  from  Portsmouth,**  when  the  ship 
arrived  at  Portsmouth  the  convoy 
was  gone.  The  premium  for  the 
voyage  from  Portsmouth  to  Halifax 
was  returned.  ^^^  576 

A  ship  was  insured  for  twelve  months, 
at  9/.  per  cent,  warranted  free  from 
American  captures.  The  ship  was 
taken  within  two  months  by  the 
Aikericans ;  but  there  shall  be  no 
return  of  premium,  because  the 
'Contract  was  entire;  the  premium 
was  a  gross  sum  stipulated  and  paid 
for  twelve  months.  579 

-  So  also  it  was  held  where  a  ship,  iu< 
sured  for  twelve  months,  was  taken 
at  the  end  of  two ;  though  the 
Whole  premium  of  18/.  was  ac- 
knowledged to  be  received  at  the 
rate  of  1 5s,  per  month  ;  for  that  is 
only  a  mode  of  oomputing  the  gross 
&Uni«  583 

When  the  contract  is  entire,  whether 
it  be  for  a  specified  time,  or  for  a 
royage,  there  shall  be  no  appor- 
tloDment  or  return,  if  the  risk  has 
once  commenced*  585 

-Where  the  premium  is  entire  in  a  po- 
.Hcy  on  the  voyage,  where  there  is 
no  contingency  at  any  period,  out 
•or  home,  upon  the  happening  or 
not  happening  of  which  the  risk  is 
to  end,  nor  any  usage  established 
upon  such  voyage ;  though  there 
be  several  distinct  ports,  at  which 
the  ship  is  to  stopi  yet  the  voyage 
is  one,  and  no  part  of  the  premium 
shall  be  recoverable.  ibid. 

It  is  otherwise,  if  the  jury  find  an  ex- 
press usage  upon  the  subject  of 
return  of  premium^  590 

Indeed,  it  seems  that  there  never  has 
beenan  apportionment,  unless  there 
be  something  like  an  usage  found 
to  direct  the  judgment  of  the  court. 

591 

If  a  person  whose  life  is  insured,  should 
commit  suicide,  or  be  publicly  exe- 
cuted the  next  day  after  the  risk 
commences,  there  can  be  no  return 
of  premium,  652 

There  can  he  no  return  of  premium 
in  insurances  against  fire.  670 
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Rhodians. 

Some  account  of  their  maritime  regu- 
lations. Introd.  iv 

Supposed  to  have  been  unacquainted 
with  tlic  contract  of  insurance. 

Introd.  Ti 

They  w^re  acquainted  with  the  con- 
tract of  bottomry.  Introd.  ^\x 

Rice, 

Not  corn,  within  the  meaning  of  the 
insurance  merooraaciuni.  191 

Risk. 

The  risk  on  the  ship  in  <geiieTftl  cob- 

'  mences  from  her  beginning  to  load, 
and  continues  till  she  has  mooreA 
twenty-four  hours  in  safety.  Oi 
goods  from  the  loadiog  till  they  are 
safely  landed,  which  includes  tk 
carriage  to  the  shore  in  the  ship*t 
boats,  or  in  jpublic  lighters,  botaot 
in  those  of  the  owner  of  the  goodk 

28.29.dl 

The  risks  which  the  underwriters  take 
upon  themselves*  SI 

Q.  Whether  theft  by  the  people  oo 
board  be  of  the  number  ?  3S 

Insurers  not  liable  to  all  the  osiai 
risks  on  cargoes  of  slaves.  % 
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Some  account  of  their  commerce. 

Introd.  X 
They  were  unacquainted  with  iosff* 

aiices.  Introd.  x'Y 

Contrary  opinions  stated  and  coatit- 

verteu.  Introd.  x» 

Ro^al  Exchange  Assurance  CoBfe^ 

Erected  by  royal  charter,  autborW 
by  Stat.  6  Geo.  1.  ch.  18.  ^ 

This  and  the  London  Assurance  Cm- 
pany,  are  the  only  societies  ^ 
may  make  insurances.  ^ 

jThis  company  rejects  the  words  *'9 
«  the  ship  be  stranded^*  in  ibe  ■► 
morandum  at  the  foot  of  the  pAf 

5 

jThis  society,  when  sued  in  cne^ 
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SALVAGE. 
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•/*  dcbif  mar  plead  generally  that 
they  tmenotninsy  or  in  covenant  that 
they  have  not  broke  it,  and  in  both 
CHses  may  give  the  special  matter 
in  evidence  P^g^  ^96 

This  company  obtained  His  Majesty's 
charter  to  enable  them  to  make  in- 


surances on  lives. 
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Sailingi  Warranty  of. 

If  a  man  warrant  to  sail  on  a  parti- 
cular day,  and  do  not,  the  insurer 
is  discharged.  483 

This  rule  holds,  though  the  ship  be 
delayed  for  the  best  and  wisest  rea- 
sons, or  even  though  she  be  detain- 
ed by  force.  ibid. 

Thus,  where  a  ship  was  insured  **  at 
•*  and  from  Jamaica"  warranted  to 
siul  on  or  before  the  26th  o^  Jtduy 
it  appeared  that  the  ship  was  ready 
and  would  have  sailed  on  the  25th, 
if  she  had  not  been  restrained  by  the 
wder  and  command  of  Sir  BasU 
Ketthi  governor  o^  Jamaica f  and  de- 
tained beyond  the  day.  The  insurer 
was  discharged.  ibid. 

This  rule  is  adopted  by  foreign  writers. 

484* 

If  the  warranty  be  to  sail  after  a  spe- 
cific day,  and  the  ship  sail  before, 
the  policy  is  equally  avoided  as  in 
the  fomjer  case.  485 

Upon  a  warranty  to  sail  on  or  before 
ff  particular  day,  if  the  ship  sail  be- 
fore the  day  from  her  port  of  load- 
ing with  aU  her  cargo  and  clearances 
on  board,  to  the  usual  place  of 
rendezvous  at  another  part  of  the 
island  me'  ely  for  the  sake  of  joining 
convoy,  it  is  a  compliance  with  the 
warranty,  though  she  be  afterwards 
detained  there  by  an  embargo  be- 
yond the  day.  ibid. 

But  if  her  cargo  was  not  complete  it 
would  not  be  a  commencement  of 
the  voyage.  486 

TTie  same  doctrines  prevail,  even 
though  a  condition  be  inserted  in 
one  of  the  ship's  clearances,  that  she 
should  pass  by  the  place  (at  which 
she  was  detained  by  the  govemor 


beyond  the  day  jiamed  in  the  war-> 
ranty)  to  take  the  orders  of  go- 
vernment P^^  4f90 

Thus  also  where  an  embargo  was  ac  - 
tually  published  before  the  ship 
sailed,  and  the  captain,  immediately 
after  crossing  the  bar,  returned  to 
make  a  protest,  and  knowingly  sent 
his  ship  into  the  embargo ;  yet,  as 
he  swore  that  he  believed  the  em- 
bargo was  to  be  taken  off»  the  un- 
derwriter was  held  liable.  495 

AVliat  shall  be  a  sailing  from  the  port 
of  London,  Q.  497 

'  Sailing  Instructions. 
Essential  to  coavoy.  498  Sf  seq^ 

Sailors, 

Insurances  on  the  wages  of  sailors  are 
forbidden.  14: 

Slaves,  or  an^^  commodity  to  be  re- 
ceived in  lieu  of  wages  by  a  sailor, 

.    cannot  be  insured.  16 

But  the  captain  may  insure  goods 
which  he  has  on  board,  or  his 
share  in  the  ship  if  he  be  part-ow- 
ner. 15 

The  wearing  apparel  of  the  sailors  |s 
excepted  from  the  allowance  o€ 
salvage.  188 

Salt.. 

The  word  Salt  used  in  the  memoran- 
dum of  a  policy  of  insurance  ha*} 
been  held  not  to  include  SaH-petrt. 

179 

Salvage. 

Salvage  is  an  allowance  made  for 
saving  a  ship  or  goods,  or'  both, 
from  the*  dangers  of  the  seas,  fire, 
pirates  or  enemies ;  it  is  also  used 
sometimes  to  signify  the  thing  it* 
self  which  is  saved.  But  the  former 
is  the  sense  in  which  it  is  here  used. 

Iil4 

In  an  action  of  trover,  it  bas  been 
held  that  the  defendants  might  re- 
tain the  goods  till  payment  of  sal- 
vage, as  well  as  a  taylor  the  cloaths 
which  he  has  made.  ibid. 

When  a  ship  Imt  been  wrecked,  tlie 

3  A  3  law 
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law  of  England  by  various  statutes  . 
MeclareSy  that  reasonable  salvage  1 
only  shall  be  allowed  to  those  wpo 
save  the  ship  or  any  of  the  goods ; 
and  what  shall  be  a  reasonable  al- 
lowance must  be  ascertained  by 
three  justices  of  the  peace. 

Page  215 
The  clause  of  12  Ann.  stat.  2.  c.  18. 
referring  the  quantum  of  compen- 
sation to  three  justices  of  the  peace 
only  applies  to  c&ses  where  appli- 
cation is  made  by  or  on  behaif  of 
the  commander  of  any  vessel  in 
distress  to  certain  public  officers, 
and  where  the  salvage  is  made 
through  them  and  others  employed 
by  them.  218 

But  now  by  48  Geo.  3.  130.  it  is  pro- 
vided, that  in  all  cases  the  quantum 
of  compensation  shall  be  referred 
to  three  justices  of  the  peace.  219 
If  any  prize  taken  from  the  enemy 
shin  appear  to  have  belonged  to 
any  of  his  majesty's  subjects,  it 
ahull  be  restored  to  the  former  ow- 
ner, upon  his  paying  in  lieu  of 
salvage,  one-eighth  of  the  value  if 
retaken  by  one  of  his  majesty's 
ships,  but  if  retaken  by  a  privateer, 
one-sixth.  115.  225 

Wearing  apparel  of  the  master  and 
seamen  are  always  excepted  from 
the  allowance  of  salvage.  225 

The  valuation  of  a  ship  and  cargo,  in 
order  to  ascertain  the  rate  of  sal- 
vage, may  be  determined  by  the 
policies  of  insurance  made  on  them 
respectively  ;  if  there  be  no  reason 
to  suspect  they  are  undervalued. 
If  there  be  no  policy,  the  real  value 
must  be  proved  by  invoices,  &c. 

ibid. 
Underwriters  by  their  policy,  express- 
ly undertake  to  bear  all  expences 
of  salvage.  ibid. 

In  order  to  entitle  the  insured  to  re- 
cover expences  of  salvage,  it  is  not 
necessary  to  state  them  in  the  de- 
claration, as  a  special  breach  of  the 
policy.  ibid. 

Thus  in  a  declaration  on  a  policy  on 
gooda,  it  stated,  that  the  ship 
sprung  a  leak,   and  sunk  in  the 

'3 


river,  whereby  the  goods  were 
spoiled.  Lord  Hardmcke  held  that 
under  this  declaration,  the  plaintifis 
might  give  in  evidence  the  ex- 
pences of  salvage.  ^^^  ^^ 

But  if  the  insurer  pay  to  the  insured 
such  expences,  and  frona  particular 
circumstances,  the  loss  be  repaired 
by  unexpected  means,  the  insurer 
shall  stand  in  the  place  of  the  in- 
sured, and  receive  the  sum  thus 
paid  to  atone  for  the  loss.  226.  250 

Where  the  salvage  is  high,  the  other 
expences  are  great,  and  the  object 
of  the  voyage  is  defeated,  the  in- 
sured is  allowed  to  abandon  to  the 
insurer,  and  call  upon  him  to  con- 


tribute for  a  total  loss. 


007 


See  Abandonment. 

There  is  neither  average  nor  salvage 
upon  a  bottottiry  bond  in  England, 

628 
Alit'ery  in  France  and  JDenmark.    6*J9 

Sea.  Wde  Perils  of  the  Sea. 

Sea'toortAinesSf 

Every  ship  insured  must,  at  the  com- 
mencement of  the  insurance,  be 
able  to  perform  the  voyage,  unless 
some  external  accident  should  hap- 
pen, and  if  she  have  a  latent  defec: 
wholly  unknown  to  the  parties,  that 
will  vacate  the  contract,  and  the 
insurers  are  discharged.  Si- 

Ship  insured  at  and  Jrom^  the  poliq 
is  not  void  because  the  ship  i>  un- 
der repair  at  the  place  to  make  htr 
fit  to  go  to  sea.  5.14  n.  (c) 

This  arises  from  a  tacit  and  in'piiei 
warranty,  that  the  ship  shall  be  -i 
a  condition  to  perform  the  vovast. 

But  though  the  insurer  ought  to  krc* 
whether  she  was  sea-worthy  or  Di>r 
at  the  time  she  set  out  upon  hf. 
voyage ;  yet  if  it  can  be  fehera 
that  the  decay  to  which  the  loss  is 
attributable,  did  not  commence  c> 
a  period  subsequent  to  the  iae- 
ranee,  the  underwriter  wiiJ  be  Ifl- 
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ble  if  she  should  be  lost  a  few  days 
after  her  departure.  ^^  ^^ 

If  a  ship  become  leaky  immsdiately 
after  sailing,  and  founders  without 
any  visible  cause,  the  jury,  may 
presume  she  was  not  sea-worthy. 

338  n.  (a) 

The  whole  doctrine  of  sea-worthiness 
to  be  collected  from  the  case  of 
the  MilU  ftigate,  which  is  fully 
stated  from  page  33^  to  342,  and 
see  also  34d|  344 

Where  there  is  an  in&ur^nce  upon  a 
ship.  aiand[^om,  it  is  suffici^t  if 
she  be  sea-worthy  at  the  time  of 
sailing.  S4A  n.  {a) 

A  ship  sufficiently  in  repair  and  suN 
ficiently  manned  for  narbour  exi- 
gencies, is  protected  under  the 
word  "  at."  ibid. 

The  doctrine  of  sea-worthiness,  as 
established  by  the  law  of  England, 
is  consonant  to  the  laws  of  allcom- 
mercial  and  maritime  states  in  Eu' 
rope.  345 

No  representation  of  the  state  of  the. 
ship  need  be  made.  346 

Where  the  ship  is  not  sea- worthy,  the 
policy  is  void,  as  well  where  th^ 
msurance  is  upon  the  goods,  as 
when  it  is  upon  the  ship  itself.   352 

But  insufficiency  in  a  former  voyage 
will  not  vacate  the  contract.      346 

The  ship  must  be  properly  equipped, 
have  a  sufficient  crew,  a  captain  and 
pilot  of  competent  skill.  347 

Must  be  so  equipped  as  to  be  rendered 
as  secure  as  possible  from  capture 
as  well  as  from  theperii^  of  the  sea, 

351 

Sentence. 

See  the  effect  of  the  sentence  of 
foreign  courts  cop&idered.         520 


Set-^. 

Where  a  broker  has  been  employed, 
underwriter  cannot  set-off  amount 
df  unpaid  premiums  in  an  action 
against  him  by  assured.  38 

In  actions  by  uxiaerwiiters*  assigoees 
or  executors  against  brokei^,  for 
premiumsi   broker  cannot   set-off 


losseapf  principal,  unlosainrincipal 
wQre  named  in  the  transaction. 

Page^f  41,  42 

ft 

See  Admiraltt^. 

Ship. 

The  name  of  the  ship  must  be  in- 
serted in  the  policy.  20 

But  if  necessity  require  it,  the  ship 
may  be  changed  in  thp  course  of 
the  voyage,  and  the  insurer  on  the 
cargo  continues  liable.      '  84^  436 

Sometimes  there  are  insurances  on 
«  any  ship  or  ships."  >21 

Such  insurances  are  legal,  and  how 
applied.  22 

Simulated  Papers. 

If  a  ship  is  condemned  for  carrying 
simulated  papers  xmthout  leave,  the 
underwrite^  is  discharged;  aliter, 
if  she  carry  them  with  leave.     531 

Slaves. 

Insurances  on  cargoes  of  slaves  re- 
gulated. 33 

By  47  Geo.  3.  c  d6,  the  slave  trade 
abolished,  and  all  insurances  re- 
specting slaves  prohibited.     34.  n. 

SUp. 

Underwriter  not  bound  by  hif  name 
being  put  down  upon  a  ^/i^.  45.  n. 

Slip  being  unstamped  not  receivable 
m  evidence  to  contradict  the  po- 
licy, ibid* 

Smuggling. 

Smuggling  on  his  Qwn  account  is  an 
act  of  barratry  in  the  master.      51 

An  insurance  upon  a  smuggling  voy- 
age, prohibited  by  the  revenue  laws 
of  this  country,  is  void :  olt^,  if 
merely  against  the  revenue  laws  of 
a  foreign  state.  359 

IStatnpsi 

Every  policy  of  in^i^Wice  must  be 
duly  stamped.  43 

In  what  cases  irfteratioQfi  in  policy 
permitted  by  stamp  act.  45 

3  A  4  A« 
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Sufficiency.     See  title  Sca'toarthiuess. 

Stotoage, 

For  bad  stowage  of  the  cargo  the  in- 
surer is  not  answerable.      Page  32 

Stranding. 

What  shall  be  deemed  a  stranding 
within  the  menioranduin»  by  wbicn 
no  averaffe  loss  on  fruit,  &c.  is 
recoverable,  unless  the  ship  be 
stranded.  25,  177 

If  the  ship  has  been  stranded,  average 
losses  may  be  recovered,  though 
not  a  consequence  of  the  stranding. 

157 

Running  on  piles  of  an  embankment 

in  a  river,  and  resting  there,  is  a 

stranding.  177 

Survey.    See  Evidence,  Admiralty. 


T. 


Thieves. 

H.  Whether  the  insurers  are  answer- 
able for  thefls  committed  by  the 
people  on  board  the  ship  ?  82 

They  are  expressly  liable  for  thefts 
committed  by  external  thieves.  33 

Time. 

No  policy  for  time  must  be  for  a 
longer  term  than  12  months.       45 

In  insurances  upon  time,  the  court,  in 
their  construction  of  them»  has  al- 
ways attended  to  the  meaning  of  the 
parties,  and  a  liberal  exposition  of 
the  words  of  the  contract.  99 

A  policy  was  made  on  a  letter  of 
marque  at  and  from  Liverpool  to 
Antigua^  toiih  liberty  to  cruize  six 
toeeks ;  the  court  held,  that  this 
meant  six  successive  weeks,  and  not 
a  desultory  cruising  for  six  weeks 
at  any  time.  99 

Total  Loss. 

A  total  loss  in  insurances  does  not  al- 
ways mean  that  the  proper^  in- 
sured is  irrecoverably  lost  or  gone ; 


but  tliat,  by  some  of  the  iierils 
mentioned  in  the  policy*  it  is  in 
such  a  condition  as  to  be  of  little 
use  or  value  to  the  insured,  and  to 
justify  him  in  abandoning  bis  right 
to  the  insurer,  and  calling  upon 
him  to  pay  the  whole  of  his  in- 
surance. Page  159. 192 

In  a  total  loss,  properly  so  called,  the  . 
prime  cost  or  the  property  insured^ 
or  the  value  in  the  policy,  must  be 
paid  by  the  imderwriter.  159 

Where  the  policy  is  a  yalued  one,  it 
is  only  necessary  to  prove  that  the 
goods  were  on  board  at  the  time  of 
the  loss.  165 

Where  it  is  an  open  policy,  the  value 
must  also  be  proved.  Hid. 

The  insured  may  calt  upon  the  un« 
derwriter  for  a  total  loss,  if  the 
voyage  be  absolutely  lost»  or  not 
worth  pursuing:  if  the  salvage 
amount  to  hm  the  value;  or  if 
further  expence  be  necessary,  and 
the  underwriter  will  not  engage  at 
all  events  to  bear  that  expence. 

231 

The  right  to  abandon  must  depend 
on  the  nature  of  the  case  at  the 
time  of  the  action  brought,  or  at 
the  time  of  the  offer  to  abandon ; 
and  therefore  if  at  the  time  advice 
is  received  of  the  loss,  it  appear 
peril  is  over  and  the  thin^  is  in 
safety,  the  insured  has  no  right  t» 
abandon.  231. 23^ 

Thus,  in  a  case  where  there  was  a 
capture  and  recapture,  and  it  was 
stated  that,  at  the  time  of  the  offer 
to  abandon,  the  ship  was  safe  is 
port,  and  had  sustained  no  damage, 
the  court  held  that  the  insured  had 
no  riffht  to  abandon.  234 

But  if  the  underwriter  pay  for  a  total 
loss,  and  it  afterwards  turn  out  t» 
be  but  partial,  the  insured  shall 
not  be  obliged  to  refund :  but  the 
insurer  shall  stand  in  his  place  for 
the  benefit  of  salvage.  250 

Where  (leither  the  thing  insured  nor 
the  voyage  is  lostt  the  insured  can- 
not abandon.  257 

A  vessel  insured  for  six  months  is 
captured  and  sold  by  the  captors, 

and 
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STATUTES  cirro. 


As  to  itamps  on  policies  against  fire.' 

Page  670 

Statutes  cited. 
EDWARD  III. 

Ann.  Regni. 

Il.c.l.p.S80. 
'J7.C.13.  p.215»^ 

RICHARD  II. 
5*  €•  3.  p*  S8S. 

HENRY  VIU- 
28.  e.  15.  p.  158. 

ELIZABETH. 

&•  c.  S.  p.  380. 
13.  c.  12.  Introd.  p.xxxix. 

JAMES  I. 
21.  c.  19*  p.  646. 

CHARLES  U. 

12.  c.  11.  p.  384. 

12.  c.  32.  p.  380.  384. 

—  c.  18.  p.  384.    ' 
13  &  14.  c.  1 1 .  p.  386. 

16.  c.  6.  p.  634. 
22&23.  i;.l.  p.  634. 

WILLIAM  and  MARY. 

2  Stat.  I.e.  9.  p.  385. 
4  &  5.  c.  15.  p.  378. 

WILLIAM  III. 

7  &  8.  c.  28.  p.  380. 

8  &  9.  c.  36.  p.  380. 

ANNE. 

1  stai.  2.  c.  9.  p.  157.  S3a 

6.  c.  37.  p.  387. 

7.  c.  8.  p.  385. 
12.*te^2.c.l8.  p.215. 
*—  c.  16.  p.  622. 

GEORGE  L 

4.  CIS.  p.  157.830. 
—ell.  p.  38a 


6.  e.  18.  p.  595' 
~c.  15.  p.  386. 

7.  c.  21.  p.  616.  ^ 

7.  c.31.p.646.n.  (fl) 

8.  c.  15.  p.  6. 

—  c.  24.  p.  15. 
11.C.30.  p.6.  596. 
11.C.29.  p.l57. 

GEORGE  IL 

7.  c.  15.  p.  32. 

12.  c.  21.  p.  381. 

13.  c.  4.  p.  224. 

19.  C.32.  p.  420.  n.  (fl)  634. 

—  c.  57.  p.  397.  419.  569.  6W. 
616.  630. 

21 .  c.  4.  p.  633. 

25.  c.  26.  p.  17. 

26.  c.  19.  p.  220. 

29.  c.  34.  p.  108.  224. 

GEORGE  lU. 

7.  c.  7.  p.  125. 

14.  C.48.  p.  19. 
16.  c.  5.  p.  354. 

20.  c.  6.  p.  382. 

22.  c. 25.  p.  111. 
22.C.48.  p.  667. 

25.  c.  44.  p.  19.605. 

26.  c.  86.  p.  32.  n. 
28.  c.  38.  p.  382. 

—  c.  56.  p.  20.  605. 

30.  c.  33.  p.  105. 
38.C  27-P.17.  371. 
33.  c.  52.  p.  355. 

33.  c.  66.  p.  108. 115.  12*2.  2*2j- 

34.  c.  80.  p.  34.  105. 

—  c.  79.  p.  369. 

35.  c-  63.  p.  45. 

36.  c.  26.  p.  596. 

37.  c.  90.  p.  667.  670. 

—  c.  97.  p.  355. 

38.  c.  76.  p.  512. 

39.  c.  80.  p.  34.  105.  349. 

—  c.  88.  p.  597.  607.  n.  (a) 

42.  c.  77.  p.  357. 

43.  c.  160.  p.  1 15. 122.  225- 

—  c.  57.  p.  512.  561. 

—  C.113.  p.  331. 

47.  c.  30.  p.  34s  n. 

48.  c.  130.  p.  219. 
48.  c.  149.  p.  47. 
55.  c.  57.  p.  357. 
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Sufficiency.     See  title  Sea-toorthiuess. 

Stotoage, 

For  bad  stowage  of  the  cargo  the  in- 
surer is  not  answerable.      Page  32 

Stranding, 

What  shall  be  deemed  a  stranding 
within  the  menioranduin»  by  wbicn 
no  average  loss  on  fruit,  &c.  is 
recoverable,  unless  the  ship  be 
stranded.  25,  177 

If  the  ship  has  been  stranded,  average 
losses  may  be  recovered,  though 
not  a  consequence  of  the  stranding. 

157 

Running  on  piles  of  an  embankment 

in  a  river,  and  resting  there,  is  a 

stranding.  177 

Survey*    See  Evidence,  Admiralty. 


T. 


Thieves. 

42.  Whether  the  insurers  are  answer- 
able for  thefls  committed  by  the 
people  on  board  the  ship  ?  32 

They  are  expressly  liable  for  thefts 
committed  by  external  thieves.  33  * 

Time. 

No  policy  for  time  must  be  for  a 
longer  term  than  12  months.       46 

In  insurances  upon  time,  the  court,  in 
their  construction  of  them»  has  al- 
ways attended  to  the  meaning  of  the 
parties,  and  a  liberal  exposition  of 
the  words  of  the  contract.  99 

A  policy  was  made  on  a  letter  of 
marque  at  and  from  Liverpool  to 
Antigua^  viith  liberty  to  cruize  six 
xfoeeks ;  the  court  held  that  this 
meant  six  successive  weeks,  and  not 
a  desultory  cruising  for  six  weeks 
at  any  time.  99 

Total  Loss. 

A  total  loss  in  insurances  does  not  al- 
ways mean  that  the  property  in- 
sured ii  irrecoverably  lost  or  gone ; 


but  tliat,  by  some  of  the  perils 
mentioned  in  the  policy*  it  is  in 
such  a  condition  as  to  be  of  little 
use  or  value  to  the  insured,  and  to 
justify  him  in  abandoning  his  right 
to  the  insurer,  and  calling  upon 
him  to  pay  the  whole  of  his  in- 
surance. Page  159. 192 

In  a  total  loss,  properly  so  called,  the 
prime  cost  or  the  property  insured^ 
or  the  value  in  the  policy,  must  be 
paid  by  the  underwriter.  159 

Where  the  policy  is  a  valued  one,  it 
is  only  necessary  to  prove  that  the 
goods  were  on  board  at  the  time  of 
the  loss.  165 

Where  it  is  an  open  policy,  the  value 
must  also  be  proved.  Hid. 

The  insured  may  call  upon  the  un« 
derwriter  for  a  total  loss,  if  the 
voyage  be  absolutely  lost,  or  not 
worth  pursuing:  if  the  salvage 
amount  to  h»]f  the  value;  or  if 
further  expence  be  necessary,  and 
the  underwriter  will  not  engage  at 
all  events  to  bear  that  expence. 

231 

The  right  to  abandon  must  depend 
on  the  nature  of  the  case  at  the 
time  of  the  action  brought,  or  at 
the  time  of  the  offer  to  abandon ; 
and  therefore  if  at  the  time  advice 
is  received  of  the  loss,  it  appear 
peril  is  over  and  the  thin^  is  in 
safety,  the  insured  has  no  right  t» 
abandon.  231. 23^ 

Thus,  in  a  case  where  there  was  a 
capture  and  recapture,  and  it  was 
stated  that,  at  the  time  of  the  offer 
to  abandon,  the  ship  was  safe  is 
port,  and  had  sustained  no  damage, 
the  court  held  that  the  insured  had 
no  riffht  to  abandon.  234 

But  if  the  underwriter  pay  for  a  total 
loss,  and  it  afterwards  turn  out  t» 
be  but  partial,  the  insured  shall 
not  be  obliged  to  refund :  but  the 
insurer  shall  stand  in  his  place  for 
the  benefit  of  salvage.  250 

Where  (leither  the  thing  insured  nor 
the  voyage  is  lostt  the  insured  can- 
not abandon.  257 

A  vessel  insured  for  six  months  is 
captured  and  sold  by  the  captors, 

and 
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and  purchased  by  the  captam  for 
the  original  owners,  this  is  only  a 
partial  loss;  though  otlierwise  if 
the  assured  had  abandoned,  when 
carried  into  port  in  the  enemy's 
possession.  Page25S 

Trover. 

Trover  will  lie  for  a  policy,  at  the 
suit  of  the  insured,  if  it  be  wrong- 
fully withheld  from  him.  4 

In  trover,  a  defendant  may  in  evi- 
dence justify  the  retainer  of  the 
goods  till  payment  of  salvage.   214 

U. 

Underwriter.     See  Insurer. 
Usage. 

In  the  construction  of  policies  no  rule 
has  been  more  frequently  followed 
than  tAe  usage  of  trade  with  respect 
to  the  voyage  insured.  49 

As  to  usage  upon  a  warranty  of  con- 
voy. 53 

Upon  an  insurance  on  goods  to  La- 
bradore^  and  till  they  were  safely 
landed,  the  insurers  were  held  lia- 
ble, on  account  of  the  usage,  al- 
though the  loss  did  not  happen  till 
a  month  after  the  ship's  arrival,  the 
crew  having  been  all  that  time  em- 
ployed in  fishing,  and  never  having 
unloaded  the  goods  but  at  leisure 
tiroes.  71 

Goods,  while  on  board  launches,  pro- 
tected by  a  policy  from  N.  to  C. 


distinct  vaiuation,  be  totally  lost, 
the  insurer  must  pay  the  whole 
prime  cost  of  tha  part  so  lost. 

P<^159 
In  case  of  a  partial  loss,  when  the 
policy  is  valued,  the  rule  for  esti- 
mating  the  damage,  is  to  ascertain 
whether  the  goods  be  a  third  or 
fourth  worse  when  tbey  arrived  tt 
the  port  of  delivery ;  and  tJbmi  the 
underwriter  muai  pay  a  third  or 
fourth  of  the  value  in  the  pelicj, 
without  regard  to  the  r^  or  fidl  oif 
the  market*  IS5 

When  the  valuation  is  not  staled  in 
the  policy,  the  invoice  of  the  cost, 
with  addition  of  all  charges,  and 
the  premium  of  ieeureBce,  is  the 
foundation  iwen  winch  tbe  loss  shall 
be  computed.  itid. 

Valued  Policy. 

In  valued  policies,  the  value  of  the 
property  insured  is  inserted  at  the 
time  of  making  the  contract,  aod 
upon  a  trial,  it  is  not  necessary  to 
go  into  the  proof  of  the  value,  be- 
cause it  is  admitted  by  the  policj. 

1. 1^ 

It  is  in  sueh  a  case  only  necessary  to 

Cve    Aat  the   property  was  on 
rd.  imi* 

Where  the  loss  is  partial,  ^e  v^ue 
in  the  policy  can  be  no  guide  to  as- 
certain the  damage ;  and  it  must  be- 
come a  subject  of  proofs  as  in  Uie 
case  of  an  open  policy.  ihU- 

A  valued  policy  is  not  a  wager  policy. 

171.401 


tUl    discharged  and  safely  landed,]}^  a  valued  policy^  it  is  <»ly  w«^ 
such  being  the   usual   method  of  ""  -     --  -- ^- 

carrying  on  that  trade.  30  n. 


As  to  the  Usage  in  East  India  Voyages, 
See  title  East  India  Voyages. 


V. 


Valuation. 

In  a  total  loss,  tlie  underwriter  must 
pay  the  amount  of  the  prime  cost 
of  the  property  insured^  or  the 
value  mentioned  in  the  policy.  159 

So  if  part  of  the  cargo,  capable  of  a  ( 


sary  to  prove  some  inter  est  to  take 
it  out  of  the  statute  19  Gw,  2.  c  SI- 

171 

If  used  merely  as  a  cover  to  a  wager, 
such  an  evasion  would  not  be  alio*  - 
ed  to  defeat  the  statute.     171. 401 

Afler  a  judgment  by  default  upoa  a 
valued  policy,  the  plaintiff's  title  to 
recover  is  confessed,  and  theamouct 
of  the  damage  is  fixed  in  the  policr. 

198.401 

V€nic4* 

Origin  and  progress  of  that  republic. 

Introd.  XX- 


VOID  POLICIES. 

VoidPoUcies. 


The  name  ftf  the  person  iictuBlly  in- 
terested must  be  inserted  in  the 
policy,  or  the  name  of  the  agent 
effecting  it,  a«  agent;  otherwise 
che  policy  is  void.  Pa^lS 

If  a  policy  is  executed  in  th«  pnnted 
form  and  the  blanks  afterwards 
filled  up,  and  signed  by  some  under- 
derwriters  only,  this  does  not  bind 
those  who  do  noi  sign.  18  a.{a} 
When  the  principal  resides  abroad, 
the  aeent  so  effecting  the  policy 
must  five  in  £nB/ani.  Qu.  19.  20 
But  now  it  is  sufficient  to  insert  the 
name  of  the  person  actually  inter- 
ested, or  that  of  the  consignor  or 
consignee  of  the  goods,  or  thename^ 
of  those  receiving  the  orders  to  in- 
sure, or  who  shall  give  directions  to 
effect  the  insurance,  '?".®^ 

Policies  are  rendered  void  ab  initio. 
by  the  least  shadow  of  fraud  or 
undue  concealment. 
Cases  of  fraud  with  respect  to  policies 
are  liable  to  a  ihree-fold  division,  l 
Ist.  The  allegatio  fahi.  2d.  The 
suvprtuio  nen;  3d.  Misrepresenta- 1 
don.  The  latter,  though  it  happen 
by  mistake,  if  in  a  material  part, 
vfill  render  the  policy  void  as  much 
as  actual  fraud.  284 

See  title  ^  rand. 

Kvery  ship  insured  mnat,  at  the  com- 
mencement of  the  insuranoe,  be 
able  to  perform  the  voyage,  unlet; 
9«ne  external  accident  should  hap- 
pen and  if  she  have  a  latent  defect ; 
wholly  unknown  to  the  pbKins,  tim' 
will  vacate  the  contract,  OHd  thi 
insurers  are  disdiarged.  yV.'. 


WAGEK  POILCIBS.  ''Kt 

impurtation  or  exportation  of  which 
is  prohibited  by  law,  are  void. 

See  title  Prohibited  Gaodi. 

By  statute  19  Geo.  2.  c.  87.  it  wa»  de- 
ilafed,  that  insurances  made  on 
ships  or  goods,  tnlerett  or  no  inte- 
rest, or  m^out  JuTlher  jixaofofin- 
ittett  than  the  policy,  or  6y  nay  of 
naming,  W  w^ermg,  or  witiiout 
heiieflt  of  salvage  to  the  insurer, 
bould  be  null  ami  void.  397 

See  litle  Pf'ager  Policies. 

It  is,  by  the  same  statute,  declared 
unlawfVil  to  make  re-assurance,  un- 
less the  iint  assurer  should  be  in- 
solvent, becomes  bankrupt,  or  die; 
in  either  of  which  cases  such  assu- 
rer, his  eitecutors,  administraton, 
and  Bssigta,  might  make  re-aiSu- 
rance  to  the  amount  before  by  hEm 
Ulured,  expressing  ia  the  policy 


that  ii  a  re-assurance. 

See  tide  Re-asturance. . 


419- 


Wager  PoHdtt. 
See  Intentt  ItuuraUe. 


See  title  Sea-Worlhinets. 

Whenever  an  insurance  is  made 
voyage  expressly  prohibited  by  Ui  c 
common,  statute,  or  roaridine  lai- 
of  this  country,  the  policy  is  void. 

See  title /J/egafr<(|y^CW. 
AH  instnances  u^  comtnoditifes,  the 


Id  wager  policies,  the  perfon 

the  voyage  in  a  reasonable  time 
and  manner,  and  not  the  bare  exist' 
enic'e  of  the  ship  or  cargo,  is  the  ob- 
ject of  tlie  insurance.  39S 
These  policies  beins  contradictory  to 
the  real  nature  of  a  policy,  which 
is  a  contract  of  indemnityi  were 
originally  bad.  99^ 
They  were  introduced'  into  En^mnd 
since  the  Revolution.  Und, 
Bat  the  courts  of  justice  looked  on 
them  with  a  jealous  eye;  and^the 
courts  bf  equity  still  considra^d 
them  as  void.  ihid.. 
Thus  a  policy  was  decreed  to  be  de- 
liver^ up  where  the  iasuredhad 
no  interest  in  die  ship  or  cargOi 
except  as  a  lender  on  batlOW7,tbr 
which  he  had  a  bond.  395 
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Thus  where  tlie  defendant,  in  conside- 
ration of  20/.  paid  by  the  plaintiff, 
iindertook  that  the  ship  should  save 
her  passage  to  China  that  season  or 
that  he  would  pay  1300/.  within  one 
month  after  the  arrival  of  the  said 
sliip  in  the  river  Thames  ;  the  con- 
tract was  held  to  be  void,  although 
the  plaintiff  had  some  goods  on 
1)oard.  Page  41 1 

The  plaintiffs  had  lent  26,000/.  on 
bond,  to  a  captain  of  an  East-India^- 
man,  and  insured  the  ship  and  cargo 
to  that  amount,  and  in  case  of  loss 
no  othet  proof  of  interest  to  be  re- 

tuiredthan  the 'exhibition  of  the  said 
ond.    The  contract  was  held  to  be 
void.  413 

The  third  gection  of  the  statute  rela- 
tive to  insurances,  from  any  ports 
or  places  in  Europe  or  America^  in 
the  possession  of  Spain  or  Portugal^ 
is  founded  on  the  regulations  of 
those  courts;  but  it  is  loosely 
worded.  416 

Wagest 

No  master  or  owner  of  any  merchant 
ship  shall  pay  to  any  seamen  beyond 
the  seas,  any  money  on  account 
•f  wages,  exceeding  a  half  of  the 
wages  due  at  the  time  of  such  pay- 
ment, till  the  ship  shall  return  to 
Xjreat  Britain  or  Ireland.  14 

Insurances  on  the  wages  of  seamen  are 
forbidden.  15 

Slaves,  or  any  commodity  to  be  re- 
ceived by  a  sailor  in  lieu  of  wa^es, 
cannot  be  insured.  ^id. 

But  the  captain  may  insure  goods, 
which  he  has  on  board,  or  his  share 
in  the  ship,  if  he  be  a  part  owner. 

ibid. 

Extraordinary  tuages  paid  to  seamen 
during  a  detention  to  repair,  or  a 
detention  by  an  embargo,  cannot 
be  recovered  against  the  insurers 
&n  the  ship  or  cargo.  89*  91 

Q.  Whether  they  are  expences  that 
will  fall  under  the  denomination  of 
a  general  average  ?  206,  7 

5ailors*  wages  arc  not  liable  to  contri- 
biitioii  in  a  case  of  general  averajge. 

207 


Warranties  implied.       ee  title   Sea- 
worthiness. 


Warranty. 

A  warranty  in  a  policy  of  insurance, 
is  a  condition  or  a  contingency, 
that  a  certain  thing  shall  be  done, 
or  happen  ;  and  unless  that  is  per- 
formed, there  is  no  valid  contract. 

Page  476 
It  is  immaterial  for  what  end  the. war- 
ranty is  inserted  in  the  contract ; 
but  being  inserted  it  becomes  a 
binding  condition  upon  the  insured, 
and  he  must  shew  a  literal  com- 
pliance with  it.  477 
It  IS  no  matter  whether  the  loss  hap- 
pen in  consequence  of  the  breach 
of  warranty  or  not ;  for  the  very 
meaning  of  inserting  a  warranty  is 
to  preclude  all  enquiry  about  its 
materiality.                                ibid. 
But  as  warranties  are  strictly  con- 
strued in  order  to  discharge  the 
underwriter,  so  also  they  uiall  be 
strictly  'construed  in  favour  of  the 
insured.                                     ibid. 
It  is  also  immaterial  to  what  cause  the 
non-compliance  is  to  be  attributed ; 
for  although  it  might  be  owing  to 
wise  and  prudential  reasonst  the 
policy  is  avoided.  478 
In  tills  strict  and  literal  compliance 
with  the  terms  of  a  warranty  con- 
sists the  difference  between  a  war- 
ranty and  representation.    See  title 
Fraud.                                     ibid. 
In  order  to  make  written  instructions 
binding  as  a  warranty,  they  must 
appear  on  the  face  of,  and  make  a, 
part  of  the  policy.  479 
If  a  policy  refer  to  printed  proposals, 
they  are  to  be  considered  as  part 
of  the  policy.                             tbid. 

505'n.  (a) 
Even  though  a  written  pap^rb|p  wnmt 
up  in  the  policy,  ana  snewn,  to  me 
underwriters  at  the  time  of  Bvh* 
scribing ;  or  even  though  it  be 
wqferea  to  the  policy t  it  is.  not  a 
warranty  but  a  representation.  479 
Thus  when  evidence  was  offered  to 
prove  that  t^  paper  enclosed  was 
always  d^epied  a  part  oC  Uie  po- 

»l>cy, 
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WARRANTY. 


licy»  Lord  Mansfield  refused  to  h«ar 
it.  Page  479 

A  warranty  written  in  the  margin 
of  the  policy  is  coosidered  to  be 
equally  binding,  and  liable  to  the 
same  strict  construction,  as  if  writ- 
ten on  the  body  of  the  policy.  480 

Words  written  transversely  on  the 
policy  were  held  to  be  a  warranty. 

ibid. 

If  a  man  warrant  to  sail  on  a  particur 

lar  day,  and  be  guilty  of  a  breach 

of  that  warranty,  the  underwriter  is 

*  no  longer  answerable.  4r83 

This  rule  holds  though  the  ship  be 
.delayed,    for  the  best  and  wisest 
reasons,  or  even  though  she  be  de- 
tained by  legal  force.  ibitL 

This  rule  is  adopted  by  foreign 
writers.  484 

If  the  warranty  be  to  sail .  qfhcr  a  spe- 
cific day,  and  the  ship  sail  before, 
the  policy  is  equally  avoided  as  in 
the  K>raier  case.  485 

Upon  a  warranty  to  sail  on  or  before 

a  particular  day,  if  the  ship  sail 

before  the  day  from  her  port  of 

.loading,  vdth  ail  her  cargo  and  clear^ 

^  ances  qn  board,  to  the  usual  place 

oir  rendezvous '  at  another  part  of 

the  island,  merely  for  the  sake  of 

Joining  cOnvoy,  it  is  a  compliance 

with  the  warranty,  though  she  be 

afterwards  detained    there   by   un 

embargo  beyond  the  day>         ibid, 

But  if  her  cargo  was  not  complete, 
it  would  hot  be  a  commencement  of 
the  voyage.  486 

Whon  a  ifnp  leaves  her  port  of  load-^ 
19^)  baring  a  fall  .&nd  complete 
par|(o  on  board,  and  having  no 
other  view  but  the  safest  mode  of 
sailinj^  to  f^r  port  of  delivery,  her 
]Koytee  must  be  said  to  commence 
h'oililier  departure  from  that  port. 

490 

The  jteme .  doctrine   was  advimced, 

even  though  it  was  a  condition  in- 

.  i^erted  in  one  of  the  ship's  clear- 
9nceS|  that  she  sk^vld  jmss  .by  ^^^ 
plaoe  (at  which  she  was  detained  by 
the  sorernor  beyond  the  day  named 
in  Xne  warranty)  to  take  the  orders 
ofgpv^rn^nent.  ibid^ 

Thus  aJso  an  embargo  was  actualiv 


published,  before  the  ship  sailed, 
and  the  captain  immediately  afler 
crossing  the  bar,  returned  to  make 
a  protest,  and  knowingly  sent  his 
ship  into  the  embargo,  yet  as  he 
swore>  that  he  believed  the  em- 
bargo would  be  immediately  take:; 
off,  the  underwriter  was  held  liable. 

Page  495 

Where  the  warranty  is  to  depart  on  or 
before  a  given  day,  she  must  be  ac- 
tually out  of  the  port,  49^*i 

How  far  the  port  of  London  extend^ 
in  this  sense,  has  not  been  decided. 
or  whether  a  departure  from  the 
custom-house,  or  from  Gravesend^ 
is  requisite  to  satisfy  the  policy. 

49: 

If  the  insured  warrant  that  the  vessel 
shall  depart  with  convoy  and  it  dc 
not ;  the  policy  is  defeated  and  the 
underwriter  is  not  respoostbie.  tSici'. 

A  convoy  means  a  navai  force,  undei 
the  command  of  that  person  whoiii 
government  may  happen  to  appoint. 

4^.  49^* 

Regulated  by  government  and  usagt . 

500  510 

Sec  title  Convoy. 

Therefore  where  a  ship  put  her<eJf 
under  the  direction  of  a  man  of  war 
till  she  should  join  the  convov. 
which  had  left  the  usual  place  ('• 
rendezvous  before  she  arrived  there: 
it  was  held  not  to  be  a  departure 
with  convoy,  although  she,  ia  uci 
joined,  and  was  jost  in  a  storm. 

Aliter,  if  such  ship  was  pan  cf  the 
convoy.  5CX» 

Q.  Whether  sailing  orders  from  the 
commander-in-chief  to  the  partic- 
lar  ships  are  necessary  to  con>titLiit 
a  convoy?  "     500  5C2i.. 

A  convoy  appointed  by  the  Adaiiru^ 
commanding  in  chief  upon  a  sta- 
tion abroad,  is  a  convoy  appointee 
by  covernment.  '  50 

A  sailing  with  convoy  from  the  usua* 
place  of  rendezvous,  as  Spithec 
or  the  Downs  for  the  port  of  Lev  - 
deny  is  a  depQrturc  with  convo;, 
within  tlie  meaning  of  such  a  w-ar- 
rauty.  50  r 

Althoug!i 
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WRITTEN  CLAUSE. 


727 


Although  tlie  words  used  generally 
are  •*  to  depart  with  convoy,"  or, 
"  to  sail  with  convoy,**  yet  it  ex- 
tends to  sail  with  convoy  through- 
out the  voyage.  P^'^g^  505 

But  an  unforeseen  separation  from 
convoy  is  an  accident  to  which  the 
underwriter  is  liable.  508 

So  held  where  a  ship  was  separated 
from  her  convoy  by  storm,  prevent- 
ed from  rejoining  it,  and  was  lost. 

509 

Even  where  the  ship  has,  by  tem- 
pestuous weather,  been  prevented 
from  joining  the  convov,  at  least 
so  as  to  receive  the  orders  of  the 
commander  of  the  ships  of  war,  if 
she  do  every  thing  in  her  power  to 
effect  it,  it  shall  be  deemed  a  sail- 
ing with  convoy.  509 

Otherwise,  if  the  not  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain.  510 

As  where  repeated  signals  for  sailing 
had  been  made  the  night  before, 
and  continued  next  day  from  7  till 
12 ;  notwithstanding  which  the  ship 
insured  did  not  sail  till  two  hours 
afler.  ibid. 

If  a  man  warrant  the  property  to  be 
neutral,  and  it  is  not,  the  policy  is 
void  ab  initio.  515 

In  an  insurance  upon  goods,  the  in- 
sured warranted  the  ship  and  goods 
to  be  neutral ;  it  was  expressly 
found  by  the  jury  that  they  were 
not  neutral.  The  court  therefore, 
though  the  loss  happened  by  storms, 
and  not  by  capture,  declared  that 


the  contract  was  void. 


116 


The  ship  of  an  American  by  birth  re- 
siding in  England  is  not  to  be  con- 
sidered American  property  within 
the  meaning  of  a  warranty  to  that 
effect.  517 

If  the  ship  and  property  are  neutral 
at  the  time  when  the  risk    com- 


mences, this  is  a  sufficient  compli- 
ance with  a  warranty  of  neutrality. 

Page  517 

The  insurer  takes  upon  himself  the 
risk  of  war  and  peace.  517 

If  the  property  be  neutral  at  the  time 
of  sailing,  and  a  war  break  out  the 
next  day,  the  insurer  is  liable.  518 

How  far  what  is  said  by  the  broker 
when  the  names  of  the  underwriters 
are  put  upon  a  slip,  binds  the  as- 
sured. 531 

As  to  the  effect  of  the  sentence  of  a 
foreign  court  of  Admiralty,  upon 
the  question  of  neutrality,  see  Ad* 
miraUy. 

Of  warranty  in  a  life  insurance,  see^ 
title  Lives. 

Wearing  Apparel. 

Do  not  contribute  to  a  general  aver- 
age.  209 

Wisbuyy  Latos  of. 

An  account  of  them.      Introd.  xxviii 
They  mention  insurances.  Introd. xxix 

Witnesses,    See  Evidence. 

Wool.    See  Prohibited  Goods. 

Wreck. 

• 

In  cases  of  wreck  a  reasonable  salvage 
shall  be  allowed  to  those  who  save 
the  ship,  or  any  of  the  goods,  to  be 
ascertained  by  three  justices  of  the 
peace.  215 

Of  felony  in  cases  of  wreck,  vide  title 
Felony. 

Written  Clause. 

The  'a)ritte7i  clause  in  a  policy  will 
controul  the  printed  words.  "  I*.  .5. 
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